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PUBLISH]

IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 1611663

D.C. Docket No1:14-cv-03006LMM

ANDREW FELDMAN,
Plaintiff - Appellant,

versus

AMERICAN DAWN, INC.,
VYTO TOZER,
PAUL RASBAND,

Defendants Appellees.

Appeals from the United States District Court
for the Northern District of Georgia

(March 3, 201y
BeforeWILLIAM PRYOR, JORDAN and BALDOCK; Circuit Judges.

WILLIAM PRYOR, Circuit Judge

" Honorable Bobby R. Baldock, United States Circuit Judge for the Tenth Cirdirg iy
designation.
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The main question presented by thpgpeals whetheranemployee has
antitrust standing to challenge a conspiracy directed at his empleyaus¢he
alleged conspiracgaused the employee’s termination. We must éésode
whether the employgaeadedclaims of racketeeringortious interference, civil
conspiracy, negligent misrepresentation, and fraumderican Dawn, Inc., a
leading manufacturer eéstaurantinens fired Andrew Feldman, a restaurant
linen salesmarfor participatngin a fraudilentschemeagainstALSCO, a
company that sells restaurant lineReldmaraterfound employment wittBaltic
Linen Companya competitor of American DawAfter Feldman joined Baltic
Vyto Tozer,a sales maeger at American Dawn, and Paul Rasband, a consultant
for ALSCO, allegedlyconspired to freeze Baltic out of the restaurant linens
market.Feldman’s job aBaltic was collateral damage of talegedconspiracy
and he filed a complaint against American Dawn, Tozer, and Rattatiatleges
violation of the antitrust laws, 15 U.S.C1&t seq.and several other civil claims
which the district court dismisseBecause Feldman lacks antitrust standing to
challenge a conspiracy directedBaltic and his complainfails to state any other
claim,we affirm

|. BACKGROUND
According to hiscomplaint Andrew Feldman worked fdourteenyears as a

regional sales manager for American Dawn, Inc., a company that manufactures and
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sells textiles throughout the United States. Feldman was a lesadegmarno
ALSCO, a company that sells linens to restaurantspandf thdargestclients of
American DawnFeldman’s primary contaett ALSCO wasa consultant named
Paul Rasband~eldman’s supervisat American Dawn wagyto Tozer.Tozer
and Rasband wepersonal friends.

American Dawn fired Feldman in 2011 for his participatioa deferred
billing schemeUnder this practicéALSCO ordered products from American
Dawn,which shipped the products, and American Dawn billed ALSCO for the
products at a later datdmerican Dawn used deferred billing ¢arryoverits
revenues from one fiscal year to the next and to hiddimsnent of substandard
goods to ALSCO. mployees of American Dawn deferred the billabbutthirty
percent of its accounts with ALSC@n internal audit of ALSCO revealdde
deferred billingschemewhich prompted ALSCO to open an investigation. The
investigation uncovered an email sent to Feldman abouietieered billing of an
American Dawn account. When ALSCO confronted American Dawn with this
evidence American Dawn blamed Feldman and fired him.

Although Feldman admitteid his complainthat he participated in the
deferred billing scheme, he alleged that American Dawn fired him as
“punishment” for another questionable practice of employees of American

Dawn—the shipment of substandard products to ALSD@ring Feldman’s time
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at the company, American Dawn routinely substituted inferior goodbdgoods

that ALSCO orderedlo avoid product inspectismmplemented byALSCO,

Tozer directed Feldman and otlenployes to falsify product tests and to alter
sales records. Rasband knew that the shipment of substandard products caused
ALSCO to overpay AmericaDawnby as much as $175,000ut he requested that
American Dawn repay less than half that amokialdman expressed concern
about thee practiceto the management éimericanDawn.

After American Dawn fired Feldman, Tozer encourageltiman to seek
severance paput American Dawn refused to offer Feldman severance. Tozer told
Feldman that AmericaDawnrefused tgpayhim severance because Feldman
accepted a position with another compagitic, within thirty days of his
termination When Feldman raised the issue with the owners of American Dawn,
he received a different response. They told him that they fired him because of his
participation in the deferred billing scheme: “your dishonesty detrimentally
impacted [the] relationshijpf American Dawn] with a valued customef&ldman
never received severance from American Dawn.

Baltic is a competitor of American DawAfter it hired FeldmanTozerand
Rasbandatonspiredo “freeze out Baltic .. from sourcing [or] supplying
commerciakextiles to the restaant linenrentalmarket.”Rasband told Feldman’s

supervisors that it was a “big mistake” to have hired Feldman and that Feldman
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“was no longer welcome at ALSCO, and that no one else from Baltic could be
used ... to secure ALSCO’business.Tozertold aBaltic executive that Feldman
“post-dated ande-dated bilk so that [Feldmangould receive more money” dag
his tenure at American Dawn atitht Feldman acted as an “unethical ‘lonelf.”
Tozer and Rasband made these accusations to ensure that ALSCO remained an
American Dawn customer “and not to deal with [Feldman] or Baltic.”

In early 2012Rasband requested bidis behalf of ALSCCrom linens
manufacturersincludingBaltic and AmericarDawn. AlthoughBaltic submitted
one of the lowest bids overalmerican Dawn won the contract because before it
submitted its final bido ALSCQO, RasbandnformedTozerof the details of
competingbids and American Dawn altered ftposal in responsén exchange
for this information, whiclkAmerican Dawn failed to give tBaltic or other
companies, Tozer gave Rasband gifts “and other personal bergigs.”
conspiracyto freezeBaltic out of the market by refusirtg deal with Feldman and
manipulatingthe bidding proceded to Feldman’s discharge frdgaltic in May
2013.

Feldman filed den-countcomplaint against American Dawn, Rasband, and
Tozer in the district courAgainst all defendantéeldman alleged violations of
the federal antitrust laws, 15 U.S.Cl1 8t seq. violatiors of the federal and

Georgia Racketeering Influenced and Corrupt Organizasiorssl8 U.S.C.
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§1961et seq.Ga. Code Ann. 86-14-1 et seg.andinterference witlbusiness
relationsAgainst Rasband and Tozé&eldman alleged conspiracy to violate the
federal and Georgia racketeering actterference with employmerdandcivil
conspiracyAgainst American Dawn and Tozéreldman allegedlaims of
negligentmisrepresentation arfchud American Dawn, Tozeand Rasband
movedto dismiss the complaint for failure to state a clangthe district court
grantectheir motions
1. STANDARD OF REVIEW

We reviewde novahe dismissal of a complaint undeederaRule of Civil
Procedurd 2(b)(6) for failure to state a claiamdconstrie all the allegations as
true.Hughes v. Loft350 F.3d 1157, 11580 (11th Cir. 2003). A plaintiff must
plausibly allege all the elements of the claim for reledhcroft v. Igbgl556 US.
662, 678 (2009). Conclusory allegations and legal conclusions are not sufficient;
the plaintiffs must “state a claito reliefthat is plausible on its faceBell Atl.
Corp. v. Twombly550 U.S. 544, 557, 570 (2007). For the claimBanid, “a party
must state with particularity the circumstances constituting fraud or mistake.” Fed.
R. Civ. P. 9(b)seealsoLamm v. State St. Bank & Trugg9 F.3d 938, 951 (11th
Cir. 2014) (negligent misrepresentatioAjn. Dental Ass’n v. Cigna Cor®05
F.3d 1283, 1291 (11th Cir. 2010) (racketeering acts). “[A] plaintiff must allege:

‘(1) the precise statements, documents, or misrepresentations made; (2) the time,
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place, and person responsible for the statement; (3) the content and manner in
which these statements misled the [p]laintiff[]; and (4) what the defendant[] gained
by the alleged fraud.’Am. Dental 605 F.3d at 1291 (quotirgyooks v. Blue Cross
& Blue Shield of Fla., In¢.116 F.3d 1364, 13881 (11th Cir. 1997)).
[Il. DISCUSSION

We divide our discussion in four parts. First, we explain that Feldachks
antitrust standing because he dat sufferanantitrust injury Second, we explain
that the complaint faslto allege predicate acts of racketeering activity that were
the proximate cause of Feldman’s injury. Third, we explain that Feldman
complaintfailsto state a claim of tortious interference with business relations,
tortious interference with employment, or civil conspiracy, because American
Dawn, Rasband, and Tozer were not strangers to the relationship between
Feldman, Baltic, and ALSCO. Fourth, we explain that the complaistifedtate
claims of fraud or negligent misrepresentation because Tozer’s promise of
severance pay was unenforceable as a contract.

A. Feldman Suffered NAantitrustinjury.

In addition to“the basic ‘case or controversy’ or ‘injury in fact’ required by
Article Il of the Constitution, a privateplaintiff who seeks damages under the
antitrust lawssuch as Feldmamustestablish‘antitrust standing Sunbeam

Television Corp. v. Nielsen Media Research,, [Atl F.3d 1264, 1270 (11th Cir.
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2013). To do so, Feldman mudkegethat he sufferednantitrust injuryand that

he is an “efficient enforcer” of the antitrust laud.at 1271. An antitrust injury is
thekind of injury that “the antitrust laws were intended to prevent and that flows
from [the conduct that] makes [thag¢ts [of a defendant] unlawfulBrunswick

Corp. v. Pueblo BowD-Mat, Inc, 429 U.S. 477, 489 (1977).

Feldman argues that he has antitrust standing to challenge two catefjories
antitcompetetive conduatonducttargetedatthe labor market for Feldman’s
labor, and condudargetedatthe markeftor restaurant linengoth arguments fail.
We addres®achin turn.

Although“employees who are precluded from selling their labor have not
necessarily suffered an antitrust injury, ‘employees may challenge antitrust
violations that are premised on restraining the employment markettiorn v.

AT & T Corp, 248 F.3d 13114041 (3d Cir. 2001) (quoting Phillip Areeda &

Herbert Hovenkamp, Antitrust Lafw377a (rev. ed. 1995) (footnotes omittedie
alsoTugboat, Inc. v. Mobile Towing C&34 F.2d 11721176(5th Cir. 1976)For
example, the Third Circuruled that former employedmd standing to challenge a
“no-hire agreement” between three telecommunications companies, including one
company for whiclihe employeebad workedEichorn,248 F.3dat141-42. The
companies agreed not to hire the employees of the other companids and t

plaintiffs alleged that this agreement was a restrdittielabor market in which
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they were participantsd. at 14142. The court explained that the employees had
standing “[b]Jecausthe ncehire agreement directly impeded plaintiffs’ ability to
sell their labor to at least three companies within the competitive maldkedt”
142.The Tenth Circuit reached a similar conclusi®ae Roman v. Cessna Aircraft
Co, 55 F.3d 542, 54415 (10th Cir. 1995)It ruled that a former employee of
Boeing had standing to challenge an agreement between Boeing and Cessna not to
hire employees “away from each othddat 543, 545. The court explained that
“[j]ust as antitrust law seeks to preserve the free market opportuhhiegeos

and sellers of goodsp also it seeks to do the same for buyers and sellers of
employment services.ld. at 544 (quoting Areeda & Hovenkangupra at § 377¢
(footnotes omitted)).

Feldman lacksantitruststanding tachallenge a conspiracy “premised on
restraining the employment market” for restaurant linen salesmen because he did
not allege onecichorn, 248 F.3d at 14{quoting Areeda & Hovenkampupra at
9 377 (footnotes omitted))His complaintalleges a conspiracy targeted Baltic,
not Feldman, to “freeze out Baltic ..from sourcindor] supplying commercial
textiles to the restaurant lineantal market.’Feldmars complaintalleges no
agreements between competing restaurant linens producers akin to the agreements
that have previously provided antitrust standing for a former empl&gee

Eichorn 248 F.3d at 1442, Roman 55 F.3d at 5445.
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Although Feldman lost hjsb with Baltic because of thialleged
conspiracyhis collateral injury does not change our conclusidrat one laborer
suffered injury does not convert the conspiracy into one aimed at restraining
competition in the labor market. Indeé¢lde conspiracy injureBeldmanto harm
Baltic andcompetition in thenarket for restaurant linepnot to harncompetition
in themarketfor restaurant linens salesmen.

Feldman als@argues that he has antitrust standing to challenge the
conspiracy to restrain competition in the restaurant linens markehdiut
argument runs counter twr precedentAlthough antitrust law recognizes
instances wherer@on-market participanbas antitrust standing to challenge a
conspiracy becaudesinjury is “inextricably intertwined with the injury the
conspirators sought to inflict on . the ... market,”’Blue Shield of Virginia v.
McCready 457 U.S. 465, 484 (1982hat doctrine does not apply heYée have
held that‘[n] either an officer nor an employee of a corporation has standing to
bring an action in his own right for an antitrust violation causing injury to the
corporation and its businesNat'l Indep. Theatre Exhibitors, Inc. v. Buena Vista
Distrib. Co, 748 F.2d 602, @(11th Cir. 1984)Feldman argues thhlfational
Independent Theatre Exhibitassdistinguishable becausethatcasewe
explained that the “there was no evidence that any of.thelleged behavior was

directed againdthe defendantindividually,” id., andFeldman’s complaintin

10



Case: 16-11663 Date Filed: 03/03/2017 Page: 11 of 20

contrastalleges that American Dawn, Tozer, and Rasband targeted him
individually. But whether American Dawn, Tozer, and Rasband targeted Feldman
Is beside the poinfFeldman did not suffer an antitrust injury becausecomplaint
alleges, like the plaintiffin NationallIndependent Theatre Exhibitothat he
suffered injury in the form of lost employment asefiiectof the conspiracy to
harm themarket for restaurant linenFeldman’s “financial injury” was
“secondary” to the goal of reduced competition in the mddtatestaurant linens
Id. (citation omitted).

AlthoughNational Independent Theatre Exhibitdosecloses Feldman’s
alternativeargumenbn the facts allegedheurgesusto adopt one of the holdings
of Ostrofe v. H.S. Crocker Co/40 F.2d 739 (9th Cid.984). We cannot do sdn
Ostrofe the Ninth Circuitruledthat an employee had antitrust standing to
challenge anticompetitive activity involving his employer because the employee
would not participate in the scheme and his employer fired hinmesub.|d. at
744.The court explained thathe injury[the employeksustainedvas such an
integral part of the scheme to eliminate competition in that market” that the
employee suffered antitrust injugl. at 746.This decision conflicts witlour
precedent SeeNat’l Indep. Theatre Exhibitors48 F.2d at 6Q8\nd there are
compelling argumentagainstfollowing the decision of the Ninth Circuih any

event SeeOstrofe 740 F.2d at 74852 (Kennedy, J. dissentingyerhaps

11
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recognizing theeproblems, the Ninth Circuntarrowedhe applicationof Ostrofe
to circumstancesyot alleged irFeldmars complaint whereanemployee was an
“essential participant” in an antitrust conspiracy, the employee’s termination was a
“necessary means’ to accpirsh the scheme, and the employee has the greatest
incentive to challenge the antitrust violatioNitci v. Waste Mgmt., Inc80 F.3d
1372, 137576 (9th Cir. 1996]citation omitted) Feldman’s complaint does not
satisfy that standardp his alternative theory does not help Hi@ldmanhas not
alleged a cognizable antitrust injury and does not hatigrust standingp sue
American DawnTozer, andRasband

B. The Complaint Fadto Allege Violatios of the Racketeering Acts

The complaintfails to stateclaims that American Dawn, Tozer, and Rasband
violated the federal and Georgia racketeering acts, 18 U.S.C. $1964. Ga.
Code Ann. § 1614-1 et seq.and that Tozer and Rasband conspired to violate
those actswhen theycolluded to conceal theparticipation in thedeferred biling
schemendthe shipment ofsubstandard products to ALSCtThe federal and
Georgia racketeering acts dessentially identical,imeaningfailure to state a
claim under the federal act warrants dismissal under the Georgtrapton v.
Sanderson Farms, Inc/44 F.3d 702, 706.1(11th Cir. 2014)citation omitted)

To state a civil claim under the federal RacketgpAct, 18 U.S.C. §964(c),a

complaintmustallege“that the defendant committechatterrof . . . predicate

12
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acts “that the plaintiff suffered injury to business or propgrimd “that the
defendant’s racketeering activity proximately caused the injloty&t 705.

(citations omitted)‘In order to prove a pattern of racketeering, a plaintiff must

show at least two racketeering predicates that are related, and that they amount to
or pose a threat of continued criminal activit#rh. Dental Ass’n605 F.3d at

1290-91. To prove proximate causation, “[tlhe connection between the
racketeering activity and the injury can be neither remote)/ypaontingent, nor
indirect.” Ray v. Spirit Airlines, In¢836 F.3d 1340, 1349 (11thrC2016)

(citations omitted).

Feldman argues that the complaint alleg@attern of predicate acts in
violation of the Travel Act, 18 U.S.C. § 1952, but the text of that statute refutes his
argument. The Travel Act prohibftdistribut[ing] the proceeds of‘any business
enterprise involving gambling, liquor ., narcotics .., ... prostitution .. .,
extortion, bribery, . .arson,”id. § 1954a)(1) & (b), or money launderingg.

81956. The complaint allegenone othese activitiesAlthough the Travel Act
incorporates the state law definitionsafime ofthese prolbited activities—d.
81952 (b)(* [U]nlawful activity’ means . . extortion, bribery, or arson in
violation of the laws othe State in which committ€dl—it does notncorporate

common lawfraud.

13
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In addition, Feldman argues that the complaint aliggedicateacts of wire
fraud, 18 U.S.C. 8343.Feldman contends that the complaint altepat Tozer
and Rasband used the wires to spread falsehoods about Feldman to coinceal the
involvement in theleferred billing of ALSCO accounts and the shipmént o
substandard goods to ALSCARccording to Feldman, the comments of Tozer and
Rasband were part af‘campaign to portray. . Feldmanas the villan in the
deferred billing sadaandthose commentsonstitute wire fraudWe disagree

The complaint fail¢o allege predicate acts of wire fradV]ire fraud
occurs when a person (1) intentionally participates in a scheme to defraud another
of money or property and (2) uses the mails or wires in furtherance of that
scheme.’Am. Dental 605 F.3d at 129(titation omitted) The district court
explained, and we agree, that the complalieggesonly one statemertnot two—
made by either Tozer or Rasband over the wirdsrtherance of the conspiracy to

defraud ALSCOwhen Rasband tolBaltic managestha it was a “big mistake’

.. .to have hired .. Feldmari’ We also agree with the district court that this
statement is not actionable as wire fraud becausan expression of opinion, not
“a misrepresentation as to some existing fact.”United $ates v. Svetéb56 F.3d
1157, 1162 (11th Cir. 2009) (citation omitted)

Even ifthe complaint hadllegedfraudulent statementaade over the

wires Feldman’sargumentvould still fail becausehe statementsvere not the

14
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proximate cause of Feldman’s injuBeldman argues that the “Complaint
avefred] that [Tozer and Rasbandiged ALSCO not to deal with.. Feldman in
furtherance of their plan to ‘frame’ him for thaeferred billing scheme,” and this
coverup “procur@” Feldman’s “constructive dischargéfom the industry. But

thecomplaint mde clear that thallegedwire fraud targetedLSCO, not

Feldmanpecause Tozer and Rasband sought to cover up their involvement in the

deferredbilling scheme and the shipmesf substandard goods to ALSCO

Proximate causation requires a direct relation between the “injury asserted and the

injurious conduct allegetd Anza v. Ideal Steel Supply Carp47 U.S. 451, 457

(2006)(citation omitted), and, here, tldegedinjuriousconduct targeteALSCO.
Feldmars complaintfails to allege violations of the federal and Georgia

racketeering ast In addition,we affirmthedismissal ofFeldman’sclaim that

Tozer and Rasband conspired tolate the racketeering acts. $hlaim

necessarily fag because the complaif#ils to allege an underlying violation of the

racketeering actdackson v. BellSouth Telecomm’'8%2 F3d 1250, 1269 (11th

Cir. 2004).

C. The Complainfails to AllegeTortiousInterference with Business Relations,
Tortiousinterferencenith Employment, and Civil Conspiracy

Under Georgia law, a claim of tortious interferemgth business relations

requires “improper action or wrongful conduct by the defendant,” while acting as a

“stranger to the contract or business relation at isddabra v. SF, InG.728

15



Case: 16-11663 Date Filed: 03/03/2017 Page: 16 of 20

S.E.2d 737, 73910 (Ga. Ct. App. 2012(citations omitted)“One is not a stranger
to the contract just because one is not a party to the contdh@tt”740(citation
omitted).Parties to an “interwoven ctractual arrangementind parties that have
a “direct economic interest in or would benefit from a contract with which they are
alleged to have interfered” are not strangers to that contract or relatiddship.
(citations omitted)The Georgia Court of Appeals has rutbdt an arcade game
salesmanfor examplewas not a stranger to a business relationship between his
former employer and several of its clients despite his solicitation of those clients
for hisnewemployer because the salesman had developed relationships with those
clients when he worked for his previous employe&m’s Amusement Co. v. Total
Vending Servs533 S.E.2d 413,14-18 (Ga. Ct. App. 2000)

Feldman argues that he alleged that Tozer and American Rawausly
interfered with lEldman’s relationship with ALSCO, butendisagree. Bither
Tozer nor American Dawn were strangers to Feldman’s relationship with ALSCO.
Like the employee ifom’s Amusemethe complaintllegeshat Feldman
developed his relationship with ALSCO during hime as an employee of
American Dawn. For example, the complafiegeshat “ALSCO was ..
Feldman'’s biggest client,” “Feldman served as one of [American Dawn]'s leading
sales persons to ALSCO,” and “[a]n implied contractual relationship betwee

... Feldman and ALSCO arose through the course of his dealings with ALSCO.”

16



Case: 16-11663 Date Filed: 03/03/2017 Page: 17 of 20

Feldman argues that although he sold “to ALSCO as an [American Dawn]
employee, any relationship he would have with ALSCO Ralac employee

would be independent of his prior status as an [American Dawn] employee.” But
this argument misconstrues the allegations in the compkimtelationship with
ALSCO at Baltic was interwoven with, or derivative of, his time at American
Dawn.

Feldman also argues that the complaint statgaimof tortious interference
against Rasband because Rasband was a strarggdmoan’srelationshipwith
ALSCO, but we decline to decide this argument becdteldman failed to makie
to the district courtWe will not consider arguments raised fioe first time on
appeal Access Now, Inc. v. Sw. Airlines C285 F.3d 1324, 1331 (11th Cir. 2004)
We affirm the dismissal dheclaim oftortious interference with business
relationship

We also affirmthedismissal ofFeldman’s claim ofortious nterference
with employment again®tasbandnd TozerFeldman failed to preserve his
argument that Rasband interfered with his employment relationshifBaitil
because he raises it for the first time on appdalikewise, he failed to preserve
his claim oftortious interference with employment against Tozer bedaeis&de
his argument that Tozer was a joint tortfeasor with Rasband for the first time in his

motion for reconsideratiolCf. O’Neal v. Kennamer958 F.2d 1044, 1047 (11th

17
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Cir. 1992) (“Motions to amend should not be used to raise arguments which could,
and should, have been made before the judgment was.i§sued

Finally, we affirm the dismissal of the claim of civil conspiracy against
Tozer and Rasband. The district court ruled, wadgreeg that the claim of civil
conspiracy necessarily faitecause the complaifails to allege underlying claims
of tortious interferencéA bsent [an] underlying tort, there can be no liability for
civil conspiracy.”Best Jewelry Mfg. Co. v. Reed Elsevnc., 780 S.E.2d 689, 697
(Ga. Ct. App. 2015{citation omitted)
D. The Comm@int Failsto State Claims dflegligent Misrepresentaticand Fraud

Thedistrict courtcorrectlydismissed-eldman’sclaims of negligent
misrepresentation and fraud predicated on Tozer’s allegedly false promise that
American Dawn would pay Feldman severameadman haabandoned hislaim
of negligent misrepresentatitiecausgapart from one passing reference to the
claimin his opening brief, the isstkas not been briefed before the couActess
Now, 385 F.3cat 1330 And we agree with the district court that the complaint
fails to state a claim of fraud.

“Fraud cannot be predicated upon statements which are promissory in the
nature as to future actsiiston v. Brown Transp. Cor@356 S.E.2d 517, 518 (Ga.
Ct. App. 1987) (citation omitted), unless “there $pa present intention not to

perform or a present knowledge that the future event will not octayjor v.

18
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Amisub, Inc.368 S.E.2d 791, 793 (Ga. Ct. App. 1988) (citations omitted). But,
this exception does not apply where the “promises upoahvithe [Jappellant]]
rel[ies]. .. were unenforceable [as a contract] even absent any fraud at the time of
their utterance.’ld. (citation omitted). Feldmas complaintfails to allege that
Tozer or American Dawn “promised to pay [him] any determinable sum as
severance pay,” and “[b]ecause price is an essentrakaleof a valid contract,”
McLane v. Atlanta Mk Ctr. Mgmt. Ca.486 S.E.2d 305-36 (Ga. Ct. App.
1997),rev’d on other grounds503 S.E.2d 278 (Ga. 1998), the compléaiit to
statea claim of fraud.See Amisul368 S.E.2d at 793.

The decisions that Feldman argues compel reversal are distiaigiei$ims
v. Bayside Capitalinc.involveda promise to pay severance that wgsificantly
more detailed than the alleged promise made by Tozer. 755 SZ2823 (Ga.
Ct. App. 2014) €xplaining that the promise to pay severance incltidedmonths
of his salary as severance. health insurance coverage through the end of 2011,
and a payment of $175,000 as reimbursement for legal)tdakewise,the
promise to pay severance\iernon v. Assurance Forensic Accounting, M#&s
in writing and industry custom supported finding an enforceable severance
contract.774 S.E.2d 197, 2696 (Ga. Ct. App. 2015We affirm the dismissal of

Feldman’s claimm of negligent misrepresentation afndud.

19
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V. CONCLUSION

We AFFIRM the dismissal oFeldman’scomplaint.
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