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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 1612209

D.C. Docket No.1:10-cv-00408WCO

PHUC QUANG LE,

Plaintiff - Appellee,
versus
S. HUBERT HUMPHREY, JR., et al.,

Defendants,
MERRITT WATSON, LLP,

Garnishee Appellant.

Appeal from the United States District Court
for the Northern District of €orgia

(August 4, 2017)

BeforeWILLIAM PRYOR, JORDANand BALDOCK; Circuit Judges.

" Honorable Bobby R. Baldock, United States Circuit Judge for the Tenth Circuitg $it
designation.
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PER CURIAM:

Following multiple unsuccessful efforiis federal andstate court to enforce
a monetarysanctionsorder, and over two years after thatderwas enteredPhuc
QuangLe convinced the district coutb amendits orderunder Federal Rule of
Civil Procedure 6(). The amended ordanposel joint and several liability on a
law firm thatwas not named ithe originalorder. After a review of theecord
andwith the benefit of oral argumemnte concludeghat thisamendment constituted
reversible error becausents not authorized by Rule 60(a)

I

On February 12, 2D, Mr. Le filed a verified petition to confirm an
arbitration awardagainstformer business associatégubert Humphrey Jr. and
World Marketing Alliance, Inc(the “World Marketing defendants”)for wrongful
terminationof a businesarrangement The district court confirmed the award
Novemberof 2010and issued a judgmetd that effect

Mr. Le thenobtainedwrits of executiorandmoved to enforce the judgment.
In support of these effortd/r. Le’s counsel engagad postjudgment discovery
and relatedlitigation. Attorney William McLean who was with the Merritt
Watson law firm, representedhe World Marketing defendantsagainst these

collection efforts
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Mr. Le’s postjudgmentlitigation againstthe World Marketingdefendants
marched onfor years with little success. Eventually, after various alleged
discovery violationdy theWorld Marketingdefendantsthe district court issued
an order to show causehy they should not be sanctioneBut on the eve of the
deadlineto show cause, WMAiled for bankruptcy

The case was quickly kicked back from the bankruptcy douttte district
court. Thebankruptcycourt concludedthat the case should be dismissed and
found among other thirgy that WMA filed the bankruptcy petition‘to avoid
compliancé with the district court’'s Bow causeorder. See Tr. of Bankruptcy
Court Hearing, January 25, 20I2E. 8010 at 72

A

After the case returnetb the district courtMr. Le again sought post
judgment discoveryto no avail So onMarch 26, 2012Mr. Le filed amotion for
sanctionsunder Federal Rules of Civil Procedure 11, &hd 45,as well as28
U.S.C. § 1927, antheinherent judicial power of the courtn that motion, Mr. Le
soughtcontempt against “Respondents World Marketing Alliance, Incand S.
Hubert Humphrey, Jt.. .and th& counsel.” D.E. 80 at 1The motiondemanded
among other things, an awastimonetary sanctionsgainst “the Respondents and
their counsel, jointly andeverally.” 1d. at20. Mr. Le detailedthe history of post

judgment litigation between the parties, includwbat heargued was a clear
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pattern of dilatory tacticandviolations of discovery obligation®y Mr. McLean
and his clients,the World Marketingdefendants The motion did not mentro
Merritt Watson and did not indicate that the term “their counsel” included Merritt
Watson Nor didthe motionseek to impose vicariougbility on Merritt Watson
for the conduct of Mr. McLean.

The district court agreeavith Mr. Le. It concluded thatWMA, Mr.
McLean, andJames Tenneyan attorney who was listed as WMA'’s registered
agent) “did not timely responto repeated discovery requéstand that the
bankruptcy fiing was indeed an attempt to avoid complying with discovery
obligations. See Sanctiors Order, August 10, 2012, D.BH20at 7, 16-25. As a
consequencethe districtcourt “found contempt on the part of respondents and
their counsel’and ordered thento appear at a hearinghere the court would
determine the precise amount of tlsanctions to be imposédld. at 30, 35.The
court used the@hrase“their counsel’whenreferringto Mr. McLean and did not
state that Merritt Watson was subject to sanctions for contefes e.g., id. at
31-32.

On September 2 2012 the district court convenedthe hearingand took
evidence taletermine the scope of gsnctionsaward At the end of the hearing
Mr. Le’s counselgave closing remarkandassertedhe awardshouldextend tahe

Merritt Watson lawfirm. See Tr. of Sanctions Hearingseptember 27, 201D.E.
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151 at 164 (“We have also indicated on what should be joint and several against
Mr. McLean World Marketing Alliance, and Merritt and Tenney, indicated [sic]
the same numbers and with the same proviso as to dinson’s information and
our attorney’s fees.”) Defensecounsel had previously pushed back agairet th
contention,arguingthat the firmwas not a party to theanctionsawardand that
counsel for Mr. Le was reading the coudisardtoo broadly by seeking to sweep
the firm within its reach.Seeid. at18-19.

The district courtrejectedMr. Le’s broad reading ofts sanctions award
During a lengthy back and forth with Mr. Le’s coungiE district court madea
number ofstatementsvhich indicated that MertitWatson was not subject to
sanctions for contempt

e “They [the Merritt Watson law firm] are not a party or respondent
to this,| don't believe. The order cfanction was as to Mr. McLean,
not to a law firm'

e “The law firm is not a party to this respong&c], Mr. McLean is’

e “You haven't filed a motion directing that the law fidoe held in
contempt, | don’t believé.

e “The law firm is not a respondent to this thing and youaswer
directing it as to them and | want te precisebout it’

e “The law firmmay include people who have had absolutelthing to
do with this casé.

e “| am not raising any question about Mr. McLeHer.ishere. lam
talking about a law firm by the name of Merritt Watsdhey are not
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shown to have evéhemselves been counsel in this cdde.Mclean
was—they are merely shown as part of his addtess.

e “The docket | am looking at nowhere lists the law firself. And, of
course,the law firm itself can’t represent him excefgtrough an
individual. Move on. | will deal with itNo needo argue with you.

Id. at171-74.

After the hearingthe courtenteredits sanctions order The court inposed
sanctionsagainst‘respondents and their counsel, jointly and severally, in the total
amount of $319,357.20.” Sanctions Ordeecember 27, 201D.E. 149 at 11.
The court againused thephrase“their counsel when referencingr. McLean
Seeid. at 3 (‘Both respondents and their counsel, \&iti H. McLean("McLean’),
object to the amount of requested fees because they are unreastnablbée
sanctions order did not mention Merritt Watseexcept incidentally when quoting
a filing for a different poirt—=much less award sanctions against the firm.

The district court did not return tive issue of Merritt Watson’gotential
liability for sanctions, and Mr. Le never asked the court to clarify whethent
Merritt Watson was liable. So the argument thiatrritt Watsonshould be held
liable forthe sanctions was put to bed for yeassMr. Lesought to enforcéhe
awardagainstMr. McLean

B

On March 8, 2013Mr. Le obtaineda judgment “against responds S.

Hubert Humphrey, Jr. and World Marketing Alliance, Inc. and their counsel,
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jointly and severally, in the amount $819,357.20 Clerk’s Judgment, March 8,
2013,D.E. 162 at 1.A month later, he sought and receingedrit of execution in
the amount of $319,357.20 plus post judgment interest at the rate of 0.17 percent
per annum from 3/8/2013 computed daily for Wdvldrketing Alliance, Incand
Counsel William H. McLean, IV. See Paperless Docket Entfgr April 3, 2013

Mr. Le thenattempted to enforce the judgment by movingg&onishMr.
McLean’s wages from Merritt Watsorgee Motion for Writ of Garnishment, April
11, 2013, D.E. 166Merritt Watsonmoved to quash therit of garnishment

On Septembet?2, 2013 the district court held a hearing on the motion for
garnishment and ordered briefing on the issue of indemndicédr the saations
award. Some fivemonths laterthe court issued an order concludiigt Merritt
Watsons “potential liability to McLean for indemnification is not subject to
garnishment.” Garnishment Ord&egbruary 26, 2014€.E. 215at 15. At no time
during the garnishment proceeding dt. Le contend that garnishment was
appropriate because Merritt Watson was primarily or vicariously liable for the
sanctions award.

Mr. Le then unsuccessfullysought relief in state court. He filexttions
seeking to holdMerritt Watsonliable for the sanctions award based on theories of
vicarious liability, negligent supervision, and breach of various dutiderritt

Watsonmoved to dismiss the sui@atguingthatMr. Le’s claimswere an issue for
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the federal district courthat imposed the sanctions and that the doctrines of res
judicata or collaterakstoppel barredhe claims The state court agreed with
Merritt Watson and denied relief to Mr. Le.

Two-anda-half years after entry othe initial sanctiors order, Mr. Le
returned to federal court. Hded a “Motion to Correct or Clarify Sanctions
Award Based on Oversight and Omission pursimtFed R. Civ. Pro. 60(A).”

The motion, which is thgenesisof this appealrequestedn orderclarifying that
the district court’s “original meaning of ‘their counsel’ in the Sanctions Award
must havancludedboth Mr. McLean and thfMerritt Watsor] Law Firm.” D.E.
244 at 11.

In his motion Mr. Le attemptedto excuse higlelay oftwo-plus years to
seek enforcement of the sanctions award against Merritt Watson

Le notified the Law Firm of his belief that the teffinlespondents and their

counseél in the Sanctions Awd included both Mr. McLean and the Law

Firm and of his intention to seeknait of execution agast both. The Law

Firm’s counsel responded, stating it disagreed and any attempt to collect

against the Law Firm would be actionable against both Mr. Le and his

counsel. Based on those threatdy. Le has not sought a writ of exeimn
against the Law Firm but rather only MAcLean
Id. at 3-4. Seealsoid. at4 (‘In an effort to avoid further burden on this [District]
Court, Mr. Le filed a complaint in the State Court of Cobb County alleging the

Law Firm was liable for th&anctions Award . . with the expectation this maitt

would be promptly resolved.(foothote omitted)
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The district court grantedr. Le’s Rule 60(a)motion relying ontwo
primary rationales First, the court concluded thalherewas a factual ambiguity
over whether “counsel” in the initial sanctions orohetfuded Merritt Watsongiven
that none of the sanctions orders or judgmeriexpressly define ‘counsel’ as
McLean,” andbecausé|[c]ontrary to respondents’ contention,” “the court did not
state that the Sanctiodsvard was not against the Law Firm.” D.F48 at7, 9.
Second,the court explained thats exchangewith Mr. Le’s counsel at the
September 2013anctios hearingdid not resolve whethefcounsel” included
Merritt Watson. The courfcited a &ort excerpof thelengthy exchangduring the
hearing and concludedhat its statements about the law firooncerned the
contempt part of the sanctions, not the amoutth@$anctions.”Id. at7-11. The
court alscemphasized thaearlier in that same hearingndduringa prior hearing
Mr. Le’s counsehadasserted thahe sanctiosmaward waseing soughtagainst
Mr. McLean, hislaw firm, and the responderitsand that those argumentwere
notcorrectedoy thecourt Id. at 11.

In sum, the district court concludedthat an “ambiguity exisfed] as to the
term ‘counsel,” and that it had‘the authority to clarify the ambiguity pursiuao
Rule 60(a).” Id. It clarified the ambiguity by making Merritt Watson jointly and
severally liable with the World Marketing defendants and Mr. McLean for over

$300,000 in sanctions. Merritt Watson now appeals.
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I

“We review a district court’'s decision to enter a corrected judgment under
Rule 60(a) foran abuse of discretion. But the determination of whether it is Rule
60(a) that authorizes the correctieas opposed to Rule 59(e) or Rule 66{y a
guestion of lavthat we review de novo.Riverav. PNSSores, Inc., 647 F.3d 188,

193 6th Cir. 2011) (footnotes and citations omitted). So the question befere us
whether Rule 60(a) authorized the district court's amendment of the sanctions
order to include Merritt Wabn—receives plenary review.

Rule 60(a) allows a district cound “correct a clerical mistake or a mistake
arising from oversight or omission.A “district court may act under Rule 60(a)
only to correct mistakes or oversights that cause the judgmént to reflect what
was intended at the tinie Vaughter v. E. Air Lines, Inc., 817 F.2d 685, 6881
(11th Cir. 1987)(quotation and internal quotation marksyVe haverepeatedly
cautionedthat a “district court is not permitted, however, to clarifyudgment
pursuant to Rule 60(a) to reflect a new and subsequent intent because it perceives
its original judgment to be incorrect¥eeks v. Jones, 100 F.3d 124, 1289 (11th
Cir. 1996) (quotationomitted). Indeed “errors that affecsubstantiatightsof the
parties are outside the scopefRule60(a),” and “may be corrected

underRule 60(b) if brought to the attention of the district court within the one year

10
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time limit.” Warner v. City of Bay S. Louis, 526 F.2d 1211, 1212 (5th Cir. 1976)
(footnoteomitted.

The district court’s correction here was not the sort contemplated by Rule
60(a). Thecourt's material change to its sanctions order, winidde liablea
party excluded from the awakhtered soméwo-anda-half years earlier, is the
type ofcorrection that must be soughtden Rule 60(b) within a yedrom the date
the orderns entered Seeid. (holding that Rule 60(a) did not authoritee district
court to changéherate of interest ints initial order).

We come to that conclusion for a number of reasons. First, the district
court’s statements at the September 2012 hearing indicate that, at that time, the
district courtwas not contemplating sanctions against Merritt Wats&econd,
there were no findingby the court as to why Merritt Watson should or cdodd
held in contempt. Third, Mr. Le never followed up on his request to hold Merritt
Watson liable, and failed to ask the court for contemporaneous clarificdttbe
term “their counsel.” Fourth, Mr. Le’ssubsequenattempt to get state courto
rule that Merritt Watson was liable for the sanctions award (based in part on
theories of vicarious liability and negligent supervision) shows that Mhirheelf
did notbelievethat the district court’s sanctions order made Merritt Watson jointly

and severally liable with Mr. McLean. Fifth, at oral argument Mr. Le’s counsel

11
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conceded that it is not clear that sanctions were initially soagainst Merritt
Watson.

In an appropriate case, of course, a law firm can be sancti@eede.g., In
re Mroz, 65 F.3d 15671575-76 (11th Cir. 1995) (inherent powersfvirgan v.
Hull, 932 F.2d 15721582 (11th Cir. 1991) (29 U.S.C. § 1927)And Rule 11
requiresa district court tabind a law firm “[a]Jbosent exceptional circumstas.”
Fed R. Civ. P. 11(c)(1)But here the district court never returned to the issue of
Merritt Watson'’s liability following the September 2012 hearing, BtrdLe did
not ak the court for clarification. Wder the circumstancesMerritt Watson
reasonably believed that it was off the hook.

We also addh practical observation. Rule 60(a) order does not restart the
time for an appeal See, e.g., BBCA, Inc. v. United Sates, 954 F.2d 1429, 143
(8th Cir. 1992);Lieberman v. Gulf Oil Corp., 315 F.2d 403, 40420d Cir. 1963).
Soif the district court's amendment wasoperunder Rule 60(a), Merritt Watson
would notnow be able to challenge the district courisposition of joint and
severalliability with Mr. McLean for the sanctions award. And thgiven the
record before us, would preseamnificantdue processoncerns.

[l
“[T]he whole purpose of Rule 60(b) is to make an exception to firiality.

Buck v. Davis,  U.S. |, 137 S. Ct. 759, 7{2017) (citation and internal

12
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guotation marks omitted) Where, as here, a party attemjgtcircumvent finality

by usingRule 60(a)}o materiallyand substantively amendsanctionsawardyears
after it was enteredourts must be careful ttharacterizéhe attack on finalityor
what it is—an untimely Rule 60(b) motionWe accordingly reverse the district
court’'sgrant ofMr. Le’s Rule 60(a) motioand remand for proceedings consistent
with this opinion

REVERSED AND REMANDED.
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