Billy Hunt v. Cochise Consultancy, Inc., et al Doc. 11010052697

Case: 16-12836 Date Filed: 04/11/2018 Page: 1 of 33

[PUBLISH]
IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 1612836

D.C. Docket N05:13-cv-02168RDP
UNITED STATES OF AMERICA
ex rel. Billy Joe Hunt
Plaintiff - Appellant,
Versus
COCHISE CONSULTANCY, INC.,
doing business as Cochise Security,
THE PARSONS CORPORATION,

doing business as Parsons Infrasture & Technoloy,

Defendants Appellees.

Appeal from the United States District Court
for the Northern District of Alabama

(April 11, 2018)
BeforeWILSON and JILL PRYOR, Circuit Judges, and BART,LBistrict Judge.

JILL PRYOR Circuit Judge

" Honorable Harvey Bartle IIl, United States District Judge for the EeBlistrict of
Pennsylvania, sitting by designation.

Dockets.Justia.com


https://dockets.justia.com/docket/circuit-courts/ca11/16-12836/
https://docs.justia.com/cases/federal/appellate-courts/ca11/16-12836/11110052697/
https://dockets.justia.com/

Case: 16-12836 Date Filed: 04/11/2018 Page: 2 of 33

Relator Billy Joe Hunfiled aqui tamactionalleging that his employer The
Parsons Corporation and another entity, Cochise Consultancy, Inc., violated the
False Claim#ct (“FCA”), 31U.S.C.88 372933, by submittingto the United
Statedalse or fraudulent claim®r payment Huntfiled his actionmore tharsix
yeas after the alleged fraud occurred but within three years of \Whatisclosed
the fraud to the governmenin this appeal, we are called upordicidewhether
Hunt's FCA claim is time barred. To answer this question, we moisstrughe
FCA's statutory provisiorthat requires civil action alleging an FCA violatioto
be broughtwithin the later of

e “6 years after the date on which the violatianis committed”
31 U.S.C. § 3731(b)(1hr

e “3 years aftethe date when facts materialttee right of action
are known orreasonablyshould have been known by the
official of the United Stateshargedwith responsibility to act in
the circumstances, but in no event more than 10 years after the
date on whichheviolation is committed id. 8 3731(bj2).
Thequestion we answer today, which is one of first impression, is whether
8§ 3731(b)(2)’s thregear limitatiors periodappliesto a relator’'sFCA claimwhen
the United States declia® intervenan thequi tamaction
The district court concluded that the limitatsgreriod in§ 3731(b)(2) is
inapplicablein such caseand thudHunt’s claimis time barred.After careful

consideratiorof the statutory schemee hold thag 3731(b)(2)'shreeyear

limitations periodappliesto an FCA claim brought by a relator even when the
2
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United Statesleclines to interveneFurther, lecause the FCA provides that this
period begins to run when thelevantfederalgovernment officialearrs of the
facts giving rise to thelaim, when the relator learned of tineudis immaterialfor
statute of lintations purpose Here,it is not apparent from the face of Hunt's
complaint that his claim is untimely because his allegations show that he filed suit
within three years of the date whiea disclosed facts material to the right of action
to United States officials and withtan years ovhenthefraudoccurred The
district courtthereforeerred in dismissing his complaintVe reverse and remand
to the district courfor further proceedings.
l. FACTUAL BACKGROUND

A.  The Fraudulent Scheme

Hunt alleges that Parsons and Cochise (the “contractors”) defrauded the
United States Department of Deferigework they performeds defense
contractors in Irad. The Department of Defenssawarded Parsons a $60 million
contract to clean ugxcess munitions in Iragft behindby retreating or defeated
enemy forcesHunt worked for Parsons in Irag dme munitions clearing contract,
managing th@roject'sday-to-day opeations. One facet othe contract required

Parsons to provide adequate security to its employees, its subcontractors, and

! In decidingwhether the district cougrroneously dismissetie complaint as untimely,
we accept as true the waplleaded allegations in the complait@ee Ashcroft v. Igbah56 U.S.
662, 678 (2009).a Grasta v. First Union Sec., In@58 F.3d 840, 845 (11th Cir. 2004).eW
thusrecite the facts as Hunt has alleged them.

3
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others who were working on the munitions clearing project. Parsons relied on a
subcontractor to provide the security services

After seeking bids for the security subcontra®taessonsommittee
awardedt to ArmorGroup. But an Army Corps of Engineers contracting officer in
Iragwhom Cochise had bribed with trips and gif8ayne Shaw, was determined
to override this decision and have the subconaaetrcedto Cochise.Shaw
directed Hunto have HoyRunnels, another Parsoesiployee who served on the
committeethat selected ArmorGroypssue a directive awardirn@ochise the
subcontract. When Huudid so,Runnelsrefusedo issue the directiveexplaining
thatsuch adirective had to come from the Corps.

Shawthencreatel a forged directive rescinding the award to ArmorGroup
and awardinghe subcontract to Cochise. The directive had to be signed by Steven
Hamilton,anotherCorpscontracting officer.Hamilton, whowaslegally blind,
relied onShaw to describe trdbcumente was signing. Shaw did not disclose
that the directiveescindedhe award to ArmorGroup so that the subcontract could
be awardedo Cochise

After Hamilton signed the directive, Shaw directed Runneéxézute it
Runnels againefusedbecausde believedhe awardo Cochise had been made in
violation of governmentegulations Shaw threated toaveRunneldired. Two

days later, Hamiltotearnedhat the directive Shaw had him sign rescinded the



Case: 16-12836 Date Filed: 04/11/2018 Page: 5 of 33

award to ArmorGrouprad awardedCochise the subcontradtiamilton
immediatelyrescindecdhis directiveawardingthe subcontract to Cochise

After Runnels refused to follow Shaw’s directive to award the subcontract to
Cochise, another Parsons employee, Dwight Hill, replaced Runnels and was given
responsibility forawardingthe securitysubcontract.Rather than give the
subcontract to ArmorGrqu Hill awardedt to Cochise througla naebid process
Hill justified using a ndbid process by claiming theveasan urgentaind
immediate need for convoy servicaasd then defenddtie choice of Cochise to fill
this immediate need @ssertinghat Coclise hadexperiencehat other security
providers lacked But Hunt alleges that Hill selected Cochise because he was its
patner in the fraudulent scheme.

From February through September 2006¢hise provided security services
under the subcontracEachmonh the United States government paid Cochise at
least $1 million more than it would have paid An@ooup hadArmorGroupbeen
awarded the subcontracthe government incurred other additional expenses as
well. For example, mnored vehicles were need&dprovide the security services,
and kecause Cochise had no such vehicles government paid more than $2.9
million to secure the vehiclesn contrastArmorGroupwould have supplied its

own armored vehicles, saving thevernmenmillions of dollars In September
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2006 when Shaw rotated out of Iraq, Parsons immediately reopened the
subcontract for biddingndawarded it to ArmorGroup.

Several years later, Hunt reported the fraud to the United States government
On NovembeB0,2010,FBI agents iterviewedHunt aboutis role inasepaate
kickback scheme. During the interview, Hunt told the agents about the
contractorsfraudulent scheme involving the subcontract for security servieas.
his role inthe separate kickback scherheint wascharged with federal crimes,
pled guilty, andserved temonths in federal prison.
B. Procedural History

After his release from prisoon November 27, 2013Huntfiled under seal
in federal district court an FCA complaint against the contractéust set brth
two theories whyhe claims the contractors submitted for payment qualified as
false claims under the FCA. First, he alleged that Cochise fraudulently induced the
government to enter into the subcontract to purchase Cochise’s services by
providing illegal gifts to Shaw and his team. He alleged that Pardaosigh Hill,
conspired with Cochise and Shaw to rig the bidding process for the subcontract.
Second, Hunt alleged that the contractors had a legal obligation to disclose credible
evidence of impper conflicts of interest and payment of illegal gratuities to the

United Statedut failed to do so
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After the United States declined to intervene, Hunt’'s complaint was
unsealed. The contractareved to dismissarguing thathe claim wagime
barredunderthe six year limitations periad 31 U.S.C. 8§ 3731(b)(1)andHunt
hadwaited more than seven yeaifterthe fraud occurretb file suit. Hunt
respondedhat his claim was timelynderthe limitations period i 3731(b)(3
because hbkadfiled suitwithin three yearsf when the government learned of the
fraud at hid=Bl interviewand tenyears ofwhen thefraud occurred The district
court disagreedconcluding thag 3731(b)(2)’s limitatios periodwas either
(1) unavailablego Huntbecause th&nited State®iad declind to interveneor
(2) expired because litegan to run when Hunt learned of the fratlitie district
court thengranted the motions to dismiss, finding Hunt’s claim untimely under
§83731(b)(1)’s limitation period becawis wasapparent from the face of Hunt’s
complaint that he failed to file suit within six years of when the fraud occurred
This is Hunt's appeal

. STANDARD OF REVIEW

We reviewde novaadistrict court’s dismissal of a complaint for failure to
state a claim upon which relief can be grantath. Dental Ass’n v. Cigna Cotp.
605 F.3d 1283, 1288 (11th Cir. 201&.dismissal for failure to state a claim on
statute of limitations grounds is appropriate “oifly is apparent from the face of

the complaint that the claim is tintarred.” La Grasta v. First Uniorsec, Inc,,
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358 F.3d 840, 845 (11th Cir. 200dnternal quotation marks omitted)We
review the district court’s interpretation and application of statutes of limitad®ns
nova” Ctr. for Biological Diversity v. Hamiltor453 F.3d 1331, 1334 (11th Cir.
2006)
.  BACKGROUND ON THE FCA

Before addressing whether Hunt's claim is timely, we pause to pregide
necessarypackground information about the roles of the governmedithe
private plaintiff in aqui tamsuitand to discuss the relevant FCA provisioiite
FCA wasenacted in 1868 “stod] the massive frauds perpetrated by large
contractors during the Civil War.UniversalHealth Servs., Inc. v. United States
ex rel. Escobarl36S. Ct. 1989, 1996 (2016) (internal quotation marks omitted).
These contractors billed the United States “for nonexistent or worthless goods,
charged exorbitant prices for goods delivered, and generally robbactchmaging
thenecessities of war.ld. (internal quotation marks omitted). In response,
Congress passed the original FCA, which imposed civil and criminal liability for
fraud on the government, subjectwiglatorsto double damages, ferture, and
imprisonment.ld.

Since 1863, Congresspeatedijnas amended the FCA. Today, the FCA
continues tgrohibit making false claims for payment to the United Statese

31U.S.C. § 3729(a). Bumnlike theoriginal FCA that providd for both civil and
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criminal liability, violators todayface only civil liability, which subjecs themto
treble damages and civil penaltfesd.

Section 373®f the FCA sets fortkthree different enforcement mechanisms
for a violation of the Act.Section 3730(a) provides th#éthe Attorney General may
sue aviolator in a civil lawsuit Section 3730(ballowsa privateplaintiff, known
asa relatorto bring aqui tamaction in the name of tHénited Statesgainst a
violator. Section 373(h) creates a private right of actiéor an individualwhose
employer retaliated against hiior assisting an F& investigation or proceeding.

This appeal concerns the second mechanigmi &amactionbrought by a
relatorunder §83730(b). In aqui tamacion, the relator “pursuethe government’s
claim against the defendant, and asserts the injury in fact suffered by the
government.” Stalleyex rel. United States. Orlando Reg’l Healthcare Sys., Inc.
524 F.3d 1229, 1233 (11th Cir. 2008)n bringing aqui tamaction, therelator “in
effect,suf[es]as a partial assignee of the United Staté4. Agency of Nat. Res. v.
United States ex rel. Steveb29 U.S. 765, 7¥n.4 (2000)(emphasis omitted).

Special procedureapplywhen a relator brirgjan FCAaction; these

proceduresfford the government the opportunity to intervene and assume primary

2 The FCA imposea civil penalty ofup to $11,000 for each violation occurring on or
before November 2, 2015 and up to $21,563 for each violation occurring aftdathzSee
31 U.S.C. 8§ 3729(a); 28 C.F.R. 88 85.3(a)(9), 85.5.

% The FCA is one of onlg handful of federal laws still in effect that may be enforced
through aqui tamaction. See Vt. Agency of Nat. Res. v. United States ex rel. StB26n3.S.
765, 768 n.1 (2000) (identifying four federal statutes that authquizeamactions).

9
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control over thditigation. A relator who initiates an FCA action mdigt her

complaint under seal and serve it only on the United States. 31 U.S.C.

8§ 3730(b)(2). While the lawsuit remains under seal, the United States has the
opportunity to investigate and decide whether to intervene as &' piatyDuring

this period, the United States may serve a civil investigative demand upon any
person believed to be in possession of documents or information releaant to
Investigation ofalse claims, requiring that person to produce documents, answer
interrogatories, or give oral testimonid. § 3733(a)(1). In addition, the United

States may meet with the relator dregattorney, giving the government an

opportunity to ask questions to assess the strengths and weaknesses of the case and

the relator a chance to assist the government’s investigation.

* The United States intervenes in approximately 25 peafdf€A qui tamactions.
David Freeman EngstrorRublic Regulation of Private Enforcement: Empirical Analysis of
DOJ Oversight of Qui Tam Litigatiodnder the False Claims Act07 Nw.U. L. Rev. 1689,
1719 (2013).

® Relatorsoften provide such assistance while the government is deciding whether to
intervene. See, e.gUnited States ex rel. Shea v. Verizon Commdinc, 844 F. Supp. 2d 78,
86-87 (D.D.C. 2012) (explaining that the relator worked closely with the governmenttiile
case was under seal by identifying potential witnesses, proposing tdegfatocuments to be
subpoenaed, and making presentatadrsut the merits of the caséited States ex rel. Rille v.
HewlettPackard Cao.784 F. Supp. 2d 1097, 1099 (E.D. Ark. 2011) (discussing actions taken by
the relator while the case was under seal including meeting with governmeetdameyiewing
documents for the government, and maintaining a database of subpoenaed documsds);
States ex rel. Alderson v. Quorum Health Grp.,,Ih€1 F. Supp. 2d 1323, 1326 (M.D. Fla.
2001) (explaining that while the complaint was under seal the relator wagewnied by the
government multiple times, identified categories of documents for the govertorseripoena,
and reviewed subpoenaed documents for the governmseatysoRobert Fabrikant &
Nkechinyem Nwabuzotn the Shadow of the False Claims Act: “Outsourcing” the
Investigation by Government Counsel to Relator Counsel During the Seal RB3MNMD. L.

10
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If the United States decides to intervene, the government acquires “primary
responsibility for prosecuting the action,” although the relator remaiastya Id.
§3730(c)(1). In contrast, if the United States declines to intervene, the relator may
proceed with the action alone on behalf of the government, but the United States is
not a party to the actiond. 8 3730(c)(3).

Although the United States is not a party to a-ib@rvened case, it
neverthelessgetains asignificantrole in the litigation. Thgovernmenmay
request to be served with copies of all pleadings and deposition transcripts, seek to
stay discovery if it “would interfere with the Government’s investigation or
prosecution of a criminal or civil matter arising out of the same facts,” and veto a
relator’s decision to voluntarily dismiss the actidd. 8 3730(b)(1), (c)(3), (c)(4).
Additionally, the court may permit the government to intervene later “upon a
showing of good cause.ld. 8 3730(c)B).

Any recovery obtained frormdefendant in an FCAui tamactionbelongs
to the United States, regardless of whether the government has interveeed. T
relatoris entitled to a portion aherecovey, however Id. 8 3730(d). Because
the relatorreceivesa share of thgovernment'proceedshe“is essentially a self

appointed private attorney general, &mglrecovery is analogous to a lawyer’s

Rev. 837, 843 (2007) (summarizing the types of support a relator’'s counsel may give to the
government while a complaint is under seal).

11
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contingent fee.”United States ex rel. Milam v. Univ. of Tex. M.D. Anderson
Cancer Ctr, 961F.2d 46, 49 (4th Cir. 19923eeCookCty.v. United States ex rel.
Chandler 538 U.S. 119, 122 (2008xplaining that a relator sues in ti@me of
the government “with the hope of sharing in any recdyergy allowing arelator

to bringa qui tamactionand share in the government’s recoyéing FCA creates
aneconomic incentivéo encourage “citizens to come forward with knowledge of
frauds against the governmeniilam, 961 F.2cat49.

Thesize of the relatos sharalependsipon whether the United States
intervena. In an intervened casthe relatousuallyis entitled to between 15 and
25 percent of the proceeds wellasreasonable expenses, attorney’s fees, and
costs. 31 U.S.C8 3730(d)(1).In a nonintervened case, the reld®shareusually
Is greater:between 25 and 30 percent of flreceedsas well ageasonable

expenses, attorney’s fees, and cofds § 3730(d)e).

Even thoughherelatorreceives a smaller sharean intervened case
relators generallyry to persuadéhe United States to intervene becaiinse
governmernis intervention makes far more likely that there will be a recovery.
When the United Statedects tanterveneabout90 percenbf the time the case

generates a recovesitherthrough settlemendr a final judgment But only about

12
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10 percentof norrintervenedccasesesult in recovery SeeDavid Freeman
EngstromPublic Regulation of Private Enforcement: Empirical Analysis of DOJ
Oversight of Qui Tam Litigation Under the False Claims A67 Nw.U. L. Rev.
1689, 17221 (2013). Indeed, when the government declines to intervene, more
than 50percentf the time the relator decides not to proceed and voluntarily
dismisses the actiorSee idat 171718.
IV. ANALYSIS

With this general backgumdin mind, we now turn to the issue in this case:
whetherit is apparent from the face Biunt’'s complaint that higCA claim is time
barred. To answetthis question we must interpret the FCA'’s statute of limitations
provision, which creates twonitations periods thapotentiallyapply:

(b) A civil action under section 3730 may not be brought

(1) more than 6 years after the date on which the violation of
section 3729 is committed, or

® To be clearwe do not takéhe dramatically different success rates for intervened cases
and nonintervened casd® mean thaif the government declines to intervetiee case
necessarilys meritless. The government may decline to interveased on its evaluation of
factorsother than the merits of the claisych as the likely size of the recovery, available agency
resources, or whether the relator and his counsel have resources to prosectitmtba their
own. SeeEngstromsupra at 1714. Converselihe fact that most intervened cases generate a
recovery does not necessarily mean évatryintervened case Banerit. The involvement of the
Department of Justice in an intervened case may create a strong incentive éordaaketo
settlean FCA clam regardless ats relative meritto avoidthings likeincreased publicity of the
fraudbecause the defendant cannot cast the litigation solely asotihécpof an overzealous
relator;the disadvantages of litigating against the government with itsdsyabie resources and
ability to coordinate with officials at the affected ageramthe risk that the defendant may be
barred from federal contracting, a sanction that is unavailable imiemened casedd. at
1713.

13
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(2) more than 3 years after the date when facts material to the
right of action are known or reasonably should have been
known by the official of the United States charged with
responsibility to act in the circumstances, but in no even
more than 10 years after the date on which the violation is
committed,

whicheveroccurs last.
31 U.S.C8 3731(b).Becausat is apparent from the face efunt’'s complaint that
he failed tdfile his action within thesix year limitations period of § 3731(b)(1),
this case turns on whether Hunt can avail himself of § 3731 (bj(2ietermine
whether§ 3731(b)(2) applies, we must address whetkdmititatiors period is
availablewhen the United States declines to intervaneé if so whether the
limitations period is triggereavhenthe relatoknew or should have knowacts

material to his claim.

A.  Section3731(b)(2) Applies When the United StateBeclinesto
Intervene.

Theprimary question before us is whetl@ngress interetito allow
relators in nofintervened cases to reby1 8§ 3731(b)(3’s limitations period We

mustbegin“where courts should always begin the process of legislative

interpretation, and where they often should end it as well, which is with the words

of the statutory provision.’Harris v. Garner 216 F.3d 970, 972 (11th C000)

(en banc) In considering the text, weearin mind that “[a] provision that may

seem ambiguous in isolation is often clarified by the remainder of the statutory

14
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scheme.”Koons Buick Pontiac GMC, Inc. v. Night3U.S. 50, 60 (2004)
(internal quotation marks omitted). We look to “the whole statutory text,
considering the purpose and context of the statute, and consulting any precedents
or authorities that inform the analysis€Dolan v. U.S. Postal Senb46 U.S. 481,
486 (2006) As part of this inquiry, we also consider the canons of statutory
construction.CBS Inc. v. PrimeTime 24 Joint Ventu?d5 F.3d 1217, 1225 (11th
Cir. 2001) Legislative historynay prove helpfulvhen the statutory language
remains ambiguous after considering “the language itself, tloefisgmntext in
which that language is used, and the broader context of the statute as a whole.”
Robinson v. Shell Oil Co519 U.S. 337, 341 (1997).

We conclude that the phra&avil action undersection 37307n 8§ 3731(b)
refers to civil actions brought undeB%30 that havas an element a violation of
8 3729, which includes 8§ 3730(Qi tamactions when the government declines to
intervene. Section8 3731(b) begins by providing that its limitations periods apply
to “[a] civil action under sectio8730” 31U.S.C. §83731(b). A norintervened
cases is a type of civil aon under 8730. See id8 3730(b)Q) (permitting ay
person to bring a civil action alleging a violation @2&29);id. 8 3730(c)(3)
(allowing a relator to continue to conduafj@ tamaction after the United States
declines to intervene). And nothing ir8831(b)(2)saysthat its limitations period

Is unavailable to relators when the government declines to interireitee

15
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absence ofuchlanguage, we conclude that the text supports allowing relators in
norrintervened cases to rely or8%31(b)(2)’s limitations period.

To ascertain its meaning, we must, of course, vid¥3L(b)(2) in the
broader statutorgontext. Looking to the statutory context, the Supre@wurt has
recognized that theghrasef|a] civil action under section 3730” did not referaib
types of § 3730 civil actions becausextludedretaliation actions brought under
8§ 3730(h). GrahamCty. Soil & Water Conservation Dist. v. United States ex rel.
Wilson 545 U.S. 409, 415 (2005%)In Graham Countythe Supreme Court
considered whethdy3731(b)(1)’'s sixyear limitatiors period—which begins to
run when the defendant submits a false clampplied toan employee’s § 3730(h)
retaliation claim alleging that her employer forced her to resign after she assisted
federal officials investigating her employer for submitting false claims to the
United Statesld. at 41314. On its face, § 373b) appeared to apply to § 3730(h)
retaliation actions, which wegetype of civil action under 8730. Id. at 415.

Relying onstatutory context, the Counbnethelessoncluded that 8731(b)s

literal text was ambiguouwss to whethethe phrase[4] civil action under section

’ Section 3730(h) creates a caus action for an employee, contractor, or agent who “is
discharged, demoted, suspended, threatened, harassed, or in any othedis@imerated
against in the terms and condition of employment because of lawful acts dorecoyptioyee,
contractor, gent or associated others in furtherance of an action undeethisnor other
efforts to stop 1 or more violations of this subchapter.” 31 U.S.C. 8 3TBp(WIthough the
FCA now expressly provides a three year statute of limitations for tetal@daims,id.

§ 3730(h)(3), this provision was added after the Supreme Court d€aidbedm County See
Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. L. No. 111-203,
§ 1079A(c), 124 Stat. 1376, 2079 (2010).

16
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3730"included 83730(h) retaliation actiondd. at 417. The Court observed that
8§ 3731(b)(1)’s limitations period was triggered by the deferslaobmission o&
false claim.Id. at 415. But a plaintiff bringing a retaliationlaim under 8 3730(h)
did not need to allege or prove that the defendant actually submitted a false claim
because an employer can be liable for retaliating against an employee who assists
with an investigation ocivil action even if the employer is inno¢end. at 416.
Thistension in applying 8 3731(b)(1)’s limitatigperiod to retaliation actions led
the Court to find the statute ambiguous as to whether “action under section 3730”
referred to “all actions under § 3730, or only 88 3730(a) and (b) actith

The Supreme Court resolved this ambiguity by concluding that
§3731(b)(1)’s limitations period did not apply to retaliation claims under
§ 3730(h). The Courtrecognizedhat Congress generally drafted statutes of
limitations to begin to run whesmcause of action accruekl. at 418. Applying
8§ 3731(b)(1)’s limitations period to an FCA retaliation action would violate this
general rule becauslee limitations periodvould begin to run when themployer
commited the actual or suspected FCA violation, not when it retaliated against the
employee Thisinterpretatiorcouldlead tothe odd resulthata plaintiff's
retaliation claimwastime barred before the employer took any retaliatory action
Id. at 42021. To “avoid[] these counterintuitive results,” the Court construed

“civil action under section 3730 to “mean(] only those civil actions under 8§ 3730

17
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that have as an element a violation of section 3729, t{HE8333(a) and (b)
actions.” Id. at 42122 (internal quotation marks omittetlGraham Countyhus
madeclear thato determine whether § 3731(b)(2) includgs tamactions where
the United States declines to intervene, we must considaxthef 83731(b)R)
in the relevant statutory context. But nothingaraham Countylirectly addressed
whether the statutory context shows that § 3731(b)(2)’s limitations period
available only when the government is a party.

Here, he contractors raise several argumentgending that thstatutory
context andhe canons ofbtatutoryconstruction show tha&ongress intended for
8§ 3731(b)(2)to beunavailable to relators in nantervened cases. They claim that
allowing a relator in a nointervered action to rely on a limitations period that is

triggered by a government official’s knowledgeuld lead to absurd resulsd

8 The Court also considered that Congress used the phrase “action under section 3730”
impreciselythroughout § 3731 “to refer only to a subset of § 3730 actio@saham Cty,
545 U.S. at 417-18. In § 3731(d), Congress used similar language to ghatifgn any
action brought under section 3730, the United States shall be required to prove all essential
elements of the cause of action, including damages, by a preponderance of theeévide
31 U.S.C. § 3731(d)Despitethe broad reference to civil actions under § 3730, the Court
explained that Congress intended for this provision to apply only to § 3730(a) actions brought by
the United States or § 3730(b) actions when the United States intebasste Congress could
not have intended for the United States to bear the burden ofvgneafit wasot participating
in the action.Graham Cty, 545 U.S. at 417-18.

Acknowledging that imprecision permeates § 3731, the Co@taham Count
acceptedhatthesimilar languagén 8 3731(b) and § 3731(d@feredto different categories of
8§ 3730 actions. That is, the phrase “[a] civil action under section 3730” as used in § 3731(b)
referred to angivil action that has an element a violation of § 3729, including non-intervened
actions brought under 8§ 3730(b), while the phrase “action brought under sectiora817R@tn
§ 3731(dyeferred onlyto those civil actions where the United States was a.phityat 421-22.
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render a pdion of § 3731(b) superfluousie reject each dhese argumentsihe
text of 83731(b)(2) when viewed in conté, shows thag 3731(b)(2) is available

to relators when the government declines to intervene. But even if we were to
conclude that § 3731(b)(#& ambiguousnaking it appropriate to consider
legislative historyas the contractors urge us tq de still would conclude that

8§ 3731(b)(2) is available to relators when the government declines to intervene.

1. We Reject that Allowing a Relator in a NonrIntervened Case to
Rely on § 3731(b)(2)’s Limitations Periods Absurd.

The contractorsprimary argument ighatthe statutory context shows that
§3731(b)(2) is available only when the United States is a party to thbecsese
thelimitations period is triggered by a federal official’'s knowledddey argue
that Congresmust haventendedsuch a limitations period toe available only
when the government is a party to the daseaus¢o applya limitations period
triggered bya federal official’sknowledge when the United States is npaay
would create a “bizarre scenarid?arsons’ Brat 12(quotingUnited States ex rel
Sanders v. N. Am. Bus Indus., |ri@16F.3d 288, 293 (4th Cir. 2008 Put
differently, they argu¢hat reading 8731(b)(2) to apply to nemtervened actions
would lead to an absurd result. Of course, we shaifitdinfrom interpreting a
statutein a waythat “produces a result that is not just unwise but is clearly
absurd.” CBS 245 F.3d at 1228 (internal quotation marks omitted). But we have

cautioned that the absurdity doctrine is “rarely applied” to avoid haciegrly
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expressed legislative decisions . . . be subject to the gokcliectionsof judges.”
Id. (internal quotation marks omitted

This caseresentso such rare instaneghen the absurdity doctrine applies
Certainly, it is generally the casi®at a discoverpased limitations period begins
to run when garty—the plaintif—knewor should have known about the fraud or
claim. See, e.gMerck & Co. v. Reynold$59 U.S. 633, 637 (2010) (recognizing
that a securities fraud claim accrueldenthe plaintiff knew or should have known
the facts constituting the violatiorgee alsdrkestatement (Second) of Torts
8 899(e)(statute of limitations begins to run when “the injured person has
knowledgeor reason to know of the fat)s We cannot sayhatin the unique
context of an FCAjui tamaction? however it would be absurd to peg a
limitations period to dederal official’'s knowledgeinlessthe United States brings
the action or chooses to interven®e rejectthe contractors’ absurdity argument
beauseeven thouglthe United States is not a party to a noervenedjui tam
action,the United Statesemains the real party in interest and retains significant
control overthe case

Even in a nofintervened caseherelator bringghesuit as theartial
assigneef the United Stateandassers a claim based on injury suffered by the

United States as the victim of the fraudnited States ex refEisenstein v. City of

% See Stevens29 U.S. at 768 n.1 (explaining that the FCA is one of onlyd@iutes
authorizingqui tamaction that remaim effect).
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New York556U.S. 98, 93435 (2009). Importantly, as the victim of the fraud
the United States-not the relatoris entitled to the bulk of the recover$ee
31U.S.C. 8§ 3730(d)(2)Giventhe government’grimaryinterest in a non
intervenedyui tamaction,Congress carved otdr it a formal rolg allowing it to
intervene at any time upon a showing of good cause, request service of pleadings
and deposition transcripts, seelstay discovery if it “would interfere with the
Government’s investigation or prosecution of a criminal or civil matteingresut
of the same facts,” and veto a relator’s decision to voluntarily dismiss the action.
Id. 8§3730(b)(1), (c)(3), (c)(4)Given this unique role, we cannot sagtit would
be absurd for Congress to peg stertof the limitatiors period to the kawledge
of a government official even when the United States declines to intervene

The contractors argue that allowiagelator in a noimtervened casto rely
on 8§ 3731(b)(2)'dimitations periodconflicts with the Supreme Court’s decision in
Eisensten. In Eisensteinthe relators in a nemtervened casled a notice of
appeal 54 days after the district court entered a final judgment dismissing their
claims 556 U.S.at 930. Although parties normally have 30 days to file a notice
of appeal, the relatoergued thathey could avail themselves of ti6® day
deadline that applies when the United Stat@sparty to the actionld. at 93031.
The Supreme Courejected this yumentand affirmed the dismissal of the

appeal holdingthat the United Statas not a party to gui tamaction when it
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declines to interveneld. at 937. Bubur decisiortoday in no way reliesn the
United States being a party to the aotervenedcase, andothing inEisenstein
addressed whether the United States-party statusneanghat the limitations
period in 8 3731(b)(2s unavailable to relators in nantervened cases.

We recognize that our decisibmreject the absurdity doctringeat odds
with the publishediecisions ofwo other circuits.See Sandey$46F.3dat 293
(“Congress intended Section 3731(b)(2) to extend the FCA’s defatlearx
period only in cases in which the government is a party, rather than to produce the
bizarre scenario in which the limitations period in a relator’s action depends on the
knowledge of a nonparty to the actijn United States ex rebikkenga v. Regence
Bluecross Blueshield of Utah72 F.3d 702, 726 (10th Cir. 2006) (“Surely,
Congress aald not have intended to base a statute of limitations on the knowledge
of a nonparty.”).

These cases do not persuadeTiseyreflexively applied the general rule
that a limitations periot triggered bythe knowledge of a partyl'hey failed to
consder the unique role that the United States p&yenin a nonintervenedjui
tamcase.In light of this role we cannot say that it would be absurd or “bizarre” to
peg the limitations period to the knowledge of a government official when the
governmentleclines to intervenéWe disagree that Congress, by specifying that

8 3731(b)(2)’s limitations period is triggered by the knowledge of a United States
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official, necessarilyntended that this limitations period be available only in § 3730
civil actions vhere the United States is a party and not irintgrvenedqui tam
actions™® We thus cannot say that the statutory context shows that § 3731(b)(2)’s
limitations period is unavailable to relators in Aatervenedqui tamactions.

2.  Our Interpretation Does Not Render a Portion of § 3731(b)
Superfluous.

The contractorsrelying on a canon of constructiorextargue that to give
meaning to the entirety of®731(b), we must construe 8 3731(b)(2) to exclude

nonintervened case<ertainly, “a statute aht, upon the whole, to be so

191n Sandersthe Fourth Circuit also asserted that allowing a relator in @mervened
case to rely on the limitations period in 8 3731(b)(2) would place an inappropriate burden on the
defendant and government by expanding the litigation into the issue of governmentdgeowle
546 F.3d at 295. The Fourth Circuit was concerned about allowing discovery into government
knowledge when the United States declined to intervene as a fghrtWe agree that allowing a
relator to rely on 8 3731(b)(2)’s limitations period means that the parties gagesm
discovery about government knowledge, but we think the Fourth Circuit’'s concerns about the
burden associated with this discovery were overstated betteuseurtignored that government
knowledge may be relevant to the merits of the relator's FCA claim even iniataorenedjui
tamaction.

To prevail on the merits of her FCA claim, the relator must show, among other, things
that the defendant made a misstatement that was material and that the defendangikho
submitted a false claimSee31 U.S.C. § 3729(a)(1Wniversal Health 136 S. Ctat2003. A
defendant may rely on evidence of government knowledge to negate blotis@klements.
Government knowledge may disprove materiality because “if the Governmera jpayticular
claim in full despite its actual knowledge that certain requirements were vidlaa¢ds very
strong evidence that those requirements are not matedaiversal Health 136 S. Ct. at 2003.
Evidencethat the government knew the relevant facts at the time that the defendant sulsnitted
claim may also show that the defendant understood its conduct to be |Se&Hooper v.
Lockheed Martin Corp.688 F.3d 1037, 1051 (9th Cir. 2012) (“[T]he extent and the nature of
government knowledge may show that the defendant did not ‘knowingly’ submit aléahse c
and so did not have the intent required by the . . . FCA.” (internal quotation marks pmitted
United States ex rel. Becker v. Westinghouse Savannah Riy&06d-.3d 284, 289 (4th Cir.
2002) (“[T]he government’s knowledge of the facts underlying an allegedy fat®rd or
statement can negate the scienter required for an FCA violation.”).
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construed that, if it can be prevented, no clause, sentence, oslvabiioe
superfluous, voidor insignificant.” TRW Inc. v. Andrew$34 U.S. 19, 31 (2001)
(internal quotation marks omitted). But this canon does not apply when a statutory
provision wouldremain operativender the interpretation in question in at least
some situationsSee Black Warrior Riverkeeper, Inc. v. Black Warrior Minerals,
Inc., 734 F.3d 1297, 1304 (11th Cir. 2013).

The contractorassert that if relators have three years from thewdag¢ethe
government learned of the fraud to file suit under 8 3731(b)(2), relatoralweall/s
delay telling the government about the fraud to ine@d¢as damages in the case.
Therefore they saythe limitations period in § 3731(b)(1), which expires six years
after the date when the violation occurred, will never apply, rendéreng
provisionmeaningless. We disagre€&he contractors overlook that other
provisions of the FCA create strong incentives to ensure that relators promptly
report fraud.

A relator who waits to report a fraud risks recovering nothing or having his
relator’s share decreased. The relator’s claimy be barred if another relator
beats him to the courthouse with an FCA claim based on the same facts, 31 U.S.C.
8 3730(b)(5), or if the allegations or transactiarespublicly disclosed either in a
federal hearing where the government was a party @news report, unless the

relator was the original source of the informatioin 8 3730(e)(4). And because
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8§ 3731(b)(2)’s limitatios period begins to run when the relevant government
officials learns about the fraud from any source, a relator who delpgging the
fraud to the government also runs the risk that the government will learn about the
fraud fromanother sourcandthusthat 8 3731(b)(2)’s three year period will expire
before the relator files suiBut evenif there were naisk that thegovernment
could learn of the fraud from another source, a relator still would have an incentive
to report fraud promptly because ttaurtin setting the relator’'s share may
consider whethene “substantially delayed in reporting the fraud or filing the
complaint.” United States ex rel. Shea v. Verizon Commc'ns, 8dd. F. Supp. 2d
78, 89 (D.D.C. 2012).

Looking at the FCA as a whole, we conclude tk&itors who can rely on
the limitations period in § 3731 (b)(@vill still have sufficient incentiveo report
fraud promptly. Because relators will continugegport fraud prompthand under
8§ 3731(b)(2) suit must be filed within three years of the fraud being repthréssl
will be cases in which § 3731(b)(1)’s six ydiamitations periodwill expire later.
We thus reject the contractoe’gument that our reading of the FCA would render
supefluous one of its provisions.

3.  To the Extent that Legislative History is Relevant, It Bolsters Our
Conclusion.

The contractors argue that the legislative history shows that § 3731(b)(2)’s

limitations period isunavailable tarelator when the United States declines to
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intervene. Assuming that the statutory languagter viewingit in light of the
statutory contexand the canons of constructjoemainsambiguous such that a
resort to legislative history is appropriasee United States v. Alaban¥8 F.3d

926, 939 (11th Cir. 2015)ve cannot agree that the relevant Congressional records
undermine our interpretation of § 3731(b)(2).

Congress added thienitations period in § 3731(b)(2) to the FCA in 1986.
False Claims Amendments Act of 1986 (“1986 FCA Amendments”), Pub. L. No.
99-562, 100 Stat. 3153 (19867].helegislative history reveals that one of the broad
purposes of the 1986 FCA Amendments was to “encourage more private
enforcement suits.” S. Rep. N0.-995 at 2324 (1986) This purpose is
consistent with Congress’s historical useoftamrights ofaction to create
incentives for private individuals to help root out fraud against the government.
See United States ex rel. Williams v. NEC C@B1 F.2d 1493, 1497 (11th Cir.
1991). Allowing relatoisto continue to pursue FCA clagmven after the
government declines to interversgeconsistent with thbroadunderlying purpose
of the FCA because it creates the potential for “more fraud [to] be discovered,
more litigation [to] be maintained, and more funds [to] flow back into the
Treasury.” Milam, 961F.2d at 49

The contractors argue that we should not infer Congressional intent to

extend the limitations period for nantervened cases because in the legislative
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history for the 1986 FCA Amendments Congress indicatedjthaamactions

must be brought shortly after the fraud occurred. To support their position, the
contractors point to the following portion of the Senate Committee Report, which
guotes from the reasoning in a Supreme Court decision:

[The FCA] is intended to protect the Treasurgiagt the hungry and

unscrupulous host that encompasses it on every side, and should be

construed accordingly. It was passegbn the theory, based on
experience as old as modern civilization, that one of the least
expensive and most effective means oéventing frauds on the

Treasury is to make the perpetratafsthem liable to actions by

private persons acting, if you please, under the strong stimulus of

personal ill will or the hope of gain. Prosecutions conducted by such

means compare with the ordny methods as the enterprising
privateer does to the slegoing public vessel.
S. Rep. No. 9845, at 11 (quotingylarcus v. Hess317 U.S. 537, 544.5(1943)).

The contractors argue this language shows that Congress allowed relators to
bring qui tamactionsunder the FCA because relators are able to expose fraud
more rapidly than the United States can discover it, from whighinfer that
Congress intended for a shorter limitations period to apply when the United States
was not a party to the casBut nothing in tiis statement addresses the length of
time that a relator should have to bringua tamaction or whether the limitations
period should depend on the government’s decision to intervene. And so we fail to

see how this legislative history supports the contractors’ position that a shorter

limitations period should apply when the government declines to intervene.
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All told, there is ittle legislative historyior § 3731(b)(2). And théew
referenceshere aralo not directly address the question beforeTuse contractors
point to a floor statement from Sena@inarlesGrassley and testimorigom
Assistant Attorney General Richard K. Willardfore a House subcommitteBut
neither piece of legislative history is particularly helpful.

Senator Grassley said in a floor statement that Congress borrowed the
language in 8 3731(b)(2) fro#8 U.S.C. 416, which setforth the limitatiors
periodthat generally applies to othactionsbrought by the United StateSee
132Cong. Rec. 20,536 (1986) (statement of Sen. GrassEsy)ator Grassley’s
statement reflects that Congress borrowed the language rifattsial to the right
of action are known or reasonably should have been known by the official of the
United States charged with responsibility to act” from 28 U.S.C. § 28&6.
28U.S.C. § 2416(c); 31 U.S.C. § 3731 (b)(But wedisagree with thenference
the contractors draw from thigct that Congress intended to make the statute of
limitations in 83731(b) available only when the United States was a party.

To understan@8 U.S.C 8§ 2416, we must also look to 8§ 2415. Section 2415
establishes variousnitations periods for certain categories of claims “hrght by
the United States or an officer or agency thereof,” such as contract or tort claims.
28 U.S.C. 8415(a), (b). Section 2416lIs thelimitations period for the United

States to bring such claims wh#acts material to the right of action are not
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known and reasonably could rm@ known by an official of the United States
charged withtheresponsibility to act in the circumstancesd. § 2416(c). The
duplicate language in 8§ 2416not what specifies thatlimitations period in
8 2415 applies onlwhen the United Statesaparty. Instead§ 2415 itself
dictates that the United States must be a party for its limitations period to apply.
Sedd. § 2415(a), (b) (stating limitations periagpliesonly to claims “brought by
the United States or an officer or agency théjeofhere is no similar language in
any FCA provision expressly restricting831(b)(2)’s limitations period to
actions where the United States is a party. So we cannot say that by borrowing the
description of the trigger fdahe limitations period from 8416 Congress evinced
an intent that the United States must Ipadyfor the limitatiors period in
§ 3731(b)(2) to apply.

Turning to thecommitteetestimony from Assistant Attorney General
Willard, he explainedhatthepurpose o8 3731(b)(2)’s limitaions period was to
give “us a little more flexibility in bringing some cases that otherwise would be
barred.*™* The contractors construe Willard’s testimony to mean that § 3731(b)(2)
was intended to give the governmesiut not relators-more flexibility to bring

FCA claims. Certainly Willard testified tha® 3731(b)(2) would extend the time

1 False Claims Act Amendments: Hearings Before the Subcomm. on Admin. Law &
Governmental Relations of the Comm. on the Judiciary, @9 Cong. 159 (1986)tedement
of Richard K. Willard, Assistant Att’'y Gen.).
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period forthe Attorng Generato sue under the FCA. But Willaadferednothing
about the intended effect of § 3731(b)(2)qum tamactions or, more specifically
whether §83731(b)(2) was intended to applydai tamactions when the

government declined to intervene. Willard’s testimony does not advance the ball
for the contractorsSeealsoRegan v. Wald468 U.S. 222, 237 (1984) (discussing
limited usefulness of testimony of witnesses to ascertain meaning of statutory
language given the risk that relying on such collegtiwould open the door to the
inadvertent, or perhaps even planned, undermining of the language actually voted
on by Congress and signed into law by the PresideB&rausehe legislative

history does not squarely address whether Congress intendeét¢o m

§ 3731(b)(2)’s limitations period available to relators in-maiervened casese
cannot agree with the contractors that the legislative history undermines our
interpretation.

To wrap upwe conclude that Congress intended for § 3731(b)(2)’s
limitations period to be available to relators even when the United States declines
to intervene.The statutory text reflects that this limitations period appliegato “
civil action under section 3730,” and nothing i881(b)(2)makes thdimitations
period unavailablein qui tamactions under 8 3730 simply becatise United
Stategdecides noto intervene. The contractors argue that because 8§ 3731(b)(2)’s

limitations period is triggered by government knowledge, Congress must have
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intended for it to apply only when the United States is a party to avoid absurd
results. But in the unique context of a Aintervenedqui tamaction we cannot
say that it is absurd to apply a limitations period triggered by government
knowledge And even if the contractors aterrect that we may consider
legislative history, the legislativ@storyprovides no convincing support ftreir
position

B. The Statute of Limitationsin § 3731(b)(2) Depends on the
Government’'s Knowledge, Not the Relatos Knowledge.

Having concluded that the statute of limitations in § 3731(b)(2) is available
to a relatonin anorrintervenedcase we must now addresghetherthatlimitations
period is triggered by the knowledge of a government officiaf tne relator.We
hold thatit is the knowledge of a government official, not the relatat triggers
the limitatiors period.

Section 3731(b)(2s clear that the time period begins to run wtibe
official of the United States charged with responsibility to act in the
circumgances” knew oreasonablyghould have known the raial facts about the
fraud. 31U.S.C. § 3731(b)(2)Nothing in the statutoriext or broadecontext
suggestshat the limitatios period is triggered by the relator’'s knowledd@given
that the language is plaiwge cannotrewrite the statute teaythat the limitatios
period is triggered when thelator knew or should have known about the facts

material to the fraud.

31



Case: 16-12836 Date Filed: 04/11/2018 Page: 32 of 33

The Ninth Circuitnonethelesadopted such an approacioncluding thathe
statute of limitations is triggered by the relator’'s knowled§ee United States ex
rel. Hyatt v. Nortihhop Corp, 91 F.3d 1211, 12Z1(9th Cir. 1996).The Ninth
Circuit created a new legal fiction that because the relator “sue[d] on behalf of the
governnent,” the relator became a government agentthagovernment official
charged with responsibility to ackd. at 1217 n.8.Again,we find nothing in the
textof § 3731(b)(2) or the statutory contdwtsupport this legal fiction. Because
the textunambiguouslydentifies a particular official of the United States as the
relevant person whose knowledge causes the limitghienod to begin to run, we
mustreject the Ninth Circuit’s interpretation as inconsistent Wit text

Applying our conalisionsthat § 3731(b)(2) applies in nentervened cases
and is triggered by the knowledgeabfjovernment official, not of thelator,we
hold that it is not apparent from the face of Hunt’'s complaint that his FCA claim is
untimely. Hunt alleged that the relevant government official learned the material
facts on November 30, 2010 when he disclosed the fraudulent scheme to FBI
agents, antiefiled suit within three years of this disclosdfeThe district court

thereforeerred in dismissing his complaioh statute of limitations grounds.

12To be clear, if facts developed irsdovery show that the relevant government official
knew or should have known the material facts about the fraud at an earlier date cldimss
could still be barred by the statute of limitations. We hold only that at the motion tigglism
stage it wagrror to dismiss the complaint on statute of limitations grounds.
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V. CONCLUSION
For the reasons set forth above, we reverse the district court’s order
dismissing Hunt'$=CA claimas time barrednd remand the case for further
proceedings consistent with this opinion.

REVERSED AND REMANDED .
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