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[PUBLISH]

IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 16-13003

D.C. Docket No7:13-cv-02063TMP

STEPHANIE HICKS

Plaintiff-Appellee

Versus

CITY OF TUSCALOOSA, ALABAMA,

DefendantAppellant

Appeal from the United States District Court
for the Northern District of Alabama

(September 7, 20}7

Before WILSON and NEWSOMCircuit Judges, an&/OOD,” District Judge.

WILSON, Circuit Judge

"Honorable Lisa Wood, United States District Judgethe Southern District of Georgia, sitting
by designation.
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Stephanie Hicks brought this action mgathe Tscaloosa Police
Departmentinder the Pregnancy Discrimination Act (PDA) and the Family and
Medical Leave Act (FMLA) after her reassignment andstauctive discharge.

Hicks prevailed aa jury trial, and the Citpmow appeals the denial of its motion for
judgment as a matter of law, its motion for a new trial, and the allegedly erroneous
jury instructions. After a careful review of the record and the parties briefs, and
with the benefit of oral argument, fiad no reversible error on any issue; we
affirm.

l. Background

Hicks worked for the Tuscaloosa Police Department, first as a patrol officer
and then as an investigator on the narcotics task force. She was working on the
narcotics task force when she became pregnant in January 2012.s Eligkain at
the time, Jeff Synder, allowed her to work onnphaceutical fraud cases so she
couldavoid working nights and weekendsieutenant TeenRichardson, Hicks
supervisor, admittethatit bothered her that Captain Sym@lowed Hicks to
avoid “on call” duty. Despite Richardson telling Hicksore than once that she
should takeonly sixweeks of FMLA leave, Hicks took twelweeeks of FMLA
leave from Augus2012to November 2012. Meanwhile, Captain Synder was

caught embzezling and was replaced with Capt&ifayneRobertson.
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Prior to her FMLA leave, Hicks received a performance review frem
supervisoRichardson that said Hickexceeded expectationsBut on Hicks’s
first day back from leave, she was written ghewasalsotold she shold start
working withfive to severconfidential informants. Hicks overheard Richardson
talking to Captain Robertson saying “that b**** "and claiming she would find a
way to write Hicks up and get heut of here.And another oficer overheard
Richardson talking loudly about Hicks saying “that stupid c*** thinks she gets 12
weeks. | know for a fact she only gets six.”

The City arguedhat Hicks only met with one informant and neverreve
spoke to the others. Tl@ty alsoclaimedthatHicks did not want to work nights,
declined to meet with an informant after hours because she had to pick up her child
from daycare, and chose not to attersiuiggbust on a Saturday. Captain
Robertson said he met with Hicks to determine why she was not working with the
informants and helped her get started by arranging aaloey with another agent
and his informant. When Hicks did not follow up from the +adieng, Captain
Robertson requested that ChgteveAnderson reassign Hicks from tharcotics
task forceo the patrol division. Hicks counterdldat she worked several of the
informants, and she was not introduced to the rest by their current agent. Hicks

was also warned by another agent that Richardson had it out for her.

! Richardson admitted to calling Hicks a “b****.”
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Following Captain Robertson’s recommendati@mief Anderson ntewith
Hicks in December, only eigliays after she returned from FMLA leav€hief
Anderson testifiedhat Hicks preferred Syndéner old Captain) and was not
willing to comply with her new bos€aptain RobertsonChief Anderson
reassigned Hicks to the patrol divisio@hief Anderson testified that he
transferred Hicks solely based on Captain Robertson’s recommendatithratrel
always followed Captain Robertson’s recommendati@egptain Rbertson
testified that when he made his recommendatid@hief Anderson, helid not
want it to look like Hickswvas transferred because of her pregnancgmikat she
had only been back eigalys. As a result of the reassignment, Hicks lost her
vehicleand weekends off, and she was going to receive a pay cut and different job
duties. Additionally, officers in the narcotics task force are not required to wear
ballistic vests all day, whereas patrol officers are.
After the reassignment, Richardson weratletter outlining t reasons for
the demotion. The letteritiques Hicks because when officers went to Higks’
home to pick up her vehicle Hicks did not come to the door.théeetteralso
admitsthatHicks’s husband came to the door and said Hicks was breastfeeding.
Before she started back in the patrol division, Hicks took time off when a
physician diagnosed her with postpartum depression. Richardson admitted that she

asked Hicks if she was suffering from postpartum because “something was
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different about [her] .. [she] was a new mom and. new momgo through
depressed statesDuring thisleavefor postpartum depressipHicks's doctor
wrote a letter to Chief Anderson recommending that she be considered for
alternative duties becausesthallistic vest she was now required to wear on patrol
dutywas restrictive and could cause breast infections that lead to an inability to
breastfeed But Chief Anderson did not believe that Hicks had any limitations
because other breastfeeding offideasl worn ballistic vests without any problems.
When she returned from leave, Chief Anderson met with Higks In
accordance ith her doctor’s suggestion, Hicksquestd a desk job where she
would notbe required to wear a vest and assurances that she would be allowed to
take breaks to breastfeeBut becaus€hief Andersordid not consider
breastfeeding a condition thaarranted alternative dutyehieplied that Hicks
only options for accommodations weflg not wearing a vesir (2) wearinga vest
thatcoud be*“specially fitted for her. Healso told hethatshe would be assigned
to a beat that allowed her access to lactation roomghatshe could get priority
to take two breastfeeding breaks per sh#ftit to Hicks,not wearing a vest was no
accommodation at all because it was so dangerous. Furthermore, the larger or
“specially fitted vests were also ineffective because they left gaping, dangerous

holes. Hicks resigned that day.
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Hicksthenfiled this suit against the City of Tuscaloosa, and a jury
considered four claims: (1) pregnancy discrimination, (2) constructive discharge,
(3) FMLA interference, and (4) FMLA retaliation. The jury returnedhvaverdict
for the City on the FMLA interference claim, but irvéa of Hicks onall of the
other claims. The jury found that the reassignment was discriminatory, in violation
of the PDA, and retaliatory, in violation tfe FMLA. The jury also found that the
City’s failure to accommodate Hicksbreastfeeding requestonstituted
discriminatory constructive discharge violation of the PDA. Theury awarded
Hicks $374,000. The magistrate judge reduced the award to $161,319.92 plus
costs and attorneys’ fees.

Il.  Standard of Review

We review"a district court’s deniadf a motion for judgment as a matter of
law de novd;, reviewing all evidence “in a light most favorable to the nonmoving
party.” Williams v. Dresser Indus., Indd20 F.3dL163, 1167 (11th Cir. 1997).
And we review a district court’s ruling on a motion for new trial for abuse of
discretion. United States v. Swed55 F.3d 1364, 1367 (11th Cir. 2009)
(percuriam)

lll.  Reassignment
Hicks argued that her reassignmfn the narcotics task force tioe

patroldivision was both aliscriminatoryviolation ofthe PDA and retaliation in
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violation of the FMLA. The City argues that Hicks did not prove that each of the
reasons profied by the City for her reassignmevetre false and that
discrimination was the real reasofihe City maintains thdtlicks was reasgned

for her poor job performanceTlhe jury found, and we agree, that there was
sufficient evidence of discrimination.

The PDA amended Title VII tmcludediscrimination “on the basis of
pregnancy, childbirth, or related medical conditions.” 42 ©.§2000e(k). After
a jury trial, our job is to decide the ultimateegtion,which is“whether the
evidence, when viewed as a wholelds the reasonable inference that the
employer engagea the alleged discrimination.. . Put another waythe issue is
whether there isa’ convincing mosaic of circumstantial evidence that would allow
a jury to infer intentional discriminatiori. See Holland v. Ge&77 F.3d 1047,
1056-57 (11th Cir. 2012jinternal citatiorand quotation marksmitted);

Carmichael v. Birmingham Saw Worka38 F.2d 1126, 1129 (1Cir. 1984).

To prove her claim under the FMLA, Hicks must show that: “(1)[s]he
availed [her]self of grotected right under the FMLA2) [s]he sufferecn adverse
employment decisiorgnd (3) therés a causal connection between the protected
activity and the adverse employment decisioWascura v. City of S. Miami

257F.3d 1238, 1248 (11th Cir. 200@nternal quotation marks omitted)
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The evidence taken in the light most favorable to Hicks proadgde
evidence that Hicks wdasothdiscriminated against on the basis of peygnancy
and that she was retaliated against for taking her FMLA leave. Mutieldeard
conversationsising gefamatory languagelusthe temporal proximity of only eight
days from when she returned to when she was reassigned support the inference that
there was intentional discrimination.

Additionally, the City's focus on comparator evidence is misplaced.
Title VIl does not require employees to show comparator evidantes stage of
the proceedingst only requires evidence that there was discriminati®oth
partiesstructure their briefs under tihécDonnell Douglaéframework butin
doing so, both partidsiled to take into account the change in role of that
framework at this stage in the proceedings. WhileMbBonnell Douglas
framework still has some application after a jury verdict, that role is a diminished
one See Hollandr. Geg 677 F.3d 1047, 1056 (11th Cir. 2012) (“At this stage
the proceedings, i.e., after a jury returned a verdiog] plaintiff's burden of
rebutting tle employer’s proffered reasons merges with the plaistiffimate
burden of persuading thenfier of facthat she has been the victohintentional
discrimination.” (internal quotation marks omitted)At this stage, our job isnly

to decide if there was enough evidence for the jury to infer discrimingfiead.

2 McDonnell Douglas Corp. v. GregAll U.S. 792, 802—03, 93 S. Ct. 1817, 1824 (1973).
8
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We find that there was enough convincing evidence that would allow a jury to
infer intentional discrimination; we affirm.
IVV.  Constructive Discharge

Hicks argued that Chief Anderson’s proffered optieqstrolling without a
vest or patrolling wth an ineffective larger vestmade work conditions so
intolerable that any reasonable person would have been compelled to fidsgn.
City argued thaHicks failed to show that Chief Anderson harbored any
discriminatory animus towards Hicks that hedeliberately made her wking
conditions intolerable.The City points to the fact that Chief Anderson offered to
accommodate Hicky assigning her to a safe beat with access to lactation rooms,
priority in receiving breaks, and a tailored veldbwever, thgury found that the
conditions offered by Chief Anderson were so intolerable that a reasonable person
would be forced to resign.

Constructive dischargdaims are appropriate when “an employer
discriminates against an employee to the point such that his working conditions
become santolerable that a reasonable person in the employee’s position would
have felt compelled to resignGreen v. Brennarb78 US.  , 136 Ct.

1769, 17762016). “When the employee resigns in the face of such
circumstances, Title VII treats that resignation as tantamount to an actual

discharge.”ld. at 1776-77.
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“[E] mployment discrimination, including dismination on the basis of
sex” is prohibited by Title Vllof the Civil Rights Act.California Fed. Sav. &
Loan Assh v. Guerra479 U.S. 272, 27497, 107 SCt. 683 687(1987). In
response to a Supreme Court holdimgt discrimination on the basis of pregnancy
is not sex discriminatiohCongress amended Title VII to include the Pregnancy
Discrimination Act (PDA. The PDAamended Title VII to add thaiscrimination
“because of sex” ordh the basis of sexificludes discrimination “on the basis of
pregnancy, childbirth, or related dieal conditions.” 42 U.S.C. 8000e(k). The
iIssuehereis whether breastfeeding a “related medical conditifn” The Fifth
Circuit Court of Appealdas held that lactatias arelated medical contion to
pregnancy and thus terminations based on a woman’s need to breastfeed violate the
PDA. See E.E.O.C. v. Houston Funding II, Ltfll7 F.3d 425, 428 (5th Cir.
2013} (“Lactation is the physiological process of secreting milk from mammary
glands and is directly caused by hormonal changes associated with pregrhncy a
childbirth.”). When a woman was fired after telling her employer that she was
lactating and asking whether she would be permitted to use a back room to pump

milk, the Fifth Circuit looked atlictionary definitions of “medical condition” and

% See General Electric Co. v. GilbeA29 U.S. 125, 136-38, 97 Gt. 401, 40809 (1976).

* Butcf. Wallace v. Pyro Min. Cp951 F.2d 351, 351 (6th Cir. 1991) (per curiam) (holding in an
unpublished opinion that because the plaintiff had not establishetbteastfeeding her child

was a medical necessity” the court would not decide if the PDA was applicable);

Barrash v. Bowen846 F.2d 927, 931 (4th Cir. 198®ker curiam)(stating in dicta that “[u]nder

the [PDA], pregnancy and related conditions mudtéated as illnesses only when
incapacitating”).
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found that it includeany physiological condition, which encompasses lactation.
See idat 428-29. We agree with the Rt Circuit’s deermination that lactation is
a related medical conditicand theréore covered under the PDA.

A plainreading of the PDAupportghe finding that the breastfeeding
likewiseis covered under the PDA.The explicit language of the PDA says that it
coversdiscrimination “becausef’ or “on the basis of sex” and fgot limited to
[discrimination]because of or on the basis of pregnancy, childbirth, or related
medical conditions.”42 U.S.C. 82000e(k)(emphasis added)lhefrequently used

statutory interpretation can@usdem generistates thatwhen a drafter has

> While the Qty disputes that lactation counts as a medical condition under the PDA, this is not
a novel conclusion. As one court noted, “the trend plogtston Funding. . . has been to follow
the Fifth Circuit’s reasongnand hold that lactation is a ‘condition related to pregndnmyder

the PDA” Mayer v. Prof| Ambulance, LLQ11 F. Supp. 3d 408, 417 (D.R.l. 201€¢, e.g
Allen-Brown v. D.C, 174 F. Supp. 3d 463, 478 (D.D.C. 2016) (“Although the D.C. Circuit has
yet to address this question, the Court finds the Fifth Circuit's analydteusfon Fundinp
persuasive.”)EEOC v. Vamco Sheet Metals, 12014 WL 2619812, at *6 (S.D.N.Y. June 5,
2014) (findingthat allegations that the plaintiff “was harassed for taking lactation breaks and
eventually terminated.. may [enable herfo state a claim for disparate treatment under

Title VII”); Matrtin v. Canon Bus. Sols., In2013 WL 4838913t *8 n.4(D. Colo. Sept. 10,
2013) (“[T]he Court agrees with a recent decision of the Fifth Circuit in whichdtthat
‘discriminating against a woman who is lactating or expressing breast milk gidide VIl and
the PDA.™).

® The Fifth Circuit held that discriminating against a woman because she is “lactating o
expressing milk” is a violation of the PDAdouston Funding717 F.3d at 430. Any argument
that lactation and breastfeeding should be treated differently is mispl&aeH.a distinction
betwe@ such intertwined acts would be unworkable for courts. Furthermotwes fHEt that
breastfeeding, unlike lactation, is a choice . . . does not change its gped#ic nature.” Diana
KasdanReclaiming Title VII and the PDA: Prohibiting Workplace Discrimination Against
Breastfeeding Womeid6 N.Y.U. L. Rev. 309, 339 (2001).régnancy is also a “choice,” but
Congress has made it clear that scdminate against women for choosing to become pregnant
is indisputably a violation of the PDANt’l Union, United Auto., Aerospace & Agr. Implement
Workers of Am., UAW v. Johnson Controls,, 1489 U.S. 187, 206, 111 S. Ct. 1196, 1207
(1991) (Congress made clear that the decision to become pregnant or to work whileitieng
pregnant or capable of becoming pregnant was reserved for each individual woman fior make
herself.”).

11
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tacked on a catchall phrds®e “an emumeration of specifics,” additional
inclusions would be appropriate if they are sufficiently similaeeAntonin Scalia
& Bryan A. Garner,Reading Law: The Interpretation of Legal Tek®9 (2012.
Given that Congress included pregnancy and childammthexplicitly used the
words “not limited to,’it is a commorsense conclusion that breastfeedmg i
sufficiently similar gendespecific condition covered by theoadcatchall phrase
included in thePDA. Breastfeeding is a gendgrecific condition because it
“clearly imposes upon women a burden that male employees neethdetd,
could not—suffer.” Houston Funding717 F.3d at 428.

Furthermorereading the language tife PDA to covebreastfeedings
consistent with the purpose of the PDA. The PDA was meant to clarify that the
protections of Title VIl “extend][ ] to the whole range of matters conng the
childbearing processand“to include the[Jphysiological occurrences pecultar
women.” Indeed the Supreme Court has recognized thdiethire thrust behind
the PDA wa “to guarantee women the basic right to participate fully and equally
in the workforce, without denyintpem the fundamental right tollfparticipation
in family life.” Guerra 479 U.Sat289, 107 SCt. at693-94 (internal quotation
marks omitted)see also Int’l Union, United Auto., Aerospace & Agr. Implement

Workers of Am., UAW v. Johnson Controls,,|489 U.S. 187204,

"H.R. Rep. No. 95-948, at 5 (1978); S. Rep. No. 95-331, at 4 (1977).
12
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111S.Ct.1196,1206 (1991)The PDA provides that “women as capable of doing
their jobs as their male counterparts may not be forced to choose between having a
child and having a jab). We have little trouble concluding that Congress

intended the PDA to includehysiologicalconditions pospregnancy. The PDA

would be rendered a nullity if women were protected during a pregnancy but then
could be readily terminated for breastfeediranimportant pregnancyelated
“physiological proces$ See Houstofrunding 717 F.3dat 428?

Our conclusion is not meant to displace the abundance of case law ruling
that employers do not have to provejeecialaccommodations to breastfeeding
workers. The Fifth Circuiandmany district courts have held that employers are
nat required to provide special accommodations for bifegsting employeesSee
Houston Funding717 F.3cdat 430 (Jones, J., concurring) (“The panel opinion does
not cast doubt on the hofdjs of those cases rejecting claims [of women who
wanted to use a breast pump at work]” and, thigt the plaintiff] intended to
request special facilities or down time during work to pump or ‘express’ breast

milk, she would not have a chaiunder Title VII or the PDA.”).

® The American medical community overwhelmiyngecommends breastfeedingee, e.g.Am.
Acad. of Peditics, Policy Statement: Breastfeeding and the Use of Human Mk Pediatrics
€827 (2016), http://pediatrics.aappublications.org/content/pediatrics/early/2 @P2f@2¥s.2011-
3552.full.pdf.

® Indeed we find a narrow reading of the PDA to limit preggatiscrimination claims to those
that are based on actions that occurred during the pregnancy deeply problematreouldhis
provide employers with a liability loophole because they ceugply “wait until after the
employee gives birth and then termmatr some time later.Jacobson v. Regent Assisted
Living, Inc, No. CV-98-564ST,1999 WL 373790, at *10 (D. Or. Apr. 9, 1999).

13
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The line between discrimination andconmodationis a fine one.Taking
adverse actions based woman’sbreastfeedings prohibited by the PDAut
employersare not required to give special accommodations to breastfeedin
mothers. Hicks casepresent a scenario thappears to straddtbat line. While
the City may not have been required to provide Hicks sp#tial
accommodations for breastfeeditigg jury found that the City’s action in refusing
an accommodatioafforded to other employeesmpelled Hicks to resign. In the
eyes ofa jury, this constituted a constructive discharge, which is effectively an
adverse actionSee Greenl36 S.Ct.at1777(holding that under Title VII,
constructive discharge is “tantamount” to actual dischargérasing Hicks
claimas merely a requéfor speciahccommodatioms misleading. Hicks was not
asking for aspecialaccommodatiojor more than equal treatmenrshe was
asking to be treated the same athér persons not so affected but similar in their
ability or inability to worK as required by the PDA42 U.S.C. 82000e(k). Hicks
showed that othegmployees with temporary injuri@gere given “alternative
duty,” andshe merely requested to be granted the same alternative duty.

Recently,n Young vUnited Parcel Service, Inahe Supreme Court sash
employeecan show discrimination if she@amember of a protected class,
requested an accommodatiandheremployer denied the accommodation but

granted the accommodationdthers similarly situatedSee575 US. |, |

14
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135 S.Ct. at 1338, 1354 (2015)Youngallowedfor a Title VII claim whenan
employer faiedto accommodata pregnant womabut accommodatE‘other
persons not so affected but similar in their ability or inability to wotkee

42 U.S.C. 82000e(k) While the plaintiff inYoungwas notseeking a
breastfeeding accommodation, but rather a pregnacmymmodation when she
could notlift weight, the Supreme Court’s logic applies equallyhis case, given
that breastfeeding a similar gendespecific condition covered by the PDA.

The jury found that a reasonable person in Hegssition would have felt
compelled to resign. We see no reason to overrule theljuthis case,itedenial
of accommodations for a breastfeeding employekated the DA when it
amounted to a constructive discharge

V.  Other Arguments

The City also argues the Hicks failed to mitigate her damages and the district
court erroneously instructed the jury. We find both arguments unavailing.

The City claims that Hicks failed to mitigate her damages when she failed to
seek another fullime job. “While the injured victim has a duty to mitigate
damages by being reasonably diligent in seeking substantially equivalent
employment, the burden of proving lackdiigence is on theraployer’ EEOC
v. Massey Yardley Chrysler Plymouth, |rid7 F.3d 1244, 12552 (11th Cir.

1997) Hicks did workmultiple other jobgas a fitness instructor, cleaning houses,

15
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andtaking photographs for friendsgndthecity failed to meet itburden 6 show
suitable work was available ahticks failed to seek the work.

The City also argues that the district court erroneously instructed the jury
when itdenied the City’s requests to include the word “each,” and instead used the
phrase “you may consider whether you believe the reasdime City argues that
Hicks should have been required to rebut each of the City’s proffered reasons for
Hicks’ reassignmentWe review a district court’s refusal to give a particular jury
instruction for abuse of discretiotunited States v. Eckhardt66 F.3d 938, 947
(11th Cir. 2006). Refusal to give a requested instruction is reversible error when
the instruction: (1) was eorrect statement of the law; (2) was not substantially
covered by the instruction the court actually gave; and (3) dealt with some aspect
of the trial so important that the court’s failure to instfisgriously impaired the
defendant’s ability to presehis defensé. See United States v. Doh&®8 F.3d
989, 993 (11th Cir. 200 per curiam) (internal quotation marks omittedhe
requested phrase “each reason” was substantially covered by the district court’s use
of the phraséthe reasons$ All of the City’s other arguments regarding jury
instructions fail because they did not “seriously impdire [Citys] ability to

present [itspdefense.”See id.

16
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VI.  Conclusion

A jury decided that Stephanie Hicks suffered discrimination in violation of
the PDA,and retaliation, in violation of FMLAwhen she was reassigned only
eightdays after returning from FMLA leave following childbirtfihe jury also
found that the City’s failure to accommodate Hiskstcommodatiomequests,
when it alloned accommodati@to others similarly situate@¢pnstituted
discriminatory constructive discharge violation of the PDA. We find that a
plain reading of the PDA&overs discrimination against breastfeeding mothers.
This holding is consistent with tipairposeof PDA and will helpguarantee women
the right to be free from discrimination in the workplace based on gepdeific
physiological occurrences

AFFIRMED.

17



