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ROBRENO, District Judge:

Terry and Sandra Shockley, a husband and wife duo, formerigd a
television and radio company called Shockley CommunicationsoGarpn
(“SCC”). In conjunction with their retirement, the Shockleys sold 866
reportectheir gains from this sale on timely federal income tax returns for calendar
year 2001. In September 2007, the Commissioner of the Internal Revenue Service
(“IRS") assessed additional tax liabilities against SCC for its tax yeangehhy
31, 2001, and subsequently asserted transferee liability under I.R.C. 8 6901 against
each of eight of thaatgest selling shareholders, including Veand Sandra
Shockley

The Tax Court upheld the Commissioner’s transferee liability assessment.
The Shockleys, along with another former SCC shareholder, Shockley Holdings,
L.P.(collectively, “Petitioners”) now appeal this ruling, arguing that the Tax
Court erred in assessing tax liabilities against them as transferees under both
federal and state laws:or the reasons that follow, we will affirm the decisions of
the Tax Court.

l.

Thefacts giving rise tahis appeal-some of which are stipulated, and none

of which are disputed-arelengthy and complex. Drawing largely on the Tax

Court’s reciaitionin the opinion belowwe organize tis tortuous series of
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transactions into thiellowing broad categorieshedecision to sell, negotiations,
structuring the transaction, the agreements, closing and results, and the tax
consequences of all the foregoing.

A.
Decision to Sell

After purchasing a radio station in Madison, Wisconisirearly 1985 Terry
and Sandr&hockleyincorporatedSCC a closely held corporatioander the laws
of Wisconsin. Between 1985 and 2000, SCC grew to own five television stations,
a radio station, and a video production company in Wisconsin, as well as a
television station and severaldio stations in Minnesoteé5CC brought in
additional investors during this time to fund its significant business expansion.
SCCeventually came to bawned by 2%eparatshareholders, including
Petitioners, severaither individuals, a number of investment funds, and the State
of Wisconsin Investment Board (collectiveN\§CC shareholdels Terryand
Sandra, wh@ach separatelywned 10.18879% of SCC’s common stasdrved as
memberf the SCC Board of Directors (“SCC Board™erryalsoserved as
SCC'’s president and treasurandSandra served as SCC'’s vice president and
secretary.Shockley Holdings..P—an entityowned by the Shockleyasgeneral
partners, and their adult children, as limited partreraned 3.52508% of SCC'’s

common sick.
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The Shockley®egan considering their retirement optiamd999 On
January 21, 2000, thenet with Stephen A. Schmi@tSchmidt”), a managing
director and tax partner of a professional audit, tax, and consulting services firm
calledRSM McGladreync. (“RSM”). During ths meeting and through later
communications, the Shockleys, other members of the 2@, and RSM
discussedhe followingsix potential alternative futures for SCCt) a sale of
assets by SCC followed by its liquidation; (2) a sale of SCC stock; (B)etax
reorganizations undéR.C. 8368; (4) a “spiroff” of the SCC'’s radio assets under
I.R.C. 8355, followed by a sale of SCC stock; (5) redemption of SCC stock from
the SCC shareholderand (6) a sale of SCC stocking anemployee ownership
plan. Schmidtalsointroduced the Shockleys to Integrated Capital Associates
(“ICA”), a firm that facilitated stock sales of companies.

In Februay 2000, the Shockleys met withedia broker Kalil & Co., Inc.
(“Kalil”) to furtherdiscuss potentialternatives fothe future ofSCC On April 5,
2000, Terry signed an agreemanthorizingKalil “to act as exclusive broker in
the sale of all of [SCC’s] assétsAppellee’sCorrectedSuppl. App. Tab 5 (Ex. 23
J). After this exclusi\e brokerage agreement was in place, Kalil begakiag
potential buyers for SCCAround the same time, in April 2000, the Shockleys met

with Eric Sullivan, a principal of ICA, to learn more about his company’s services.
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Over the next several months, the Shockleys continued to seek and receive
advice from RSM and communicaegularly with Kalil regarding efforts to sell
SCC. RSM preserddthe Shockleys with analyses that compared the projected
impacs on both buyers and sellesfa stock saleersus an asset sale. One such
analysis, which assumed a value of $190 million for SCC’s radio and television
assets, showed net afte liquidation proceeds to SCC shareholders of $94
million for a hypothetical stock salbut only $75 million for the correlatin
proceeds of a hypothetical asset s#lfter reviewingthis analysisand out of
concern that a piecemeal sale of SCC’s assets over time might negatively impact
employee retention and decrease productitity SCC Boarahitially decided to
pursue a stock sale.

This decision notwithstanding, Terry subsequently discovitigdhe
general preference of buyers in the broadegshdustry was an asset sale.
Further, although Kalil was able to find potential buyers interested in SCC’s assets,
the Shockley$earnedt was unlikely that a broadcasting business would be
interested in buying the stock of a company, like SCC, that had both itlevis
stations and radio statiori®jyerswho were interesteth smallsizedmarket radio
stations generallwere not interested in mediusizedmarket television stations,

and vice versa.
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B.
Negotiations

In May 2000, a purchase offer for SCC'’s television assets was maate by
lllinois-based media company named Quincy Newspapers, Inc. (“QNI”).
Structured as an asset s&#\I’s offer tendered a purchase price of $160 million
for SCC'’s television stations and production company. These demgrised
approximately 95% of SCC'’s total radio and television as$étsagreement was
reached immediaty, but negotiations continued throughout the summer of 2000.

Meanwhile, n a letter dated June 7, 2000, Kalil made Terry aware of two
separateompanies—Fortrend International, LLC (“Fortrend”), and Diversified
Group (“Diversified"y—thathadeachexpressed willingneds buy the stock of
SCC and then sell its assets to tkpatty buyers As Kalil explained in the letter,
this “buy stock/sell assets” transaction wqoulath either Fortrend or Diversified,
proceed as follows:

It looks like they negotiate a fee of somewhere betweé¥o ®n the

gain. You would sell them the stock and they would sell the assets to

a buyer. Both applications would be filed with tlieederal

Communications Commission (“FCC"¢pncurrently and they would

“‘own” [SCC] for about one hour They feel confident that their tax

attorneys can explain this in such detail as to give both buyer and

seller total comfort.
Appellee’sCorrectedSuppl App. Tab 7 (Ex. 27J).
In late Augus2000, Schmidarranged a coference call for the Shockleys

and several others to speak with David Kelley, who woetd@A. The agenda
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for thecall included an overview of ICA, the possible use of a “Midco” transaction
for the stock sale of SCCand a discussioas towhy ICA shoud be selected over
Fortrend or Diversified. During thconference, the Shocklegsd other attendees
were informed of aisk that the IRS might recharacterize the transaction as an
asset salelCA, however, represented that none of the similarly stredt
transactions it had facilitated over anyiéar period had been successfully
chdlenged or unwound.

In September 2000, QNI indicated that it was willing to consider structuring
thetransaction as a purchaseSECs stock instead afissetsand itasked Kalil to
provide SCC'’s asking price for the stodk. responseTerry drafted a letter to
QNI that (1) showed SCC'’s projected purchase prices for a stock sale and,
alternatively, for an asset sa() indicated thaBCCcould proceed with a
transactio structured either way3) provided an analysis comparing an asset
purchase with a stock purchasad (4) explained that the cash savings to SCC of a
stock sale, rather than an asset sale, would be $11 miieeAppellee’s

CorrectedSuppl. App. Tab 58 (Ex. 349). He notedin this letterthat SCC had a

! “Midco,” which stands for “middle company,” generally refers to a trarmaati which

“the seller engages in a stock sale (thus avoithiadriggering of built-in gainmi appreciated
assets) while the buyer engages in an asset purchase (thus allowing a garrcbdmsesis in the
assets), through use of an intediaey company.”The Growing Threat of Transferee Liability
in Midco Deals Law360, July 5, 201&vailable athttps://www.law360.com/articles/813956/
the-growingthreatof-transferediability -in-midco-deals
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“Midco’ company arrangement standing by to proctedee id.QNI did not
agree to the terms presented in that letter and never agreed to buy the stock of
SCC butit remained inteested in the television assetsnethelessKalil therefore
continued to negotiate with QNI, on behalf of an ICA affiliate, regarding the price
and terms of a potential sale of SCC’s assets.

The SCC shareholdergpresented on the S@dardfinally decidedn the
fall of 2000that they would sell SCC'’s stock to an affiliate of ICA Terry
informed Kalil thatthis was their intentian

C.
Structuring the Transaction

On October 6, 2000, ICA organized Northern Communications Acquisition,
LLC ("NCA LLC"), a Delaware limited liability company. On October 13, 2000,
NCA LLC executed a trust agreement wikRbger Ohlrich an agent of ICA,
forming Northern Communications Statutory Trust (“NCS Trust”) under the laws

of Connecticut. According to the trust instrument, for which NCA LLC acted as

2 The letter further provided that “[i]n discussions with . . .lEQC Counsel, we have

been assured both that the Midco purchase of SCC stock and the Midco sale of the T¥ assets t
QNI can proceed simultaneously with the FCC and should not significantly delagiadCl Id.

3 Although SCC had 29 total shareholders at that time, a provision in its shareholders’

agreement provided that if shareholders owning 65% or more of the shares “dd¢t§raisell
or otherwise dispose of all or substantially all of the assets of [SCC]airth# capital stock of
[SCC],” they could compel the remaining shareholders to vote in favor of thesakeset
participate in the stock saléppellee’s App. Tab 55 (Ex. 328-J, § 3.4(aAt the time this
decision was made, the largest shareholders were theoSWisconsin Investment Board
(24.57%), Allsop Venture Partners lll, L.P. (21.87%), and Petitioners (collggtatmbut
23.9%).
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trustor and beneficiary and Ohlrich acted as trustee, NCS Trust was established for
the sole purpose of acquiring the stock of SCC.

Also on October 6, 2000, QNI faxed a nonbinding letter of intent to ICA
regardingQNI’s purchase Bthe television assetsom anundisclesed client of
ICA.”> Kalil negotiatedvith QNI regarding the fingbrice of the potential
purchase, and on October 27, 2000, QNI 8&ht—who was working on behalf
of the stilkundisclosed client of ICAhat would ultimately sell QNI the television
assets—a revised draft of the nonbinding letter of inte@n October 31, 2000,
Kalil, on behalf of tiis seller, senQNI aletter accepting its offer to purchase the
television assets.

Although the intent was for QNI to purchase all of SCC'’s television assets,
FCC regulations prohibited QNI from purchasing the Minnesota television station
because of market conflict. QNI, however, still desired an economic benefit from
its relationship with the Minnesota television station, as well as an option to buy it
later, if possible. To accommodate QNI, the Shockleys organized a company

called TSTT, LLC (“TSTT"), a Wisconsin entity thabuld purchase the

4 Frank Taboada, counsel for ICA, NCS Trust, and the affiliated entities of NG§ T
explained at trial that it is customyato create entities specificaltgr a particular transaction.

5 This client was later identified as NCS Trust, the ICA affiliataldshed on October 13,
2000.
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Minnesota television station from NCAC. At some point prior to January 23,
2001, TSTT was renamed Shockley Broadcasting, LLC (“SB LLC").

On December 1, 2000, counsel for ICA incorporated Northern
Communications Acquisition Corp. (“NCAY; a Delaware corporation and
wholly-owned subsidiary of NCS TrusNCAC was created to serve as the entity
that would purchase the SCC stoc€Bhlrich became the president of NCAC, as
well as the chairman and sole member of its board of directors.

Terrydid not conduct any wdepth background investigation of NCS Trust
or NCAC, and the SCC shareholders voiced concerns during stock purchase
negotiations about the creditworthiness of NCAC. ICA responded to these
concerns by forming Northern Communicatidnsd, LLC (“NC Fund”), which
was wholly owned by ICAelated entity Integrated Acquisitions Group, LLC
(“IAG”"). NC Fund and another entity, Slabfork LLC, then became the 85% and
15% ownermmembers, respectively, of the alreagtablished NCA LLC. Ina
letter dated December 28, 2000, written to Terry in his capacity as shareholder
representative, IAG represented thavould cause NCAC to be capitalized using
either cash or technology interesta NC Fund, NCA LLC, and NCS Trust

D.
The Agreements

By the end of December 2000, NCA@dentered intdhe followingthree

separatg@urchase agreements:

10
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(1) A stock purchase agreement with ®€C shareholder6SCC
SPA”) dated December 28, 200@roviding that the SCC
shareholders would sell to NCAC all the SCC stock for a
purchase price of $117 million, subject to certain adjustments.
(2) An asset purchase agreement with QNI (“QNIAAPdated
December 29, 200Qoroviding that NCAC would sell SCC'’s
Wiscosin television stations and production company to QNI
for $168 million, subject to certain adjustments.
(3) An asset purchase agreement with TSTT (“TSTT APA”) dated
December 29, 200Q0providing that NCAC would sellthe
Minnesota television statico TSTT for $3 million.
In the course of negotiating these agreem&EE; and NCACounsel remained
wary of “minimiz[ing]” and “eliminat[ing]” any “linkage issues” between the SCC
SPA and the APAs with other entitieSee, e.g. Appelleés CorrectedSuppl. Ap.
Tab 17 (Ex. 78)) (suggeshg editsto the proposed QNI APAo eliminate linkage
issues with respect to the SPA and APA,” and further suggesting that the parties
“consider how many references are appropriate to SCC if we are attempting to
draft an APAthat minimizes linkage issues with SCQ9; Tab 56 (Ex. 334))
(requesting to receive comments “orally, so as to not create too much of a
connection between this document and your client”).
On January 19, 2001, the IRS releaetice 200316,2001-1 C.B. 73Q
clarified by Notice 2008111,2008-51 I.R.B. 1299, whicldentified and

described certain transactions as types of an “intermediary transactions taX shelter

and advisedhat direct or indirect participants of the same or substantially similar

11
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transactions would be required to disclose their participation in accordan@bwith
C.F.R.§1.60114T(b)(2)® Schmidt sent copies dfotice 200116 to the
Shockleys and their legal counsel because he believed that the proposed transaction
with ICA bore sone similarities to the transtons described in the notice.

In early 2001, Ohlrich toured the stations that SCC owned and was

introduced to SCC employees as the president of the company that was purchasing

Soecifically, Notice 200116 provided in relevant part as follows:

The InternalRevenue Service and the Treasury Department have become
aware of certain types of transactions, described below, that are being meoketed
taxpayers for the avoidance of federal income taxes. The Service and Treasury are
issuing this notice to alert taxpars and their representatives of certain
responsibilities that may arise from participation in these transactions.

These transactions generally involve four parties: seller (X) who desires t
sell stock of a corporation (T), an intermediary corporation (M), and buyer (Y)
who desires to purchase the assets (and not the stock) of T. Pursuant to a plan, the
parties undertake the following steps. X purports to sell the stock of Tto M. T
then purports to sell some or all of its assets to Y. Y claims a babis ihassets
equal to Y’s purchase price. Under one version of this transaction, T is included
as a member of the affiliated group that includes M, which files a consolidated
return, and the group reports losses (or credits) to offset the gain (oestatting
from T's sale of assets. In another form of the transaction, M may be antleatity
is not subject to tax, and M liquidates T (in a transaction that is not covered by §
337(b)(2) of the Internal Revenue Code or § 1.334Adpf the Income Tax
Reguations, resulting in no reported gain on M’s sale of T's assets.

Depending on the facts of the particular case, the Service may challenge
the purported tax results of these transactions on several grounds, including but
not limited to one of the following: (1) M is an agent for X, and consequently for
tax purposes T has sold assets while T is still owned by X, (2) M is an agent for
Y, and consequently for tax purposes Y has purchased the stock of T from X, or
(3) the transaction is otherwise properly @etterized (e.g., to treat X as having
sold assets or to treat T as having sold assets while T is still owned by X).
Alternatively, the Service may examine M’s consolidated group to determine
whether it may properly offset losses (or credits) againggaire(or tax) from the
sale of assets.

Notice 2001-16, 2001-1 C.B. 730.

12
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SCC. In addition, NCS Trust applied for a loan of $175 million from Ultrecht
America Finance Co. (“UAFC"), a subsidiary of Cotperatieve Centrale
Raiffeisen-Boerenleenbank, B.A. (“Rabobank”), in contemmatof purchasing

the SCC stockOn or around January 23, 2001, NCAC, SCC, QNI,taechewly
renamedsSB LLC filed applications with the FCC seeking consent for the SCC
stock sale, transfer of the television stations, and assignment of broadcast station
licenses asequired bythe parties’ respectivegreements with one another

In a letter dated March 29, 2001, Midwest Communications, Inc.
(“Midwest”), a Wisconsin corporation, made an offer to purchase the SCC radio
assets from NCAC for $7.5 millioNCAC, through Ohlrich, accegd the offer
on March 31, 2001.

On April 5, 2001, ICA’s counsel incorporated Shockley Delaware Corp.
(“SDC"), which was wholly owned by NCACSDC was created, in part, to hold
SCC'’s assets after the acquisitiokt some point a or after April 27, 2001, ICA’s
agents formed Northern Communications Holdings Co. (“NC Holdingsiich
had the same officer and director as NCAC: OhlrikDA instructed that NC
Holdings was to be created to serve as an intermediate company so that NC

Holdings would wholly own NCAC whileding wholly owned by NCS Trust.

13
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In the midstof this activity, the president of Kablenta business letter to
Terry, SCC, QNI, and Midwest dated April 16, 2001, refenega discussion that
he had had witfTerryregarding Kalil's fee schede

Also, we discussed waivinthe fee on the midcaexpense of $9
million to which | have agreed.

In other words, our exclusive agreement fee schedule is applicable for

$162 million on the television station sale and defikerdollar on the

radio station sale or a combined $178.5 million less $Biomi

equaling $169.5 million.

Appellee’sCorrectedSuppl.App. Tab 57 (Ex. 334€R). Subsequentlynia business
letter to Kalil drafted on May 1, 200Terry referenced an attached exhibit A,
which showed a “Stock Transaction Fd€A ($9,000,000)." Appeleés
CorrectedSuppl. App. Tab 37 (Ex. 179).

On May 15, 2001, UAFC, which had financed other acquisition€By |
approved the loan request made by NCS Trust. This loan walsetthe form of a
promissory note up to $175 million made by NCS Trust in favor of Rabobank.
Purportedly, the proceeds of the note would be used to fund NCAC's purchase of
SCC'’s stock.Besides pledges to be made by NCS Trust, the note would at all

times be fully secured by an amount in excess of the borroweddsrusvided

by QNI and to be held in an escrow accodistrow I')—or, alternatively, QNI

! It is unclear wether ICAever actuallyeceived any feeSeeShockleyw. Comm’t 109

T.C.M. (CCH) 1579, 2015 WL 3827570, at *17 (2015) (noting that “there are some gaps in the
record,” including “whether ICA actually received a fee and in what amount”).

14
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would provide Rabobank with irrevocable payment instructions for cash held at
First Union National Bank (“First Union”)Rabobank expected the loan to be
repaid within two days of its being made from the proceeds of the QNI APA, and it
expecte to receive a transaction fee.

On May 25, 2000, Midwest and NCAC entered into an asset purchase
agreemenf‘Midwest APA”) with respect t&&CCs radio assetsNCAC, SCC,
QNI, and SB LLC received the FCC consents for their broadcast license
applications on May 30, 200RAlso on that date, UAFC, NCS Trust, NCAC, the
SCC shareholderand Rabobank entered into an agreement regarding a second
escrow accountEscrow IF'), for which Rabobankvould serveas the escrow
agent. According to the ageament, NCAGwvoulduse NCS Trust’s loan proceeds
to deposit an amount equal to the SPA purchase pric&saimw Il, from which
the SCC shareholdemsould subsegently be paid for their sté.

E.
Closing and Results

On May 31, 2001, altlosingsof the sale of SCC stock asdles of SCC
assets took placeithin a span of less than three hours at one of the law firms

representing ICA and NCS TrustThese closingsvere as follows

8 Leading up to and throughout the closing, all parties, including Petitioners, engaged

experienced professionals and attorneys to handle complicated portions of traitiassa
including negotiations, FCC regulations, and taxation. SCC and the SCC Shareholders wer
represented in the sale of the SCC stogkhree different law firms.

15
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Ohlrich, as trustee of NCS Trust and with respect to its
promissory note, instructed UAFC to draw down $130 million
and to credit the funds to NCS Trust's Rabobank accoAnt.

the same time, Ohlrich authorized UAFC to debit from the
same account Rabobank’s traotion fee of $750,000.He
transferred the remaining $129,250,000 of loan proceeds to NC
Holdings in exchange for 100 shares of NC Holdings’ preferred
stock given to NCS Trust, ande thenpledged both NC
Holdings’ common and preferred stock (held by N38st) to
UAFC as additional security for repayment of the loan.

NC Holdingsthen gave its$129,250,000n loan proceeds to
NCAC as a contribution to capitalFrom that contribution,
NCAC deposited $96,113,235.68 iritecrow Il. In accordance
with the SCC SPA and theEscrow Il agreement, th&CC
shareholdersold all their shares of SCC to NCAGCC then
became a wholwned subsidiary of NCAC, and the
Shockleys resigned from their positions in SCC.

Immediately following the ae of this stock$94,713,235.68
from Escrow Il was transferred to a third escrow account
createdfor the purposes of making disbursementsh® (now
former) SCC shareholders

Next, QNI, NCAC, UAFC, and First Union entered into an
agreement with respe to Escrow |, for whichFirst Union
served as the escrow ageahd QNI and everal of its
subsidiaries were the guarantorsn accordance with this
agreement, QNI caused to be deposited in escrow at least the
sum required under the QNI APA for the puash of the
agreedupon television assetsThe agreemenrfurther provided
that all amounts paid frorascrow | were to be applied to the
satisfaction of QNI's obligation to pay the QNI APA purchase
price and the obligation to repay the UAFC lodfnally, the
agreementprovided that UAFC would be repaid that day,
absent any unusual circumstances.

Thereafter Ohlrich—who was at that point president of both

SDC and SCE&-caused SCC to merge with and into SDC.
Effectively at the same time, Ohlrich hatized SDC to convert

16
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from a corporation to a limited liability company, atimlis he
formed anew limited liability company under Delaware law
named Shockley Communications Acquisition, LLCSCA
LLC”). SCA LLC immediately admitted an additional
member,Hare Street Trading, L.P., an Isle of Man limited
partnership, which acquired a 1% membership inter&IA
LLC then purchased the preferred stock subject to the UAFC
loan obligation of NCS TrustAs soon asSCA LLC assumed
this repayment obligationJAFC released NCS Trust from its
loan obligation. NCAC then merged into NC Holdings, and
although NC Holdings was the survivingtigy its name was
nevertheless changed to “Northern Communications
Acquisition Corp.” (“NCAC II").

(6) Following its formation, S& LLC sold its newly acquired
television assets to QNI and SB LLC in accordance with the
QNI APA and the TSTT APA, respectivelyA portion of the
proceeds from these asset sales was disbursed to UAFC in
repayment of the loarand SCA LLC’s obligation undethe
loanwasthusfully discharged

(7) Ohlrich, as president of NCAC Il, instructed Rabobank to
transfer the remaining $33,136,764.32 of the NCAC
contribution to capital/loan proceeds to an account for SCA
LLC. The FCC broadcast licenses for the radidicata were
assigned from SCC toC LLC effective May 31, 2001.

Finally, on September 21, 2001, NCAC II/SCA LLC sold the radio assets to

Midwest in accordance with the Mivest APA®

9 From May 31, 2001, through September 20, 2001, SCA LLC remained responsible for
controlling the programming, the employees, and the financial expenditures alithstations.
SCA LLC was also the FCC licensee at risk for any violations of F@&S.ru

17
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As a result of all the foregoing transactions, SCC’s appreciated assets
sold without generating any correlating tax liability to SCC, SDC, SCA LLC,
NCAC Il, ICA, the SCC shareholders, or anyone é&lse.

In exchange for their SCC shares, Terry, Sandra, and Shockley Holdings
ultimately received $10,975,059.03, $11,244,084.4d,%4,053,709.13,
respectively.Petitioners timely filedederal income tax returns for calendar year
2001 reporting gains from the May 31, 2001, sal8©€C stock.

F.
Tax Consequences

On or about February 24, 2002, the IRS received SCC’s Forfh) U13.
Corporation Income Tax Return, for its short tax year of January 1 through May
31, 2001. Thisform, which was prepared by ICAChief Financial Officer
reported that SCC had zero assets by the end of its 2001 tax year and zero tax due.
It further reported thaton May 31, 2001, SCC had merged into S
immediately thereafte6EDC converted into a Delaware limited liability company
This merger and conversioasuledin SCC’s liquidation and takee distribution

underl.R.C. § 332.

10 This was the basic bottom line of an opinion letter issued on May 31, 2@@tildg

the events that transpired that day and their expected tax consequgmeéhockle015 WL
3827570at *8-9 (quoting the relevant text of the opinion lettéfhis letter was prepardi a
law firm representing NCS Truat the requests of NCS Trust, NC Holdings, NCAC II, SCC,
SDC, and SCA LLC.

18
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OnFebruary 18, 2005, the IRS issued multiple notices of deficiency relating
to SCC'’s short tax year ended May 31, 26b0n September 6, 2007, the IRS
assessed the following amounts against SCC for the tax yaagé&haly 31, 2001:
(1) corporate income tax of $41,566,515; (2) an addition to tax uRIEY.

8§ 6651(a)(1) of $2,078,276; (3) an accuraelated penalty undeéR.C. 86662 of
$8,313,303; and (4) interest of $26,953,309.60ereafter, the IRS undertook
transferee examinations of eight of thegestSCC shareholdemsho sold their
SCC shares to NCAC on May 31, 2001, includiegtioners. The IRS sent
Petitioners notice ofransferediability statements on August 21, 2008.

On November 19, 200®etitionerseachfiled separate Tax Court petitis
contesting the IRS’s determination that they were liable as transferees fa SCC’
corporate income tax liabilitiesThe Tax Court consolidated all three cases and

tried them from January 19, 2010, through January 22, 2@itéally, the Tax

1 On May 25, 2005, the Shockleys filed a petition at docket no. 9700-05 in the United
States Tax Court in response to a deficiency notice they received at whaew#seir home
address in Madison, Wisconsin. This notice determined a deficiency of $9,868,051 and a
penalty of $1,973,610.20 with respect to the Shockleys’ jointly filed 2001 individual income tax
return. The parties ultimately agreed to settle the case with no deficiepeyadtydue, and a
stipulated decision to this effect was entered in docket no. 9700-05 on August 23, 2007.

Also on May 25, 2005, a petition was filed at docket no. 9699-05 in the United States Tax
Court. This petition stated that it was “filed on behalf of Petitioner subject to thikdiby of
the Notice of Deficiency and the failure to properly serve the corporati@yased by statute.
Without conceding the jurisdiction of this Court, the Petitioner hereby submitsrtited and
Special Petition.” Thigase was dismissed for lack of jurisdiction on April 26, 2007, on the
basis that SCC lacked legal capacity to proceed through the Shockleys. The ordeissatlis
stated that the partiésmadagreed that the case should be dismissed on this groundheaefibte
the Court did not need to determine the validity of the notice of deficiency.
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Courtheld that the limitations period for the IRS to assess transferee liability had
expired, and it entered decisions in favor of the Shockieythat basien May?2,
2011. See Shockley v. Commli01 T.C.M. (CCH) 14512011 WL 1641884, at *9
(2011). The Commissioner appealed, however, and the Eleventh Circuit reversed
and remanded to the Tax CouBiee Shockley v. Corimn686 F.3d 1228, 1239
(11th Cir. 2012). The Tax Courthenissued a supplemental opinion on June 22,
2015, holding the Shockleys liable as transferees of S&&€.Shockley v.
Comm’r, 109 T.C.M. (CCH) 1579, 2015 WL 3827571 *20(2015)*

On March 18, 2016, the Tax Court ergd its final decisions in ¢ithree
consolidated cases, holding Petitioners liable as transferees of SGZwag
held liable for $10,975,059.00, plus interest. Sandra was held liable for
$11,244,084.00, plus interest. ShagkHoldings was held liable for
$4,053,709.00, plus intered®etitioners timely appealed.

.

Whether the Tax Court properly characterized a particular transaction for

federal tax purposes is a question of law subjedetnovareview. SeeFrank

Lyon Co. v. United State435 U.S. 561, 581 n.16 (1978YinnDixie Stores, Inc.

12 On August 6, 201FRetitionerdil ed a motion for reconsideration, and on January 11,

2016, following additional briefing by the parties, the Tax Court issued a second seipjalem
opinion to clarify that Petitioners were liable for pratice interesti(e., for periods prior to the
issuance of the notices of transferee liability) as determined by Wiscansiarnd also for post-
notice interest as determined by th&elnal Revenue Codé&ee Shockley v. Commirll

T.C.M. (CCH) 1038, 2016 WL 145818, at *6 (2016). The Tax Court’s second supplemental
opinion does not address any of the issues raised in the present appeal.
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v. Comm¢, 254 F.3dL313, 1315 (11th Cir. 2001)'he Tax Court’s application of

state law is also subject de novaeview. L.V. Casté Inv. Grp., Inc. v. Commy’

465 FE3d 1243, 1245 (11th Cir. 2006ee alsd?ugh v. Comm)r213 F.3d 1324,

1325 (11th Cir. 2000) (“We have jurisdiction to review the decisions of the Tax
Court ‘in the same manner and to the same extent as decisions of the district courts
in civil actions tried without a jury.” (quoting 26 U.S.C. § 7482(a)(1))).

A.
Applicable Law

Generally, taxpayers have the right to minimize or avoid their taxes by any
means permitted by laidee Gregory v. Helverin@93 U.S. 465, 469 (1935).
This right, however, “does not bestow upon the taxpayer the right to structure a
paper entity to avoid tax when that entity does not stand on the solid foundation of
economic reality.”Markosian v. Comm;r73 T.C. 1235, 1241 (1980Although
courts typically “respect the form of a transaction,” they will, when warranted,
“use substance over form and its related judicial doctrines to determine the true
nature of a transaction disguised by formalisms that exist solely to alter tax
liabilities.” John Hancock Life Ins. Co. (U.S.A.) v. Comra41 T.C. 1, 57 (2013);
see alsdMarkosian 73 T.C.at1241 (“When the form of the transaction has not, in
fact, altered any cognizable economic relationships, we wil[ [ptikough that

form and apply the tax law according to the substance of the transaction.”).
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To determine the true nature of a transacatioder federitax principles
courts rely primarily on thredistinctbut similar doctrines. The first of these,
known as the “substance over form” doctrine, allows courts to “look to the
objective economic realities of a transaction rather than to the particular form the
parties employed” in deciding how to treat a palfc transaction for tax purposes.
Frank Lyon Ca.435 U.Sat573. The “business purpose” doctrine applies when
“an operation [had] no business or corporate purpose,” but wasr@adevice
which put on the form of a corporate reorganization as a disguise for concealing its
real character."Gregory, 293 U.S. at 469. Finally, the “economic substance”
doctrine asks whether a transaction “changes in a meaningful way . . . the
taxpayer’s economic position,” and whether “the taxpayer has a substantial
purpcse (apart from Federal income tax effects)” for entering into it. 1.R.C.

§ 7701(0).

Once a transaction has been recast uangof these principles, a party may
gualify as a transferee under § 6901 of the Internal Revenue Gedtion 6901
provides thathe liability of a transferee of property of a taxpayer owing federal
income tax “shall . . . be assessed, paid, and collected in the same manner and
subject to the same provisions and limitations as in the case of the taxes with
respect to which the liabilities were incurred.” 1.R.C. 8§ 6901 (&)ansferee” is

defined broadly to include any “donee, heir, legatee, devisee, and distributee, and
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with respect to estate taxes, also includes any person who, under section
6324(a)(2), is personally liable for any part of such tax.” 1.R.C. § 6901(h).
Importantly,8 6901does not independently impose tax liability on a
transferee; instead, it provides only a procedure by which the IRS may collect
unpaid taxes owed by a transferor of assets from the transfleceeeceived those
assets.See Comm’r v. Stey@57 U.S. 39, 345 (1958)(“[Section 6901] neither
creates nor defines a substantive liability but provides merely a new procedure by
which the Government may collect taxes. . . . [W]e hold that, until @sagpeaks
to the contrary, the existence and extent of liability should be determined by state
law.”). Accordingly, the Commissioner must have an independent basis for
liability before collecting taxes und&r6901—or, in other words, transferee status
under federal law must be determined independently of substantive li&dnility
fraudulent transfennder state lawSee id.see alsd-eldmanv. Comm¢, 779 F.3d
448, 4597th Cir. 2015) (collecting cases supporting the proposition that “[e]very
circuitthat has addressed [the] question has . . . required independent
determinations of transferee status under federal law and substantive liability under

state law”)*

13 Regarding the order in which these inquiries are undertaiepatties do not dispute on

this appeal thad court “can start with either part, and the Commissioner must pass both to win.”
Buckrey v. Comm;r114 T.C.M. (CCH) 45, 2017 WL 2964716, at *8 (20{cfding Slone v.

Commi, 810 F.3d 599, 608 (9th Cir. 201B)iebold Found., Inc. v. Comm'736 F.3d 172,

185-86 (2d Cir. 2013Btarnes v. Comm'1680 F.3d 417, 427 (4th Cir. 2012)).
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The parties do not dispute that the applicable $tatelulent transfelaw
that could provide a basis for substantive liability in this caei$Visconsin
Uniform Fraudulent Transfer Act (“WIUFTA’* This statuterovides in relevant
part as follows:
A transfer made or obligation incurred by a debtor is fraudulent as to a
creditor whose laim arose before the transfer was made or the
obligation was incurred if the debtor made the transfer or incurred the
obligation without receiving a reasonably equivalent value in
exchange for the transfer or obligation and the debtor was insolvent at
tha time or the debtor became insolvent as a result of the transfer or
obligation.
Wis. Stat. Ann. § 242.05(1)T'he WIUFTA definestransfer” broadlyas“every
mode, direct or indirect, absolute or conditional, voluntary or involuntary, of
disposing of or parting with an asset or an interest in an asset, and includes
payment of money, release, lease and creation of a lien or other encumbtdnce.”
8§ 24201(12).
The highest state court in Wisconsin has characterized Wis. Stat. Ann.
§ 242.05(1)as comprising threelementsof fraudulent transfer: “(1) the creditor’s
claim arose before the transfer was made; (2) the debtor made the transfer without

receivung a reasonably equivalent value in exchange for the transfer; and (3) the

debtor either was insolvent at the time of the transfer or became insolvent as a

14 Wisconsin law applies becautbe transactions in question took place in Wiscongims

Court has jurisdiction to review the Tax Court’s decision under I.R.C. § 7481, and venue is
appropriate for this appeal under I.R.C. § 7482 because the Shockleys resided in Florida and
Shockley Holdings had its principal place of business in Fl@aidiae time tk partiediled their

Tax Court petitions.
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result of the transfer.Badger State Bank v. Tay|d@8 N.W.2d 439, 442 (Wis.
2004). Creditors including the Commissionenave the burden to prove all three
elements of transferee liabilitynder the WIUFTA by clear and convincing
evidencé€. In re Loyal Cheese C69 F.2d 515, 518 (7th Cit992)(citing
Kerbet v. Behling61 N.W.2d 205, 20ANis. 1953).

Further, the Wisconsin Supreme Court has explainedibaUFTA is a
creditorprotection statute, and any transfer therefore must be viewed from the
perspective of a creditoiSee Badger State Bgri®88 N.W.2d at 449Moreover,

Wis. Stat. Ann. 8§ 242.05(1% a “constructive fraud’ provision” constituting a “per
se rule” under which good faith (or lack thereof) is irrelevé&@de idat 447. For
these reasons, “[a] transferee’s subjective state of mind does not play a role in
resolung [a] case undawis. Stat. Ann. § 242.05(2) Id. at 449.

Prior to the remand in this case, the Court of Appeals for the Seventh Circuit
iIssued he first decision in any couftstateor federat—directly addresmsg
transferee liability unerthe WIUFTA See Feldmar779 F.3cat450.° The facts
of Feldmaninvolvedthe former shareholders of a closkgid Wisconsin
corporation that had operated a dude ranch in northwestern Wisconsin for several
decadesld. Following the sale of the dude ranch, the former shareholders of the

corporation engaged in “an intricate faxoidance transactiomtivolving an

15 Knowing thatthis decision was pending, the Tax Court specifically deferred issuing its

opinion in the instant case until after the Seventh Circuit isssieginion inFeldman
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intermediary company called MidCodbkat served to “effectively liquidat[e] the

corporation without absorbing the financiahsequences of the taxiéity.” 1d.

The IRS later sought to hold the fornsdrareholders liable for the unpaid taxes as

transferees under@®01 and the WIUFTASeed.

On appeal, the Seventh Circuit agreed with the Tax Court’s conclibsibn

the shareholders’ transactibore“the hallmarks of a de facto liquidation,” and it

therefore disregarded the form of the transaction to hold the shareholders liable as

transferees under@01. Id. at 457. The Seventh Circuit then proceeded to make

the following holdings:

(1)

(2)

3)

“[S]tate faudulenitransfer law is . . flexible and looks to
equitable principles like ‘substance over form,” jlike the
federal tax doctrinesid. at 459;

“[T] he independent stataw inquiry will make a difference in
outcome only when there is a conflimttween the applicable
federal tax doctrine and the state law thattedmines

substantive liabilit—and “no such conflict” exists between
the WIUFTA and 8§ 6901d. at 458;and

The shareholders’ “due diligence and lack of knowledge of
illegality is simgy beside the point” because “subjective intent
and good faith play no role in the application of the
constructivefraud provisions of Wisconsin’'s UFTA,id. at
459-60.

Applying these holdinggheSeventh Circuitleemed the shareholders transferees

under both state and federal laws, and affirmed the Tax Cdexisionupholding

26



Case: 16-13473 Date Filed: 10/03/2017 Page: 27 of 42

the Commissioner’s assessment of transferee liability against the shareholders for
the dissolved corporation’s unpaid taxes and penaltcesat 45961,

B.
Decision Below

At the outset of its analysid)d Tax Court characterdthe transaction at
Issueas a Midcdransactiorthat“allow[ed the parties to have it both ways” by
“letting the seller engage in a stock sale and the rygage in an asset safé”

While the Shockleys testified that neither they nor SCC ever hired
ICA, the SCC board nevertheless made a detisic’september 2000

to sell SCC'’s stock to an affiliate of ICANo ICA “affiliate” existed

to hire ICA at that time; thus the SCC board agreed, tacitly or
otherwise, to permit ICA to act as an intermediary of a “buy SCC
stock/sell SCC assets” transactiodfhe SCC board wanted IC#&’
services because the SCC shareholders could avoid the unwanted tax
results of an appotted asset sale and enjoy the sowdtar tax
savings of a stock salesomethingit was unable to obtain before

16 The Tax Court relied othe definitionof this type of transaction provided in the leading

Second Circuit case interpreting New York’s fraudulent conveyance statute

In such a transaction, the selling shareholders sell their C Corp stock to an
intermediary entity (or “Midc9 at a purchase price that does not discount for the
built-in gain tax liability, as a stock sale to the ultimate purchaser would. The
Midco then sells the assets of the C Corp to the buyer, who gets a purchase price
basis in the assets. The Midco ke#ps difference between the asset sale price
and the stock purchase price as its fee. The Midco’s willingness to allow both
buyer and seller to avoid the tax consequences inherent in holding appreciated
assets in a C Corp is based on a claimedexamptstatus or supposed tax
attributes, such as losses, that allow it to absorb theibughin tax liability. If

these tax attributes of the Midco prove to be artificial, then the tax liabiliyedte

by the builtin gain on the sold assets still needséopaid. In many instances,

the Midco is a newly formed entity created for the sole purpose of faotjtat
such a transaction, without other income or assets and thus likely to be judgment
proof. The IRS must then seek payment from the other parties involved in the
transaction in order to satisfy the tax liability the transaction was createditb a

Diebold Found., Inc. v. Comm'736 F.3d 172, 175-76 (2d Cir. 20X8jtation omitted)
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working with ICA. Overtwo months after the SCC boasdiecision,
ICA created the stock purchaser, NCAC, which appears to have had
no initial assets or any incom@oducing purpose of its own and was
capitalized by ICA only when its lack of finances was questioned by
the SCC board.
ICA also generated other shell entities: NCA LLC, NCS Trust, NC
Holdings, SDC, and SCA LLC, as well as NC Fundf@ad the
unfunded NCAC. ICA then used this labyrinthine array to bring about
a threehour program of reorganizations, name changes, and
restructurings, all for the ultimate result of a twmember LLC (one
member being an Isle of Man entity) that was wédor no other
explained reason than to avoid the tax consequences of the sales of
SCC’s assets.
Shockley2015 WL 3827570at *14-15 (quotingDiebold Found. 736 F.3d at
175). Following an extensive analysis ofglschemethe Tax Courtiltimately
concluded that, “looking to the objectiegeonomiaealities of the transaction, the
evidence and reasonable inferences therefrom sufficiently establish that the true
substance of the transaction is different from its festtmat the only purpose of the
ICA Midco transaction was tax avoidanced. at *17 (citingFrank LyonCo, 435
U.S. at 573Harris v. Comnr, 61 T.C. 770, 783 (1974)Onthe basis that “the
overall Midco transaction was a sham because it was not a true mpérpye
transaction, lackedconomic substance, had no business purpose, and was only
entered to avoid tax,” the Tax Codisregarded the form of the transacteand
held Petitioners liable as transferees under 8§ 6801t *20.

The Tax Court thefoundseparatelyhat the trasaction was fraudulent

under the WIUFTA.Although thesaleof SCC'’s stocloccurred “an hour or two”
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beforethesale of its assets, the Tax Court nevertheless deemed the sale of SCC'’s
television and radio assets “taxable events that fall within the definition of a claim
under WIUFTA” becausé[l]ogically, these deemed sales would have had to occur
before SCC'’s being theoretically able to distribute/transfer the resulting proceeds
to [P]etitioners.” Id. Furtherthe Tax Court foundsa matter of facthat SCC did
not receive “reasonably equivalent value” within the meaning of the WIUFTA
because Petitioners “received distributions of approximately $26 million (not
including loan repayments) from the proceeds of the sales of SCC’s assets while
SCC received nothing (or, at best, received petitioners’ shares of SCC stock,
which—because of the distributions essentially liquidating S@@re
worthless).” Id. at *21. Finally, with regard to insolvency, the Tax Court
corcluded as follows:
[T]he tax on the sales of the assets was a debt to SCC as of the date of
sale, May 31, 2001. That tax debt would have been approximately
$39,488,189. (We arrive at this amount by attributing 95% of the
deficiency of $41,566,515 to the television assets that accounted for
approximately 95% of SCC'’s total assets. While $39,488,189 may
not be the actual amount of tax owed on the sales of the televis[ijon
assets, it is close enough to illustrate SCC’s economic status.) For our
purposes, lte approximate fair market value of SCC’s remaining
assets after the May 31, 2001, sales, i.e., the radio assets, is considered
to be their purchase price of $7.5 million. As a result, SCC’s tax debt
was significantly greater than its remaining assets dtay 31, 2001.
When SCC sold its remaining assets in September 2001, it would have

continued to be insolvent pursuant to section 242.02(2) of the
Wisconsin Statutes.

Id. at *22.
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C.
Discussion

On appeal, Petitioners argue that “the Tax Cousapplied the substance

over form doctrine in five key ways”:

(1)

(2)

3)

(4)

(5)

By “disregarding the economic effects of the stock sale on the
parties to the transaction and instead requiring that the stock
sale provide an economic benefit to the corporation whose
stockwas sold”;

By “finding that the shareholders’ legitimate flax business
purposes for selling their stock were irrelevant because there
was insufficient evidence that the corporation shared those
purposes”;

By “refusing to acknowledge as legitimate abwusiness
purpose that was not free of tax considerations”;

By “attributing a taxavoidance purpose to the stock sale based

solely on subsequent transactions conducted by the stock
purchaser without the selling shareholders’ involvement or

knowledge”; and

By “determining that a transaction in which numerous unrelated
shareholders sold their stock to an unrelated purchaser using
funds borrowed from an independent banking institution was
not a bona fide multiple party transaction.”

Appellants’ Br. 21. Petitioners argue further thdsconsin lawdoesnot allow a

litigant to use substanaw/erform theories to “invent every element required by

the constructive fraud provisions of the WIUFTA, including both the transfer to the

alleged transferee and the claarthe heart of the debtor/creditor relationship,
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regardless of the alleged transferees’ good faith and lack of knowledge that there
would be an unpaid liability 1d. at 22.

1.
Transferee Liability Under § 6901

Whether couched in terms of “substance over form,” the “business purpose”
doctrine, or the “economic effects” test, we are unpersuaded by Petitioners’
arguments that the Tax Court improperly chose to recast the SCC stock sale as an
asset sale followed byliguidating distribution. Had Petitioners simply chosen to
sell their stock in a straightforward fashion, they could not be faulted for that
choice even if ihad beerbased solely on superior tax efficiency. Instead,
howeverthe Shockleyshoseanextraordinarilyy abstruse routeNowhere does the
record reflect any legitimate business purpose or economic effects that
satisfactorilyexplain why Petitioners undertotike Midco transactiorthat
occurred in this case, nor why the substance otrdansaction should be
disregarded in favor of its perplexing form

Petitioners admit that “avoiding corporate tax on builgains was certainly
a factor in the decision not to sell SCC’s ass&tppellants’ Br. 3738. Aside
from this tax avoidance purpose, we see no convincing justification for the
Petitioners having entered a “buy stock/sell assets” transaction of precisely the sort
described in Notice 20016. Insofar as Petitioners seek to characterize SCC as a

“going concern” at the time of the stock sale, we agree with the Tax Court that “the

31



Case: 16-13473 Date Filed: 10/03/2017 Page: 32 of 42

overall transaction nullified SCC as a ‘going concern’ by having it merged out of
existence.”Shockley2015 WL 3827570at *19. Similarly, to the extent that
Petitioners claim their netax reason for undertaking a Midco transaction was the
desire to avoid a piecemeal sale of SCC, we agree with the Tax Court that the
Midco transaction produced precisely this reghk sale of SCC'’s radio assets did
not occur until nearly four months after the sale of its television assets, and SCC’s
collective television and radio assets were ultimately distributed to three different
buyers. See id(“If the SCC board was concerned about the ‘breaking up’ of SCC,
however, it nevertheless submitted to the overall transagiithh the knowledge
that this exact result would occur.”).

Moreover Petitioners’ contention that they “engaged in one transaetibe
sale of their SCC stock to NCAC for cash” is disingenuous at Ses.
Appellants’ Br.33. In direct contravention éfetitioners’ claim that NCAC
undertook all actions subsequent to the stock sale “without the Shockleys’
involvement or knowledge,” the record plainly reveals the Shockéayareness
that the SCC stock sale was only one piEce very intricatgpuzzle As early as
August 2000, the Shockleys were informed of the risk that the IRS might
recharacterize the transaction as an asset-said this is a warning they
presumably would have understood, given Kalil's earlier written communication

encouraging Teyrto conside not a straightforward stoclake, butinsteada “buy
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stock/sell assets” involving an intermediary company’s “ownership” of SCC “for
about one hour.”’Appellee’sCorrectedSuppl. App.Tab 7 (Ex. 27).
Additionally, mmmunications among counsel in the fall of 2000 expligigress
a desire tdminimize[]” or “eliminate” any “linkage issues” between the stock
purchase agreement and the asset purchase agreements, thereby suggesting that
these agreements were, in fact, linkédl at Tab 17 (K. 78J).

Even if all of this went over the Shockleys’ heads, they must have
understood that they were undertaking more thstnagghtforwardstock sale by
the timeTerrytold QNI in writing that SCC had a “Midco’ company arrangement
standing by to proceed,” and that “the Midco purchase of SCC stock and the Midco
sale of the TV assets to QNI can proceed simultaneously Appellee’s
CorrectedSuppl. App. Tab 58 (Ex. 349). And, of course, the closing of the asset
salesto QNI and TSTTtook placenot onlywithin the same threbour span as the
stock sale to NCA(Cbut alscat one of the law firms representing ICA and NCS
Trust. These uncontested fastdolly underminePetitioners’ claim that they
knew nothing about the transaction other than that NCAC would purchase SCC
stock for cash.

Similarly, although Petitionem@rguethat the Tax Court made no finding that
“ICA, NCAC, Roger Ohlrich or any of the other individuals or entities affiliated

with the stock purchaser were related in any way to any of the 29 selling
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shareholders or to the bank that made the loan for the purchase prigaitibe

do not dispute the Tax Court’s findintjgat the stock purchaser, NCAQ@) had no
initial assets or any inconproducing purpose of its ow(R) was not created until
the SCC Board decided to pursue a stock sale(@mweas not capitalized by ICA
until the SCC Board questioned its lack of financisge Shockley015 WL
3827570at *15. Nor do the parties dispute that Ohlrich held all of the following
positions (andnany of thensimultaneously): (1) agent of ICA,; (2) president,
chairman, and sole member of the board of directors of NCAC; (3) trustee of NCS
Trust; (4) sole officer and director of NC Holdingsid(5) president of NCAC IlI.
None of thesendisputedactsaccord withPetitioners’ claim that “the stock sale
was an armgength transaction between unrelated parties.” Appellants’ Br. 35.

At bottom, we agree with the Tax Court that Petitioners entered into the
overall transaction solely for tax avoidance purposes. Although we “cannot ignore
the reality that the tax laws affect the shape of nearly every business transaction,”
Frank LyonCo., 435 U.S. at 580venevertheless apply tax law according to the
substance of the transaction when its form “has not, in fact, altered gmyalale
economic relationshigsMarkosian 73 T.C. at 1241 Seeing no adequat®n-tax
justification forthe “labyrinthine array” ofransactiondetween numerous shell
entitiesimmediately following thesale of SCC stock to NCA@nd given that the

ultimate result of these transactions washimg more than a twanember LLC
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(one member of which was an Isle of Man entiyg,find that the Tax Court
appropriately “use[d] substance over form and its related judicial doctrines to
determine the true nature of a transaction disguised by formalisms that exist solely
to alter tax liabilities.”John Hancock Life Ins. Cal41 T.C. at 57.

2.
Liability Under State Fraudulent Transfer Law

With respect to substantive liability under state law, Petitioners argue that
the Tax Court erroneously conflated “two separate and distinct teségibying
state fraudulent transfer law to a transactionaalyaecast under federal law.
Appellants’ Br. 40. Petitioners take the position that Wisconsin courts have not yet
determined “whether or under what circumstances a court could recast a
transaction to create a transfer that did not actually occur fpopes of the
WIUFTA,” and the only available guidance “strongly indicates that Wisconsin law
would respect corporate form and not recast a stock sale as an asset sale before
applying the WIUFTA.” Id. at 43. In particular, Petitioners rely ddadger State
Bankto argue that “[i]f creditors were given license to recast a transaction to create
the requirements of Section 242.05(1), the statutorily defined class of transfers
would expand exponentially beyond the intent of the drafters and would no longer
congitute an objective per se rulelt. at 4546.

The Commissioneagrees thdino Wisconsin court has addressed this issue

in the context of WIUFTA.” Appellee’s Br 33. Like the Tax Court, however, the
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Commissioner relies on the Seventh Circuit’'s redectsion inFeldmanto
support the conclusion thétisconsin courts would appgubstanc@verform
principles to cases involving the WIUFTA.

We agree with the Commissioner, the Tax Cant] the Seventh Circuit
thatsubstanceverform analysigs appopriatein context of the WIUFTA.The
Wisconsin Supreme Court recognizedimdger State Banthat “[the Uniform
Fraudulent Transfer Act reflects a strong desire to protect cretimo “[b]oth
the language of [WIUFTA] and the policies motivating th@form Fraudulent
Transfer Act are couched in terms of creditor protectiddatiger State Bani688
N.W.2d at 448. Without the power to look through the form of a transaction to its
substance, this statutory purpose would be severely impé&dethermoe, andas
the Seventh Circuitoted inFeldman the Wisconsin state courts are no strangers
to the substaneeverform doctrine SeeFeldman 779 F.3d at 459 (collecting
cases in which the Wisconsin courts have employed a substage®rm
analysis irfa variety of contexts, most notably including tax cases”).

More importantly, we disagree with Petitioners’ assertion that the Tax Court
“rel[ied] on the federal tax substance over form doctrines to recast the Shockley’s
sale of their SCC stock as an asset sale followed by a liquidating distribution for
purposes of applying state fraudulent transfer law.” Appellants’ Br. 41. Such an

action would, as Petitioners suggest, inappropriately conflate the independent
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inquiries regarding transferee status urgléB01 and substantive liability under

state law.SeeStern 357 U.S. at 345. Instead, we agree with the Commissioner
that the Tax Court in this case “simply followEdldmarns teaching that the
substanceverform analysis under Wisconsin fraudukdrgnsfer law is

substantially the same as the substanasform analysis under federal tax law.”
Appellee’s Br. 46see alsd-eldman 779 F.3d at 458 (holding that “the

independent statiaw inquiry will make a difference ithe outcome only when

thereis a conflict between the applicable federal tax doctrine and the state law that
determines substantive liability=and “no such conflict” exists between the

WIUFTA and 8§ 6901) Given the similarly broad definitions of “transfer” under
86901 and the WIUFA, the credito-protection goalsnotivaing the WIUFTA,

and adearth of case law suggesting any meaningful difference between substance
overform analysis under federal laamd substaneeverform analysis under

Wisconsin state laythe Tax Courtvas not wrong ttawe followed this teaching’

1 In a slightly different twist, Petitioneesgue that it wasrror for the Tax Court to have

recast the transaction at issue without proof that the alleged transiaexesl énto the

transaction in bad faithThe gist of their argument is thatsofar as a Wisconsin court might

recast a transaction at all, it uld not interpret its UFTA contrary to analogous laws in other
states that have adopted the UFTA or UFCA. Citing cases from the First, Secotiul, &dir

Ninth Circuits, Petitioners argue that nearly all circuits to have considereypliestion have held
that, “in order to recast a transaction or series of transactions under &WRIFECA, the
Commissioner must prove that the selling shareholders acted in bad faith, knew @hsiveul
known of the entire scheme implemented by the purchaser, or knew or should have known that
the corporation would have a tax liability that would go unpaid.” Appellants’ Br. 49.

In response, the Commissioner directs our attentiddimtraut v. Commissionet12
T.C.M. (CCH) 122, 2016 WL 4040793 (2016), a recent decision in which the Tax Caadt not
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Moving to the Tax Court’s application of the substaogerform doctrine
to impose substantive liability under the WIUFTA, the primary issue in dispute on
appeal is the third requirement outlinedBiadgerState Bank-that is, the
insolvency requiremerf See Badger State Bai88 N.W.2d at 442 (requiring
to establish liability for fraudulent transfer undiee WIUFTA, that “the debtor
either was insolvent at the time of the transfer or became insolvameaslt of
the transfer.”).With respect to this requirement, Petitioners argue that, even

assuming the transaction is recast under both federal and state laws, the Tax Court

that, although certain courts have imposed a knowledge requirement under their respective
versions of the UFTA, “none of the cases imposing the knowledge requirement involved the
Indiana UFTA,”’nor havethey*“involve[d] the Wisonsin UFTA.” Id. at*65 & n.129. Citing
FeldmanandBadger State Bankith approval, the Tax Court Weintrautconcluded that “the
Indiana Supreme Court will not impose, and . . . the Court of Appeals for the Seventh Circuit
will hold that the Indiana Supreme Court will not imggpsbe knowledge requirement before
using Indiana substance over form principles” to determine transfddigiander the Indiana
UFTA. Id. at *72.

We need not decide here whether the Seventh Circkgladmanproperly eschewed any
knowledge requirement from the WIUFTA, or whether the Tax Court properly intedpret
Feldmanin Weintraut Even assuming for the sake of argument that the statute does contain a
knowledge requirement, we find ample support on this record supporting an inference that
Petitioners were aware of both the nature and risks of the Midco transaction thedpurs
18 Petitioners do not dispute that a corporation making liquiglalistributions to its
shareholders receives nothing of value in exchange for those distributions, gaigfying the
second requirement &adger State Banthat “the debtor made the transfer without receiving a
reasonably equivalent value in exchange for the trahsBadger State Banl688 N.W.2d at
442. Furthermore, Petitioners do not dispute that, insofar as the IRS’s tax gainsg 8CC
relate backo the asset sales that are deemed to have preceded the corresponding liquidating
distributions, the requirement thah& creditor’s claim arose before the transfer was made” is
also satisfied.ld. Any arguments Petitioners raise to the contrapgarticularly, that the IRS
was “not a creditor of SCC at the time the Shockleys sold their stock”—depend oringsiec
form of the transaction rather than its substance, which we decline to do for reasavewe
already explained
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“misapplied the insolvency tests to the debtor in the transactions it invénted
Appellants’ Br. 64.

Petitionersapproacttheir insol’ency argument from two angleakey first
focus on whatame into SCC/SCA on the May 31, 2001, closing date, and then
they shift to what allegedisemainedn SCC/SCA by the end of that day. Their
basic argument as to what came in to SCC/SCA is as follows:

(1) On May 31, 2001, SCC sold its television assets for $171

million and transferred $94,713,235.68 into escrow for

distribution to the SCC shareholders.

(2) This transaction left $83,786,764.00 in cash plus approximately
$7.5 million in radio assets in SCC, totaling $91,286,764.00.

(3) SCC did not have debts in excess of $91,286,764.00 as of May
31, 2001, and therefore it could not have been insolvent.

SeeAppellants’ Br. 67.

The Commissioner identifies certain flaws in this argument, including
doublecounting the $7.5 million in radio assets and the critical omission of a
$45,564,539.73 debt that SCC owed to Finova Capital Corporation as of May 31,
2001. Accounting for these facts, the Commissioner contends that SCC/SCA had
only $83,786,764.00 following the May 31, 2001 closirigs, $171 million +

$7.5 million- $94,713,236)-which is less than the $85,052,728.73 sum of its

19 At the threshold, we note that Petitioners waived their right to pursue this argqaorment

appeal by failing to raise it until they filed their motion for reconsideration in @axeCburt. See
Thomas v. Bryan614 F.3d 1288, 1305 (11th Cir. 2010). In any event, however, the argument
has no merit.
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debts as of that dated, $45,564,539.73 owed to Finova Capital Corporation +
$39,488,189 in federal income tax liability arising from the televisissets sale).
From the perspective of whagmainedn SCC/SCA by the end of May 31,
2001, Petitioners claim that SCC/SCA hathl assets valuing $40,636,764 (
$33,136,764 from Rabobank loan proceeds + $7.5 million in radio a¢aetsx
liability of only $39,488,183° SeeAppellants’ Br. 69.The Commissioner, on the
other handpoints to exhibits revealing that SCA deaat least ten pastosing
disbursements totaling $7,450,366.4&&eeAppellee’s Br. 56 (citing Exs. 270
through 2737J). Additionally, the Commissioner disputes the $33,136,764 cash
figure on the basis that “the parties stipulated that SCA wiredlatiot
$2,870,723.1but of [the relevant] account on May 311d. at 57 (citing Doc. 24
1362; Ex. 264J). Accordingly—and even ignoring the fact that “a large portion
of the remaining $30,266,041 in the SCA account ($33,136,38870,723) was
used to repay the Rabobank loan, also on May-8CA'’s assets were ledsain

its estimated tax liability of $39,488,189.

20 This estimate of SCC’s federal income tax liability comes from the Tax Gewart,

Shockley2015 WL 3827570, at *22 (arriving at this amount “by attributing 95% of the

deficiency of $41,566,515 to the television assets that acmbmt approximately 95% of

SCC's total assety and isusedby bothpartiesin the respective calculations they advance on
appeal Although Petitioners complain that “[tlhe Tax Court simply had no evidence froamwhi

it could accurately determine the anmt of the tax liability that allegedly arose as a result of the
sale of SCC'’s television assets on May 31, 2001,” Reply Br. 31, they bear the burden of proving
that the Commissioner incorrectly calculated or assessed SCC'’s tagyliabdihave offeredo
argument®r alternative figurem this regard.Seel.R.C. 8§ 6902(a); Tax Court Rule 142.
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We see no error in the Commissioner’s reasoning or in the Tax Court’s
Insolvency assessmeiaind thusve find that the record supports the Tax Court’s
conclusion that Petitioners qualify as transferees usetgion 242.05(1) of the
Wisconsin Statutes. SCC received nothing of “reasonably equivalent value” in
exchange for the proceeds from the sale of its assets, given that the distributions
essentially liquidating the company rendered its stock worthldss. T
Commissioner’s claims against Petitioners arose before the transfers were made.
See Swinks v. Comm51 T.C. 13, 17 (1968}“A transferee is liable retroactively
for the transferds taxes and additions to the tax in the year of the transferor to the
extent of assets received from the transferor, even though the tax liability of the
transferor was unknown at the time of the transfer.”). Finally, the transfers caused
SCC to become insolvent, meaning that its liabilities exceeded its assets. In light
of ample evidence supporting these findings, we uphold the Tax Court’s
determination that Petitioners are substantively liable for fraudulent transfer under
applicable state law.

1.

In summary we find that the Tax Court appropriately disregardedMidco
transaction and therefore deemed SCC to have transferred the proceeds of its
highly appreciated assets to its shareholders, including RetidRecasting the

transaction in this manner renders Petitioners liable as transferees pursuant to
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federal tax principles, and it also renders them substantively liable under
Wisconsin state fraudulent transfer law for tivees generatdualy the builtin gain
on the appreciated assets that SCC.sOlader these circumstances, the
Commissioner was perttedto assess transferee liabilityr these unpaid taxes
against Petitioners by applyitige proceduradlevice supplied b{R.C. § 6901.

Forthesereasons, thdecisionof theUnited States Tax Couste AFFIRMED.
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