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VINSON, District Judge

This appealkenters on the level giarticularitythat is required for qualified
iImmunity analysis irmFirst Amendment civil rights caséynda Gainesa public
school teacher, filed thiSection 1983 actioagainsthe school superintendeit,
Casey Wardynski, Ph.D., allegitizgat she was denied a promotion in violation of
herFirst Amendmentight to free speech and intimatesociatior.Dr. Wardyngi
movedfor summary judgment, arguingpter alia, that he was entitled to qualified
immunity. The district courtlisagreed and denied the moti@m. Wardynskithen
filed this interlocutory appeaand we granted oral argument.

“Under the qualified immunity doctrine, government officials performing
discretionary functions are immune not just from liability, but from suit, unless the
conduct which is the basis for suit violates clearly established federal statutory or
constitutionarights of which a reasonable person would have kno@ariders v.
Howze 177 F.3d 1245, 124@1thCir. 1999 (citing Harlow v. Fitzgerald 457
U.S. 800, 818 (1982)ualified immunityprotects albutthe plainly incompetent
or those who knowingly vialte federalaw; it does not extend to one who knew or

reasonably should have known thatdridieractionswould violate theplaintiff's

! Gaines originally sued several others as vielt we are only concerned here with the
claims against Dr. Wardynski.
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federal rightsJonesv. Fransen857 F.3d 843, 851 (11th Cir. 201(¢jtationsand
guotation markemitted.
Earlier this year, the Supreme Coobiserved

In the last five years, this Court has issued a number of
opinions reversing federal courts in qualified immunity
cases. The Court has found this necessary both because
gualified immunityis important to society as a whole,

and because as an immunity from suit, qualified
iImmunity is effectively lost if a case is erroneously
permitted to go to trial.

Today, it is again necessary to reiterate the longstanding
principle that “clearly established law” should not be
defined at a high level of generality. As this Court
explained decades ago, the clearly established law must
be “particularized” to the facts of the case. Otherwise,
plaintiffs would be able to convert the rule of qualified
immunity into a rule of virtually unqualified liability
simply by alleging violation of extremely abstract rights.
White v. Pauly--- U.S.---, 137 S. Ct. 548, 55532 (2017) (nultiple citations,some
guotation marks, and alterations omitted).
Becausehedistrict court here defined “clearly established law” at too high a
level of generalitywe reverse.
l.
At the time relevant to this case, Gaines wé=acher in the Huntsville City

School System, and her father, Robert Harrison, was a local county commissioner.

OnMay 1, 2013,theHuntsville Timepublished an article in which Harrison made
3
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critical comments abotlke Huntsville CityBoard of Educatioifthe Board)andits
Superintendent, Dr. Wardynskegardinglistrict rezoningeffortsand plans to end
federalmonitoringundera lorg-standing desegregation ordéfhe complaint does
not allege thaGaines shared any bér father'scriticismsor that Dr. Wardynski
thought she didNeverthelesssery shortly dter the articlevas publishedGaines
alleges--and for purposes of our analysi® accepias true--that she wadenieda
promotion to one of tepotentialteaching positiond Shesubsequentlprought
thislawsuitagainstDr. Wardynskj alleging that h&iolatedherFirst Amendment
rightsby (i) retaliatingagainst her iniolation of hermight tofreedom ofspeeh
(based onwhat her fathetold the newspapgrand (ii)retaliatingagainst her in
violation of her right tofreedom ofintimateassociabn (based on heslose

relationshipwith her fathey.

2 Harrison was apparently a longtime critic of Dr. Wardynski and the Board. fitie ar
wastitled “Bob Harrison Blasts Huntsvilleuperintendent Over Moving d&ynetSchools,” and
in it he withdrew allsupport for the rezoning plangpeatedly calletiuntsville schoolofficials
“disingenuous;’and saidhat the HuntsvilleCity School System “did not deserve to efelieral
monitoring under the desegregation order (one of fewer than 200 systems in thetilatioder
such a order) because “the system Imas removed the vestiges of the old dual system based on
race.”

% Theattorneys devoted a lot of space in their briefs (and a lot of time at oral argionent)
whether Gainebad properly applied for the positionghether they werevenavailableto her;
and/or whether Dr. Wardynski was the one responsible fdrdieg passed oveFor purposes
of our qualified immunity analysisye will assume that she did; that they were; and that he was.

4
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Prior to trial, Dr. Wardynski filed a motion for summary judgment in which
he argued, in parthat hewas etitled to qualified immunityasit was not “clearly
establishedthatit violatedthe First Amendment ttake an adversactionagainst
a publicemployee becausefamily membemhadengaged in protected speethe
district court denied the motion by written or@ed set the case for a jury tribi.
Wardynski filedthis interlocutory appeand moved the district court to stay the
trial pendingtheoutcome of thisppeal.The district court sumarily denied the
motion to staysayingonly thatthe appeal waiivolous. Dr. Wardynski then filed
an emergency motian this court to stayheapproachingdrial date and gprevious
panel granted theaotion.

.
A.

To be entitled to qualified immunityhe defendanmust firstestablish that
he was acting within the scope of his discretionary authdiégldox v. Stephens
727 F.3d 1109, 1120 (11@ir. 2013). Once that is shown (and itiischallenged
here), the burden shifts to the plaintdfestablisithat qualified immuity is not
appropriateld. To do that, the plaintiff must demonstrate (taking all the facts in
thelight most favorable to her) the followirtgyo things: (1) that thdefendant

violated rer constitutional rightsand (2) that, at the time dfeviolation, those
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rights weré‘clearly established . . . in light of the specific context of the caste,
as a broad general propositfigh SeeSaucier v. Katz533 U.S. 194, 201 (2001)
overruled, in part, on other groundsPgarson v. Callaharb55 U.S. 223 (2009).
“We may decide thesssues in either order, but, to surviveualified-immunity
defense,the plaintiff] must satisfy both showingsJones 857 F.3d at 851.

For purposes of thiappeal wewill accepias truethatDr. Wardynskipassed
Gainesover for promotion because her father had criticized him and the Board
about a matter of public conceand that doing so violated her First Amendment
rights (the first prong)See, e.gAdler v. Pataki 185 F.3d 3541-45 (2d Cir. 1999)
(holding thatretaliatory action taken solely because of the protected speech of a
close family member is actionable under the First AmendmEis case turns on
whether thoseights werée' clearly establishédby controlling lawwhenDr.
Wardynskidid what he didthe second prong)

B.

“Whenwe consider whether the law clearly established the relevant conduct
as a constitutional violation at the time thie[government officiglengagedn
the challenged acts, we look for ‘fair warning’ to officers that the conduct at issue

violated a constitutional righitJones 857 F.3d at 85{citing Coffin v. Brandau



Case: 16-15583 Date Filed: 09/21/2017 Page: 7 of 21

642 F.3d 99, 1013 (11th Cir. 201X¥n banc). There are thremethodgo show
tha thegovernmenbfficial had fair waning:

First, the plaintiffs may show that a materially similar

case has already been decideelcondthe plaintiffs can

point to a broader, clearly established principle that

should control the novel facts of the situatibmally,

the conduct involved in the case may so obviously violate

the constitution that prior case law is unnecesdamger

controlling law, the plaintiffs must carry their burden by

looking to the law as interpreted at the time by the United

States Supreme Court, the Eleventh Circuit, or the

[relevant State Supren@ourt].
Terrell v. Smith668 F.3d 1244, 12556 (11th Cir. 2012]fcitations, quotation
marks, and alterations omitted]. at 125658 (discussinghe three methods in
detail); Vinyardv. Wilson 311 F.3d 1340, 13583 (11th Cir. 2002) (same).

The secod and third methods agenerallyknown as‘obvious clarity
casesSeeVinyard 311 F.3d at 13561. They exist wher¢he words othefederal
statute orconstitutional provisiomt issueare“so clear and the conduct so bad that
case law is not needed to establish that the conduct cannot be”lanuherethe
case law that does existss clear and broa@nd“not tied to particularized facts

that “everyobjectively reasonable government official facing the circumstances

would know that the official’s conduct did violate federal law when the official
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acted. Seeid.* Cases dmotoftenariseunder the second and third metho8ge,
e.g.,.Santameena v. Georgia Military Collegel47 F.3d 1337, 1340 n.6 (11th Cir.
1998)(“these exceptional cases rarely arise8ealso Coffin, 642 F.3cat 1015
(“Our case lavhas made clear that ‘obvious clarity’ cases will be rafeitipg
multiple cases, includingee v. Ferrarg 284 F.3d 1188, 1199 (11th Cir. 2002)
(referring to obvious clarity cases as a “narrow exceptidtdyriguez v. Farrell
280F.3d 134, 1350 n.18 (11th Cir. 2002)We very occasionally encounter the
exceptional case in which a defendant officer’s acts are so egregious that
preexisting, facspecific precedent was not necessary to give clear warning to
every reasonable . . .faer that what the defendant officer was doing must be
[unlawful].”)).

Becausdailing to promotean employee after héatherhadcriticized her
employeris not so egregious as to violate the First Amendmeritsfacewith

respect tdherconstitutional rightsand because there are“iwoad principlesin

* An example of the former is found Umited States v. Lanigb20 U.S. 259 (1997),
where the Supreme Court observedttiere has never been . . . a section 1983 case accusing
welfare officials of selling foster children into slavery; it does not follow thstich a case
arose, the officials would be immune from damageésid} at 271 (citation omitted). As for an
example of the latter, this court has hdidttthe general principle against warrantless searches
and seizures established in a variety of cases was enough to clearly egtabhsivarrantless
entry into a doctor’s office to look for a probationer was unconstituti@ee.O’Rourke v.

Hayes 378 F.3d 1201, 1208 (11th Cir. 2004) (“Hayes did not have a search warrant, and can
point to no exigency justifying his search. Consequently, even if a factuailgrscase did not
exist, his actions would still have violated rights that are clearly estialiunder these general
statements of principle.”).
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case law clearly establishitigateveryreasonable officiah that situatiorwould
know that the challenged condwabuld violateherFirst Amendmentights this is
not me of therare andexceptiorl “obvious clarity” cases. Thus wewill focus
our attention on theemaining (firstymethod to establish fair warning.

As noted to establish fair warning under this method, plaintifiy point to
prior case law (from the Supreme Court of the United States, the Eleventh Circuit,
or the higheiscourt in the relevant state) that materially similar. Jones 857
F.3d at 85152. “This method requires us to consider ‘whether the factual scenario
that the official faced is fairly distinguishable from the circumstances facing a
government official in a previous cased. (quotingLoftus v. ClarkMoore, 690
F.3d 1200, 1204 (11th Cir. 2032Rlthoughexisting case lawloes nonecessarily
have to be “directly on pointjt must be close enough to have put “the statutory or
consttutional question beyond debat&&eAshcroft v. atKidd, 563 U.S. 731, 741
(2011) see alsdHope v. Pelzer536 U.S. 730, 739 (2002)This is not to say that
an official action is protected lgualified immunity unless the very action in
guestion has previously been held unlawful; but it is to say that in the light-of pre

existing law the unlawfulness must be agpdy’) (internal citation omitted)if

® Indeed, imAdler, supra where the Second Circuit concludédt it violates the First
Amendment to retaliate against@mployee for the protected speech of a close family member
the Court of Appealspecifically acknowledgetthe matter is not free from doubt[.]” 185 F.3d
at 44. A matter that is “not free from doubt” cannot also be “obvious.”
9
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reasonabl@eoplecandiffer on the lawfuless of ayjovernment official’sactions
despite existing case lawedid not havdair warning and is entitled to qualified
iImmunity. Storck v. City of Coral Spring854 F.3d 1307, 1314 (11th Cir. 2003).
This caurt has stated many times thaf €ase lav, in factual terms, has not staked
out a bright line, qualified immunity almost always protects the defent@iiver
v. Fiorino, 586 F.3d 898, 907 (11th Cir. 200@)tation omitted.

It is particularly difficult to overcoméhe qualified immunitydefensean the
First Amendment contex$ee, e.g., Maggio v. Sipp&ll F.3d 1346, 1354 (11th
Cir. 2000) (“ a defendant in a First Amendment suit will only rarely be on notice
that his actions are unlawfi)l (citation omitted)Martin v. Baugh 141 F.3d 1417,
1420 (11th Cir. 1998) ([O]nly in exceptional cases will government actors have
no shield against claims made against them in their individual capadvessin’s
case is especially difficult to maintain because he basetaims against Baugh on
the First Amendment.”{citations omitted)Hansen v. Solderagner, 19 F.3d 573,
576 (11th Cir. 1994)dbservingthat decisions in the First Amendment context “tilt
strongly in favor of immunity” and only in the rarest of cases will it be found that a
reasonable officiadhouldhave known that he violatédlearly establishédaw);

Dartland v. Metropolitan Dade ., 866 F.2d 1321, 1323 (11th Cir. 1988d{ing

10
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thatonly “the extraordinary case” will survive qualified immunity in the First
Amendmentontex].
1.

With the foregoing in mind, we wifirst considerGainess freedomof

speech claim, followed by h&needom ofintimateassociation claim.
A.

The district coursaidit was clearly establishdtatadverseacion cannot
be taken against a pubkeployee because relative of themployeemade the
protected spee¢h”’ For this, thedistrict court citeda singlecaseBryson v. City of
Waycross888 F.2d 156211th Cir. 1989) But Brysondid not involve speechy a
relative of the employeet involvedthe employee’sownspeect. Gaines
impliedly concedeshat Brysondoes not support the position for which it was cited

by the district court as she does not even mentionabean her brefson appeal

® The plaintiff inBrysonwas a police captaiwho wastransferred to a less desirable
position after he filed complain&boutthe police chief. The panel in that case said (at the page
cite referenced in the district court’s opinion) ttfthe law is weltestablished that the state may
not [takean adverse action against] a public emgpk in retaliation for speech protected under
the first amendmehi” 888 F.2d at 1565. However, that general (and unquestionably gorrect
statement of the law sapsthingabout whether free speech rights can be assertedngone
who did not personally engagethre protected speech herself.

11
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Instead sherelies principallyon two other casds demonstratéhat the law in this
area is clearly establishéd

First, and primarilyGainesrelies onThompson v. North Am. Stainle562
U.S. 170 (2011), where the Supreme Court held that an employee could pursue a
retaliation claim against his former employer after he fivad because his fiancé
(who was an employee of the same compaagengaged ira protected activity.
However,Thompsomwasa Title VII casearising under the statute’s amétaliation
provision,and the protected activityasfiling a charge of discriminationnder
that statuteThe case does not constitute clearly established First Amendment law
because Title W protections are not always the same as those provided by the
Constitution.Cf., e.g., Washington v. Dayi26 U.S. 229, 239 (1976)We have
never held that the constitutional standard for adjudicating claims of invidious
racial dscrimination is identical to the standards applicable under Title VII, and we
decline to do so today.”Johnson v. Transportation Agency, Santa Clara,C
California, 480 U.S. 616, 632 (1987)[{V]e do not regard as identical the

constraints of Title Mland the Federal Constituti@m voluntarily adopted

" On the morning of oral argument in this case, counsel for Gsi@sitted eight
additional casesome of which related to the free speech claim, while the others concerned the
freedom of intimate associati claim). We reviewed each thifosecases and the supplemental
briefs that counsel wepgermitted to fileafter oral argument. Except where otherwisicated
thosecaseslo not warrant discussion.

12
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affirmative action plan¥); Snider v. Jefferson State Community Col|&#&l F.3d
1325, 1328 11thCir. 2003) (‘Although [prior Supreme Court and circuit
precedent] had concludéiat a sameex sexual harassment claim was actionable
under Title VII against a private employer, this precedent could not fairly put
Defendants on notice that their alleged conduct clearly violated a federal
constitutionalright.”) (emphasis in the origal). Althoughsomeof the logic and
discussion iMThompsorcould arguablhperelevant in the First Amendment
context--andcounsel foiGainesably makes thaargument--the fact remaing is
nota First Amendment case, arnlys it did not“clearlyestablish that whatDr.
Wardynskidid ran afoul ofthe constitutionTo be sure, it should go without saying
thata casdased on a statutory provision amhdich did not everaddress the
particularconstitutional right at issusannotput that“constitutional question

beyond debate SeealKidd, 563 U.S. at 741

% In her stack of supplemental authority, Gaines dilet v. Sasse664 F Appx 895
(11th Cir. 2016)a First Amendment retaliatiarase involving speech by a pareftie panel in
that case cite@hompsonn passing and said without afyrtherdiscussia that an “employee
can rely o evidence that [an adverse jattion] was the ‘intended means’ of retaliating for [the
parent’s] protected conductd. at 896. However, evaha single (and unelaborated) statement
in an unpublished opinion could “cleasgtablish” the law in this circuit for qualified immunity
purposesMetzwasdecidedNovember 30, 2016; the events at issuthis casaook place three
years prioyin 2013.At that point in time, no United Stat8sipreme Court, Eleventh Circuit, or
Alabama Supreme Court case had held on materially similartfeatfBhompsorwould apply
outside Title VIl and in the First Amendment context.

13
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Gaines alsaitesa district courbpinion thatrelied, in part, ormThompsonn
holding thatt violatesthe First Amendment teetaliate against a publemployee
because afpeech by alosefamily member(there, as here, th@aintiff's father)
Lewisv. Eufaula City Bd. of Ed922 F.Supp. 2d 129{M.D. Ala. 2012) But, of
course, alistrict courtcasecannot clearly establighe law for galified immunity
purposes eitheBee, e.gGonzakzv. Lee Cty. Housing Authority61 F.3d 1290,
1302 n.38 11th Cir. 1998) (oting“our precedent firmly states that a district court
opinion cannot'tlearly establish law for qualified immunjty

In sum at the time r@vant to thisase, it was not clearly establisribdt it
would violatean employee’$ree speech right® takeadverse actiobecauséer
fatherhadengaged iprotectedspeechlt might befair to sayin thatsituation that
the employeknew or should have knovthathe was violatinghe father’s First

Amendment right$® However it was nofclearlyestablishedinderthe controlling

° Lewisis similar to this case in thatiitvolved a teacher who suffered an adverse action
after her father pulicly criticized the school systerAlthough, as noted, a district court opinion
cannot “clearly establish” the law even if it were directly on point, itdeating that plaintiff in
that case was “allegedly perceived to share the sentiments expresmeddiher.” 922 F. Supp.
2d at 1303. Therare nosuch allegations here.

19 And the father mayave had a cause of action pursuarBeanett v. Hendrix423 F.3d
1247 (11th Cir. 2005), whicéxpresslyholds that private citizercan suex governmental entity
for violating the First Amendment the retaliatory conducit issue--here, punishing his chiet
would likely deter“a person of ordinary firmnes$fom exercisinghis First Amendment rights.
Id. at 1250-54see also idat 1254 (notind'’ [t]he effect on freedom of speech may be small, but
since there is no justification for harassing people for exercising thestitutional rights it need
not be great in order to be actable”) (citation omitted)

14
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law that it “would violate the constitutional rights the employeg.” Seelones
857 F.3d at 85{emphasis added)hus Dr. Wardynski was entitled tqualified
immunity (and summary judgmerdh the freedonof speech claim.

B.

We now turn to the freedom aftimateassociation claimAt oral agument
Gaines’'scounselexpressed hispinion thatthis cause of actiowas thestronger of
the two claims™* While it may present a slightlgloserquestion, ouanalysis and
conclusionarethe same

The First Amendmenmrotects twdifferent forms of association: expressive
associatiorandintimate associatiorfeeMcCabe vSharrett 12 F.3d 1558, 1562
63 (11thCir. 1994) “The right of expressive associatiethe freedom to associate
for the purpose of engaging in activities protected by the First Amendment, such as
speech, assembly, petition for the redress of grievances, and the exercise of

religion---is protected by the First Amendment as a necessary corollary of the

X Among the several cases that Gaines provided to us the morning of oral argument was
Boudreaux v. McArtqr681 F. App’x 800 (11th Cir. 2017), a case that involved alleged
retaliation against an adult child for the protected speech of a parent. That simgiclse was
decided in March 2017, so it is not relevantiéderminingwhether the law was clearly
establishedt the time thaDr. Wardynski acted in this case. However, it is relevant to the extent
it suggests that cases like this should be analyzed under freedom of associatiorfraedorot
of speechld. at 803(“Because Mr. Boudreaux is not alleging that he was retaliated against for
his beliefs due to his own speech or actions, but rather for his association with his miothe
made her beliefs known, the fdeam of association line of casesfl not the freedom of speech
line of cases] is most instructive here.”).

15
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rights that the amendment protects by its terras.at 1563(citing Roberts v.
United States Jaycee$68 U.S. 609, 6118, 622(1984). The right of intimate
associationwhich is the one at issue hee’ the freedom to choose to enter into
and maintain certain intimate human relationshigsd it isprotected fronundue
governmenintrusion“as a fundamental aspect of personal libe®gé d. (citing
Roberts.

To showthat a publiemployer has impermissibly burdenadinfringeda
constitutional rightthe employeenust first demonstrate that the asserted rght i
protected by the Constitutienwhich, agust indicategtheright to freedom of
intimate associationisand that he or she suffered adveasgonfor exercising
the right 1d. at 1562. Upon making these two showings, the employee is entitled
to prevalilif the adverse employment action was taken in such a way as to infringe
the constitutionally protected rigljiof intimate association].Id.

Gaineshas quoted anctliedon the foregoing in her brief. However, they
aregeneraland abstract statemermf the law, and “[g]eneral propositions have
little to do with the concept of qualified immunityMuhammads. Wainwright
839 F.2d1422, 142411th Cir. 1987)As we have saidThe line between the
lawful and the unlawful is often vagudarlow’s ‘clearly established’ standard

demands that a bright line be crossed. The line is not to be found in abstractions

16
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to act reasonably, to act with probable cause, and se-fbrhin studying how
these abstractions have been applied in concrete cimucest " Barts v. Joyner
865 F.2d 1187, 1194 (11@ir. 1989);see also, e.gAnderson v. Creightq83
U.S. 635, 64811 (1987)even thougtt was clearly established that plaintiff had
“ageneraright . . . to be free from warraless searches fifis] home unless the
searching officers have probable cause aackthre exigent circumstanfg'sthe
court of appeals should hal@nsider[edjthe argument that it wasot clearly
established that éhcircumstancewith which fthedefendant] was confrontetid
not constitute probable cause and exigent circumstancdsdsser v. Spark248
F.3d 1117, 1122 (11th Cir. 2001) (“A constitutional right is clearly established if
controlling precedent has recognizéd tight in &concrete and factually defined
context. A plaintiff cannot avoid the qualified immunity deferigg referring to
general rules and to the violation of absttaights.” ) (citatiors omitted). Thus, as

previously noted* if case law, in fatual terms, has not staked out a bright line,
gualified immunity almost always protects the defendadliver, 586 F.3d at 907
(citation omitted.

The questionn this casas not whether there is a First Amendment right t

intimateassociation; theris. Nor is the questin whether a public employeanbe

subjected to an adversenploymentaction for exercising that right; she can’t. Nor

17



Case: 16-15583 Date Filed: 09/21/2017 Page: 18 of 21

Is the question whethéne employeavill prevail if the adversactioninfringed on
her right tointimate association; sivall. The questionve are called to decide is
more narrow: was it clearly established in 2013 (by the U.S. Supreme Court, this
court, or the Supreme Court of Alabantfagt it would violate the right to freedom
of intimate association to take an adverse action agaireshployee whose father
publicly criticizedher employe?

Noneof thecircuit caseghatGaines has citeithivolved the same or similar
facts For example,n McCabe which we quoted earliea police chief'ssecretary
sued the cityand the police chietlaiming thattheyviolated heright tointimate
association by transferring her to a less desina#ionbecaus®f her marriage
to apolice officer.In Shahar v. Bowerd 14 F.3d 1097 (11th Cir. 1997) (en banc)
a lawyer suedhe Attorney General of Georgia arguingter alia, that he violated
her rightto intimate association when he withdrew a job offiterhelearned of
her lesbian marriagénd in Sarling v. Board of @y. Comm’rs 602 F.3d 1257
(11th Cir. 2010)aformer firefighter suedthe county and a fire department officer,
alleging that his demoticfor having arextramaritalaffair with another firefighter

violated hisintimate association rights.

12 The casehatthe district court reliedipon,Hatcher v. Board of Public Ed809 F.2d
1546 (11th Cir. 1987), involved a public schtedcher who was deniedpromotion after she
was present alongsidand associated with) a group of parents who were protesting the school
system. Thus, it was an expressive associationr-eagean intimate association casand the
18
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The two cases that Gaines’s attorney has‘dmdt support hefreedom of
intimateassociatiorclaim arealsoinapposite. IWilson v. Taylor733 F.2d 1539
(11th Cir. 1984)the plaintiff, a police officer, was fired because he was dating the
daughter of a convicted felon and reputed key figure in organized. drhsecourt
held that his “freedom of [intimate] association rights were violatield’af 1550],
butthe panel specifically noted it was “a narrow holdind."at 1544 n.3accord
e.g.,Chesser248 F.3d at 1125 n.10 (“we expressly recognizalfiisonthat it
was ‘a narrow holding™). Andn Lawson v. Curry244 F. App’x 986 (11th Cir.
2007),the plaintif surviveda motion to dismiss oqualified immunity grounds
where she alleged that her intimate associatgirishad beerviolated whershe
was harassed, disciplined, aned for being in interracial relationships and for
being pregnant with an interracial chilthat case is not remotely analogous to
what we have here.

Ultimately, counsel foiGaineshadto concede at oral argument thdtere

certainly are no cases that we’ve cited dealing with the protection of a child from

panel intimated thatlaintiff did more thagustassociatevith people who protested; she was
essentially a protester hers@eed. at 1557-58 (commenting that plaintiff “chose to add the
support of her silent presence to the [protest] efforts of those who took a niveealet’).
Thereis noallegationin this case, by contrast, that Gaines playedrale or in any way
supported (even “silently”) her fatheicsiticismsabout Dr. Wardynski and the Board. Thias,
would not appear that she exercidet rights tofree speecland/orassemblypr associatwith
her father for the purpose of engaging in [such] activitiesicCabe 12 F.3d at 1568mphasis
added).

19



Case: 16-15583 Date Filed: 09/21/2017 Page: 20 of 21

retaliation based upon the conduct of a paréntthe absence of any controlling

casenvolving thatsituation onsufficiently similar facts Dr. Wardynski did not

havenotice andfair warning' thathe wasviolating Gaines’sright tofreedom of

intimate associatiarAccordingly, Dr. Wardynski was entitled to qualified

immunity, andsummary judgment shoulthve been granted on that claim as well
V.

Because the casaw that Gaines has relied upon was not particularized to
the facts of the case, but ratltemerely set out First Amendment principles at a
high level of generality, #vas not‘apparerit thatpassing her over for promotion
based on things her father said woulolate her constitutional rightsThus Dr.
Wardynskiis entitled to qualified immunitgn oth thefreedom of speech claim
and thefreedom of intimate association claim.

Forthese reasonsve reverse the district court’'s erddenying summary
judgment, and we remand this case with instructions to grant Dr. Wardynsk
summary judgment based on qualified immumisyo theSection 1983 claim
against him.

REVERSED.
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JORDAN, Circuit Judge, concurring.

In my view, the constitutional right to freedom of intimate association,
whether seen as a pure or hybrid First Amendment rgg®, Roberts v. United
States Jayceet68 U.S. 609, 6180 (1984),protects a public empjee from
adverse treatment based on the speech of a close relative or family mé&uaber.
Adler v. Pataki 185 F.3d 35, 445 (2" Cir. 1999); Adkins v. Bd. of Education
982 F.2d 952, 9556 (6" Cir. 1993);Lewis v. Eufaula City Bd. of Educatiod22
F.Qupp.2d 1291, 1306R3 (M.D. Ala. 2012). See alsoCollin O’Connor Udell,
Intimate Association: Resurrecting a Hybrid RightTex. J. Women & Law 231,
28485 (1998). Nevertheless, | concur in the court’s opinion and qualified
iImmunity analysis because nases from the Supreme Court, the Eleventh Circuit,

or the Alabama Supreme Court have so far come to that conclusion.
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