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D.C.DocketNo. 2:14-cv-01640WMA

JAMILIA JONES

Plaintiff - Appellant
versus

ALLSTATE INSURANCE COMPANY,

Defendant Appellee

Appeal from the United States District Court
for the Northern District of Alabama

(September 6, 20)7

Before WILSON and NEWSOM Circuit Judgs and MORENQ,” District Judge.

*Honorable Federico A. Moreno, United States District Judge for the Southéninti
Florida, sitting bydesignation.
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MORENGQ, District Judge:

JamiliaJones sued her employer Allstate Insurance Company alleging
violations of the Americans with Disabilities A@DA), the Family and Medical
Leave Act(FMLA) and Title VII's prohibiions onsexual harassment and
retaliation. Her failure to prove an adveeseploymentction defeatber ADA,
FMLA and Title VIl retaliationclaims Her sexual harassment claims under Title
VIl were not timely filed. Therefore, the judgment in favor of Allstate Insurance
Company is AFFIRMED.

|. Factual Background

Plaintiff, Jamilia Jones, filed her complaint against her past employer,
Allstate Insurance Company under theA, FMLA, and for sexual harassmeantd
retaliationunder Title VII. Allstate moved for summary judgment and the district
court granted the motion on all counts. This appeal ensued.

Jonesa female workedat Allstate from May 10, 2010 until September 24,
2012, when she clainIstate constructively dischargdaer. She worked at the
Birmingham, Alabama call center aslaims specialist, which requireddr to
provide customer service over the phone to clients involved in car accidents.
Jermaine Johnson became her supervisor in June 2011.

A. Sexual Harassment
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Jones testified that Johnson sexually harassefiidmiOctober through
December 2011She proviegd detailed examples of harassment that occurred until
December 201,lincluding text messages Johnson sent eDecember 2011
Jones spoke to Johnson’s supervikailasha DawkinsandmanagerRonnie Pring
about Johnson’s behavioln those conversationdpnes was “vague’baut what
had occurred andlasvisibly upset. Jones requested Prine transfer her because
Johnsorwas making unwanted remarks and using profanity in her presenice
granted theransferrequest to another team and her supervisor became Jeremy
Head. Despite the transfer, Jones testified that she continued to work in the same
room as Johnsdpecausall the claims specialists worked in one big room with
different cubicle areas.

Jones knew Allstate had a pdliprohibiting sexual harassment and that the
company had a Human Resources Departmémes, howevedid not report her
claim of sexual harassmeutil April 23, 2012 when she made a written complaint
of sexual harassment against Johnson.

B. Family andMedicalLeaveAct Absence

Soonafter hetDecembetransferin January 2012Jonegook medicalleave
because she was sufferifigm posttraumatic stress disorder due to her interactions

with Johnson. Jones returned from medical leave in April 2Q3n her return,
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Jones admits that Johnson did not touch her, text her, ask her to reveal herself, or
take pictures of her. Jones testifiadweverthat Johnsostoppedoy her cubicle

and stard at her minutes at a time until Head asked him to ledvess testified
thatthese staring incidenteappened numerous times.

C. TheApril 23, 2012 Complairand Past Complaints

Jones testified that she feared makirsg@ual harassmenbmplaint against
Johnson. She heatitcroughword-of-mouththat complainingvould not benefit her
as other women had previously complaiaédut him

Human Resources Director Kimberly Lyn and Ronnie Prine were both aware
that in 2009 another female employ&@eAmersonhad made a sexual harassment
claim against Johnson. Lyn investigated the complaint and interviewed a witness
named Khadijah Powell, who also told Lyn that Johnson had sexually harassed her
While investigating Amersds and Powell’s allegations, Lyn interviewed Johnson,
who denied the accusations. At the tirhgn interviewed Prine, wheaidhehad
known Johnson for five years and had not seen his behavior cross thEiinefelt
Johnson was an effective leader and that his supervisors had no knowledge of
Johnson acting inappropriately with his subordinates. Lyn dismissed the complaint
against Johnson finding that Amerson and Powell had an agenda against Johnson.

Because their stories were similayn found they were not credible. Prior to 2009,

4
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there was one other complaint against Johnson in 2004/&sadlso
unsubstantiated. As a result of the 2009 investigafitstate required Johnsdo
attendsexual harassment training.

When Allstate received Jonsg\pril 23, 2012 letter, Lyn began another
investigation. She interviewed Jones, Prine, DawKiosnsonle’Keisha Morton,
andJonita Porter. On May 4, 2012, Lyn interviewed Johnson, who acknowledged
sending Jones inappropriate text messagd®vember and December 2011.
Johnsoralsoacknowledjedthat hetold Jonesabout the previousexual harassment
investigatios. Lyn recommendedand Allstate approvedohnson’s termination
effective May 8, 2012.

D. Joness Attendance after her Complaint and Resignation

Jones worked two days between her April 23 letter and Johnson’s discharge
on May 8, 2012. On April 30, 2012, Tabitha Simmons, a manager, met with Jones
and counseled her regarding her attendance. Between May 16 and 18, 2012, Jones
again failed to show for work or call the attendance line. Jones worked four days in
May 2012. She took sheterm disability leave in June 2012 and worked just one
full-time day in July.

When Jones returned to work on July 9, her doctor recommendedtangart

schedule, wdaing four hours per day with a shift starting at 10 am for two hours, a

5
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lunch break, and then another tivour shift. Allstate approved the pérhe
schedule.When thedoctor recommended thddnesesume fultime work, Allstate
put her on a fultime schedule.

Jones testified that she required breaks upon returning to work. She initially
testified that Allstate did not comply with her doctor’s requests to give her breaks.
She later testifiechiat sheook five to ten minute breaks when allowed. She could
not identify a specific date that Head, her supervisor, denied her a breakalstead
did not discipline her at any point for taking a bred&neshad the ability to put a
code on her phorte designate herself as unavailable.

On August 22, 2012, Jones interrupted a meeting between Allstate supervisor
Erika Blanks and another Allstate employee. During this meeting, Jones disclosed
to Blanks the contents of her sexual harassment claim, announced she was getting a
lawyer, and resigningJonedestified thaher coworkerswould not talk to her for
fear of losing their jobs. The few people who did speak to her always had a withess
present to avoid being alone with hén September 10, 2012, Jones sent Head an
email tendering her resignation effective two weeks later on September 24, 2012.
Jones did not go to work after September 10, 2012. Allstate paid her for the two
additional weeks even though Jones did not work.

Il.Legal Standard
6
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We review a district court’s order granting summary judgndermovo

applying the same legal standards as the district court. Harris v. H&W Contracting

Co., 102 F.3d 516, 518 (11th Cir. 1996). The Court reviews the record and all
inferences drawn in the light most favorable to the-maving party. Welch v.

Celotex Corp., 951 F.2d 1235, 1237 (11th Cir. 1992).

1. Legal Analysis

A core element oéveryemployment discriminationlaimis whether the
employeesuffered an adverse employment actidonesclaimsshe sufferedwo
adverse actionshat Allstateconstructivelydischargd herandthat Allstate did not
provide her withsufficient reaks upon her return from medical leadéerecord
establishes neither a constructive discharge nor insufficient breaks and dkesuch,
district court correctly granted summary judgment onAD& , FMLA, andTitle
VIl retaliation claims.

Despite Jones’s failure to establish an adverse attierdistrict court
nevertheless decided that Jones could not pdogast summary judgment because
her case presented alternative claims under the various employment discrimination
laws. The district court also extensively analyzed the standard of causatian for a
FMLA retaliation claim, which requires a plaintiff shotresengaged in protected

activity and suffered an adverse action that was causally related to that activity.
7
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Surtain v. Hamlin Terrace Foundnc. 78 F.3d 1239, 1247 (11th Cir. 2015). The

district court determined that the FMLA'’s causation standagdiresa plaintiff to
make dbut-for” showingthat an adversaction was causally related to the
protected activityi.e. plaintiff's medical leavie Because we finthat Jonegails to
provean adverse actiome need not decide whether the district court erred in
disallowing alternative pleading or in applying a “foit” causation standar her

FMLA retaliation daim.

A. ConstructiveDischarge

On appealJoneslaims there is a question of fact as to whether she suffered
a constructive discharge, which is an adverse action under the FMLA, the ADA, and
Title VII. To prove a case of constructive dischameemployee must show that
her “working conditions werso intolerable that a reasonable person in [her]

position would be compelled to resignMorgan v. Ford, 6 F.3d 750, 755 (11th Cir.

1993)(quotingSteele v. Offshore Shipbuilding, In@67 F.2d 1311, 1317 (11th Cir.

1989)). “[F]Jor a constructive discharge claim to present a jury issue and thereby
survive summary judgment, the plaintiff must produce substantial evidence that

conditions were intolerable.Akins v. Fulton Cty, 420 F3d 1293,1302 (11th Cir.

2005) (citing Brochu v. City of Riviera BeacBd4 F.3d 1144, 1155 (11th Cir.

2002)).
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As evidence of the intolerable working conditions, Jones points to Johnson’s
treatment of her. The record, however, shows that Allstate terminated Johnson'’s
employment within two weeks of Jongsomplaint, and Jones did not resign until
four monthdater. Joneslsoarguesherco-workers silenttreatment upon her
return from leavesupports her constructive discharge claim. She claims they did
not speak to her for fear of losing their jobs, and if they did, itwdswitnesses
present. The record also shows that Jones worked two days in May 2012 and was
out the month of June. She worked one-fintle day in July. Allstate then placed
her on a partime schedule at her doctor’s request for some time. Wheobtor
allowed, Allstate returned her to a ftiline schedule. By August 22, 201J®nes
told Blanks she would be resigning. Her absences continued and she provided her
resignation on September 10, 2012. Even if she returned to wetifall
sometime in théate summer of 2012, she still would have been there only six to
eight weeks before resigning. And during that time, her only complaint is that her
co-workers did not speak to her and that she could not take enough breaks. These

facts simply do noamount to intolerable working conditionSeeVirgo v. Riviera

Beach Assocd.td., 30 F.3d 1350, 1363 (11th Cir. 1994) (“A claim for constructive

discharge requires the employee to demonstrate that the work environment and

conditions were so unbearablat a reasonable person in that person’s position
9
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would be compelled to resign.”).
Moreover, Plaintiff's decision to voluntéy resign in the face of possible
termination is not a constructive discharge. A resignation is voluntary as long as the

plaintiff had a choice, even if the alternatives are unpleasant. Hargray v. City of

Hallandale 57 F.3d 1560, 1568 (11th Cir. 1995a{sg that where plaintiff has a
choice, she can “stand pat and fight”). Jones had a choice, and she chose to
voluntarily resign.

B. Americans with Disabilities Act Claim

To establish @rima faciecase under the ADA, a plaintiff must shtid) a
disability, (2) thatshe wastherwisequalified to perform the job, and (3) thatsh

wasdiscriminated against based upon the disaliliglevelandv. Home Shopping

Network, Inc., 369 F.3d 1189, 1193 (11th Cir. 2004). A “qualified individual” is

defined as an ‘individual who, with or without reasonable accommodation, can
perform the essential functions of the employment position that such individual
holds or desires.” 42 U.S.C. 8§ 12111(8). Jones does not appeal the distrist court
finding that she was not “qualified” under the ADA because she admitted
attendance was required for her job, and she worked very few days upon returning

from leave. Jones has waived this issBeeCarmichael v. KellogoBrown, &

Root Serg., 572 F.3d 1271, 1283 (11th Cir. 2009).

10
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Even if Jones contested this findiagd was “qualified” under the ADAhe
record does not show she was discriminated against based upon Heapuoatic
stress disorderAs evidence of discrimination, Jones says Allstate did not give her
sufficient beaks and that she was constructively discharged. Because we have
already found the record does not suffice to show a constructive discharge, we will
examine whether Allstate discriminated by not allowing her sufficient breaks.

This recorddoes not showhat Allstate refused Jones any breaksnescould
not identify one instance where Head denied her a break, nor could she identify any
instance wherdllstatedisciplinedherfor taking a break.The record shows she
took 5to 10-minute breaks. Moreovehllstate accommodated her pdrne
schedule request. The record evidence doesupport her claim that she suffered
discriminationdue to heposttraumatic stress disordeAs such, the district court
properly granted summary judgment on the ADArla

C. Timeliness of Sexual Harassment Claims

Liability under Title VII depends upon the timely filing of an EEOC charge

setting forth the conduct allegedly inconsistent with Title \Bee Wilkerson v.

Grinnell Corp., 270 F.3d 1314, 1317 (11th Cir. 20QAabama is a nowleferral

state, and the deadline for fiing an EEOC charge of discrimination is 180 days after

the alleged discriminatory acLedbetter v. Goodyear Tire & Rubber Co., [r21
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F.3d 1169, 1178 (11t@ir. 2005). The district court held that Jonssglaim of
supervisor sexual harassmergstime-barred because Johnson ceased being her
supervisor in December 2011, and Johnson did not file her first EEOC charge until
August 29, 2012To be timely, the hostilerork environment had to exist as of

March 2, 2012.

The Supreme Court has “instructed that a hostile work environment, although
comprised of a series of separate acts, constitutes one ‘unlawful employment
practice’ and so long as one act contributing to the claim occurs within tige fili
period, ‘the entire time period of the hostile environment may be considered by a

court for the purposes of determining liability.” Watson v. Blue Circle, Inc., 324

F.3d 1252, 1258 (11th Cir. 2003) (quotiNgt’l R.R.Passenger Corp. v. Morgan

536 U.S. 101117(2002)). A series of harassing conduct comprises the same
hostile work environment where the “peind postimitations period incidents
involve[d] the same type of employment actions, occurred relatively frequently, and
were perpetrated byersame managersMorgan 536 U.S. at 120.

“[A] Title VII plaintiff cannot recover for acts that occurred before the filing
period if such acts are no longer part of the same hostile work environment claim

because ofcertain intervening actionsf the enployer? Watson 324 F.3d at

1258;Stewartv. Miss. Transp. Comm’n, 586 F.3d 321, 328 (5th Cir. 2009)
12
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(“intervening action . .will sever the acts that preceded it from those subsequent to
it, precluding liability for preceding acts outside the filimopndow”). In Watson

the plaintiff complained a eworker named Peters displayed lewd photos in her
presence. Management confronted Peters and asked him to dispose of the
pornography, which he did. ®Court found the management action was an
intervening one rendering Petersbnduct no longer part of the plaintiff's hostile
work environment claimld. at 1259.

Like Watson Jonescomplained she and Johnson were not getting along in
December 2011. AMdtate promptly transferred her to another team under another
supervisor. Transferring Jones to another team is a sufficiently intervening act
severing the initial hostile work environment from the subsequent®eeStewart
586 F.3d at 329 (reassiggiplaintiff to new supervisor constitutes sufficient
intervening action, even though harassment later resumed). The staring alleged by

Jones cannot overcome Allstate’s intervening actieee e.q, Holmes v. Utah483

F.3d 1057, 1064 (10th Cir. 2007)nding transfer constituted intervening act,
rendering inappropriate hug she experienced after transfer as not part of the initial
hostile working environment). In any event, the staring that occurred in April 2012
does not rise to the level of severe or pervasive conduct sufficiafier the terms

or conditions of Jones’s employmeatcreate a hostile work environment
13
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Mendoza v. Borden, Inc., 195 F.3d 1238, 1248 (11th Cir. 1999).

D. TheEllerth/FaragherDefense

Even though the district court found her claim of supervisor harassment
untimely, it nevertheless evaluated whether her supervisor harassment claim

survived the defense establishedraragher v. City of Boca Ratph24 U.S. 775

(1998) andBurlington Indus, Inc. v. Ellerth, 524 U.S742 (1998). Under

Faragher/Ellerthemployers may be held vicariously liable for the sexual

harassment of a plaintiff by a “supervisor with immediate (or successively higher)
authority over the employee Faragher524 U.S. 8807;Ellerth, 524 U.S. at 75

63. However, an employer may escape liability by establishing “(a) that the
employer exercised reasonable care to prevent and correct promptly any sexually
harassing behavioand(b) that the plaintiff employee unreasonably failed to take
advantage of any preveve or corrective opportunities provided by the employer or
to avoid harm otherwise.Faragher524 U.S. aB07, Ellerth, 524 U.S. at 765An
employer may demonstrate reasonable care to prevent sexual harassment by
showing the development 6&n effective and comprehensive asgixual

harassment policy which is“thoroughly disseminate€dand to which the employer

“demonstrate[s] a commitment to adheringarley v. Am.Cast Iron Pipe Co., 115

F.3d 1548, 1554 (11th Cir. 1997)

14
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Allstate had a policy prohibiting sexual harassmentahidiman Resources
Department.Allstate’s policy allows employees to report incidents to a manager or
to human resources. Although her harassment began in October 2011, Jones did not
report the sexual harassment until April 23, 2012. In the interim, she spoke to
Dawkins and Prine in Decemberl20 Jones told Dawkinshe and Johnsomere
not getting along Without specific detailJones vagueltold PrinethatJohnson
made unwanted remarks to her and used profaRityie granted Jonesfequest to
transfer to another supervisalonedid na tell either managesbout the incidents
of sexual harassment thatcurredoetween October and November 2011.
Unequivocally, once Jones reported the harassment on April 23, 2012, Allstate
immediately began an investigation and terminated Johnson tvks \zter.

Allstate’s antitharassment policy, Plaintiff's failure to avail herself of that
policy for months, and Allstate’s swift investigation and termination of Johnson

establish thé&aragheiEllerth defense in this casé&ee Madray v. Publix

Supermakets, Inc., 208 F.3d 1290, 1300 (11th Cir. 2000) (“[O]nce an employer has

promulgated an effective adtarassment policy and disseminated that policy and
associated procedures to its employees, tth@&incumbent upon the employees to
utilize the procdural mechanisms established by the company specifically to

address problems and grievant@gqquotingFarley 115 F.3d at 1554Baldwin v.
15
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Blue Cross/Blue Shield of Ala480 F.3d 1287, 136067 (11th Cir. 2007) (stating

that an employee’s failure to use an employer’s procedures or take advantage of
preventive or corrective measures establishes the second elemerfarfaitieer
defense).

Jones contends thk&ragheiEllerth defense is not established in this case

because Allstate had notice that Johnson had sexually harassed two women in 2009
and one in 2005, and rendered those claims unsubstantiated. Jones asserts those
human resources investigations were lacking, and only emboldened Johnson to
continue sexually harassing his subordinates. The record, however, shows that
Allstate did investigate those claims, and found them to be unsubstantiated after
Human Resources manager Lyn interviewed the witnesses. Although the claims
were found to be wsubstantiated, Allstate sent Johnson to trainiflgerefore,

Jones’s argument does not preclude application dfdnggher/Ellertliefense.

Finally, Jones contends that Allstate should have immediately suspended
Johnson duringhe May 2012nvestigation.It is well-settled, however, th&an
employer need not act instantaneously, but must act in a reasonably prompt manner

to respond to the employee’s complainEtederick v. Spring/United Mgm€o,

246 F.3d 1305, 1314 (11th Cir. 2001). This Courtdititht Allstate’s actions in the

two-week period were sufficiently prompt to comply with its legal obligation.
16
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E. CoworkerSexuaHarassmen€Claim

Even if we agreed with Jones that the staringdhatirredn April 2012 was
sufficiently severe to establish a claim of sexual harassment byar&er, the
record shows Allstate did not have notice, which also defeats Jones’s ¢iuen
“the alleged harassment is committed bywawrkers. . . a Title VII plaintiff must
show that the employer either knew (actual notice) or should have known
(constructive notice) of the harassment and failed to take immediate and appropriate
corrective action.”"Watson 324 F.3d at 1259.

Jonesarguesher statements to Dawkins and Prine gave Allstate both actual
and constructive notice bersexual harassment complaint, especially because
Prineknew about Amerson’s sexual harassment compdagaihst Johnsom 2009
We disagree

The record shows Jones told Dawkins that she and JoHditsant get along.
Without specific detail, she told Prine “vaguely” that Johnson made unwanted
remarks, and used profanityher presenceShe requested Prine transfer her and
she did not request an investigation. Prine then transferred her. Certainly, an
employee that isexually harassed may be upset and say that a supervisor uses
profanity and unwanted remarks. This scenario can also manifest when an

employee is simply not getting along with her supervigdrat Prine knew of the

17



Case: 16-15628 Date Filed: 09/06/2017 Page: 18 of 18

prior allegations of sexual harassmenlikewise insufficient to put him on
constructive notice, wheras here, Human Resources investigated those claims and
found them unsubstéiated Moreover,Prine took “immediate corrective action”
by transferringlones to another supervisdased on the information Jones gave
him, he was not on constructive notice that an investigation for sexual harassment
was warranted.

The record certainly establishes that once Jones gave Allstate actuabhotice
the sexual harassment on April 2812, Allstate took immediate corrective action,
which precludes liability on her emorker sexual harassment claim.

AFFIRMED.

! To prove negligence, Jones must also show actual or constructive notice. Based on the
aboveanalysis, Plaintiff’'s negligence claim against Allstate also fails.
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