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Defendant.

Appeal from the United States District Court
for the Southern District of Alabama
D.C. Docket No. 1:19-cv-00221-C

Before LAGOA and BRASHER, Circuit Judges, and BOULEE,* District
Judge.

PER CURIAM:

This case concerns the shooting death of Jonathan Victor.
Officer Matthew Hunady, a deputy with the Baldwin County Sher-
iff's Office, responded to the scene of a single-car accident where
the driver—Victor—was behaving erratically. Following a ten-mi-
nute stand-off, Officer Hunady shot and killed Victor. Donna
Chisesi, the administratrix of Victor’s estate, filed suit under 42
U.S.C. § 1983, bringing claims for excessive force and wrongful
death against Officer Hunady and for supervisory liability on a fail-
ure to train theory against Baldwin County Sheriff Huey Hoss
Mack. The district court denied Officer Hunady and Sheriff Mack’s
motion for summary judgment on qualified immunity grounds,

and this interlocutory appeal followed. After oral argument and

*Honorable J. P. Boulee, United States District Judge for the Northern District
of Georgia, sitting by designation.
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careful consideration, we dismiss Officer Hunady’s appeal for lack
of jurisdiction and reverse the district court’s denial of qualified im-
munity with respect to Sheriff Mack.

I. FACTUAL BACKGROUND

The outcome of cases involving qualified immunity “de-
pends very much on the facts of each case.” Brosseau v. Haugen, 543
U.S. 194, 201 (2007). Notably, “[t]he “facts’ at the summary judg-
ment stage are not necessarily the true, historical facts” because
“they may not be what a jury at trial would, or will, determine to
be the facts.” Cantu v. City of Dothan, 974 F.3d 1217, 1222 (11th Cir.
2020). “Instead, the facts at this stage are what a reasonable jury
could find from the evidence viewed in the light most favorable to
the non-moving party . . ..” Id. Accordingly, we view the record
in the most pro-Chisesi light possible while staying within the

realm of reason.

On May 12, 2017, Victor was involved in a single-vehicle ac-
cident on Interstate 10 in Alabama. Volunteer firefighters and par-
amedics arrived first to assist Victor. When firefighter Michael To-
bias approached Victor, he refused to roll down his window.
Through the window, Tobias noticed that Victor’s hands were
wrapped in cloth and that they appeared to be bleeding. Tobias
also noticed that Victor was acting strangely and aggressively. As
a result, Tobias backed away from Victor’s vehicle and called the
Baldwin County Sheriff’s Office for assistance.

Meanwhile, a paramedic also approached Victor’s vehicle.
Victor shouted at the paramedic to leave. Significantly, the
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paramedic believed that he saw a weapon in Victor’s lap. Conse-
quently, the paramedic and all others on scene retreated, took
cover behind a parked vehicle, and waited for law enforcement to

arrive.

Upon speaking with the 911 operator, the Baldwin County
Sheriff’s Office dispatched to responding officers the following in-
formation about Victor: (1) he was approximately 30 years old and
had barricaded himself in his vehicle; (2) first responders had seen
a weapon on his lap' and were backing away from him; (3) he was
covered in blood and had his arm wrapped; (4) he had jumped in
the back of the vehicle and grabbed something, but they could not
tell what it was; (5) he was not compliant with instructions; and (6)

he was talking to himself.

Officer Hunady self-dispatched to the scene of Victor’s sin-
gle-vehicle accident. Officer Hunady is a seasoned law enforce-
ment officer with approximately twelve years of experience. His
initial law enforcement training was twenty-five weeks long, and
the Baldwin County Sheriff's Office conducts at least four training
sessions per year for active officers. The Baldwin County Sherift’s
Office, however, does not offer specific training programs in these

three areas: (1) crisis intervention, (2) de-escalation techniques, and

1 Although the dispatcher for the Baldwin County Sheriff's Office relayed to
responding officers that the first responders saw a weapon on Victor’s lap, the
911 operator had only told the dispatcher that they thought they saw a weapon
on Victor’s lap.
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(3) engaging with persons who are suicidal or otherwise under

acute mental distress.

Upon Officer Hunady’s arrival, first responders confirmed to
Officer Hunady at least some of the information that he had ini-
tially received over dispatch. More specifically, one first responder
told Officer Hunady that Victor was wide-eyed, acting irrationally,
talking to himself, and possibly armed.

With rifle in hand and aimed at Victor’s vehicle, Officer
Hunady positioned himself behind a firetruck that was about fif-
teen to twenty yards away. For roughly ten minutes, Officer
Hunady shouted to Victor that he was with the Sheriff’s Office, that
he needed Victor to come out of the vehicle with his hands up, and
that the officers were there to help him. Rather than comply with
these instructions, Victor moved around in his vehicle. During this

time, Officer Hunady could not determine what Victor was doing.

After ten minutes, Victor stepped out of the passenger side
of his vehicle — the side closest to the officers. The dispute central
to this case arose here. When Victor emerged from the vehicle, he
was holding his arm at an unusual angle with something wrapped
around his hand. Officer Hunady says that Victor took an aggres-
sive, shooter’s-type stance, with his arms punched out in front of
his chest as if he were aiming a concealed object at the officers. Be-
cause of Victor’s posture, Officer Hunady says he believed that Vic-
tor was armed with a weapon. Chisesi contests Officer Hunady’s
recollection and says that Victor never took a shooter’s-type stance

or punched his arms out as if he were holding a gun. Instead, based
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on the video, Chisesi says that Victor was holding his arm because

it was injured, and that Victor’s arm was wrapped in cloth because

it was bleeding. The district court, upon reviewing video footage

of the incident, concluded that a reasonable jury could agree with

either party’s version of events.

Approximately thirty to forty seconds after exiting his vehi-

cle, Victor began slowly to walk up an embankment toward Officer

Hunady and other officers, who were behind a firetruck on the in-

terstate. Officer Hunady can be heard on video shouting these

commands while Victor was moving toward the officers:

Drop what’s in your hands. Drop what’s in your
hands. Drop it. Drop it. Drop it right now and put
your hands up. We’re just here to help you, man.
We’re just here to help you. Drop whatever you got
in your hand, dude. Drop it. Drop it. Put your hands
up, man. We're just here to help you. Put it down,
dude. Putitdown. Don’t advance. Do not advance.
Do not advance. Stand right there. Man, don't
p** do it. Put it down, put it down. Put it down
right now. Put it down. Put it down. Put it down.
Put it down.

Victor can at one point be heard responding, “No, you drop it.”

After the last “put it down,” Officer Hunady fired four shots at Vic-

tor, killing him. Later investigation revealed that Victor was not

armed—he was holding a fanny pack that he wrapped with a rain

jacket.
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We do not know from the videos or the rest of the record
exactly how Victor reacted, physically, to Officer Hunady’s com-
mands. The videos do not answer that question because, as he be-
gan to advance toward the officers, the view of the cameras that
recorded much of the incident became blocked by the firetruck be-
hind which the officers were hiding. Testimony does not resolve
the issue, either. Officer Hunady says that, in the moments leading
up to the shooting, Victor never put down what was in his hands,
never stopped advancing, and never put his hands up. An eyewit-
ness testified, however, that Victor was “just standing there” when

Officer Hunady opened fire.
II. PROCEDURAL HISTORY

As the administratrix of Victor’s estate, Chisesi filed a 42
U.S.C. § 1983 lawsuit against Officer Hunady and Sheriff Mack.
Chisesi alleged excessive force and wrongful death in violation of
the Fourth Amendment against Officer Hunady. As to Sheriff
Mack, Chisesi alleged failure to properly train and supervise deputy
sheriffs in responding to injured individuals who display signs of an

altered state of mind.’

Officer Hunady and Sheriff Mack moved for summary judg-
ment on qualified immunity grounds. The district court denied

their motions.

2 Chisesi also brought a claim under Monell v. Department of Social Services, 436
U.S. 658 (1978), against Sherift Mack. That claim is not before us in the instant
appeal.
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In analyzing whether Officer Hunady was entitled to quali-
fied immunity, the district court discussed whether he violated Vic-
tor’s constitutional right to be free from excessive force and
whether that right was clearly established at the time of the shoot-
ing. As to the first element, the district court concluded that a jury
could find that Officer Hunady’s use of deadly force was unconsti-
tutional based, in large part, on its interpretation of the video evi-
dence of the shooting. Specifically, the district court concluded
that a reasonable jury could view the video recordings of the shoot-
ing and find that Victor was neither aggressive nor threatening to
Officer Hunady or to others on scene. Atbottom, the district court
held that a reasonable jury could find that Officer Hunady violated
the Fourth Amendment by unreasonably using deadly force in a
situation that posed no immediate threat. As to the second ele-
ment—whether the constitutional violation was clearly estab-
lished—the district court concluded that Chisesi met her burden
because, if Victor was not threatening, “the standard for excessive
force is clearly established” and Officer Hunady’s conduct was ob-

viously unconstitutional.

Likewise, the district court determined that Sheriff Mack
was not entitled to immunity on the failure to train claim. In reach-
ing this conclusion, the district court concluded that Sherift Mack
failed to train his deputies in dealing with barricaded subjects, sub-
jects in mental health crises, and the use of de-escalation tactics and
strategies. Even though Chisesi did not show a pattern of similar
constitutional violations that would put Sherift Mack on notice that

his training programs were deficient, the district court still



USCA11l Case: 21-11700 Document: 51-1 Date Filed: 04/16/2024 Page: 9 of 18

21-11700 Opinion of the Court 9

determined that qualified immunity was unavailable to Sheriff
Mack because the shooting that occurred here “is the kind of recur-
ring situation presenting an obvious, highly predictable potential
for violation that can trigger liability for failure to train, even in the
absence of a pattern of violations.” The district court did not ana-
lyze the clearly established prong as it applied to the claim asserted
against Sheriff Mack.

Officer Hunady and Sherifft Mack appealed the district

court’s denial of their motions for summary judgment.

III. THE APPELLATE JURISDICTION ISSUE

Before proceeding further with this appeal, we must first de-
termine whether we have appellate jurisdiction. See Patel v. City of
Madison, 959 F.3d 1330, 1337 (11th Cir. 2020) (the Court must sua
sponte examine whether appellate jurisdiction exists). As a general
rule, only orders that dispose of all claims against all parties are ap-
pealable. Id. Exceptions exist, however. Indeed, we often have
appellate jurisdiction to review the denial of summary judgment
on qualified immunity grounds, depending on which issues are part
of the appeal. Cottrell v. Caldwell, 85 F.3d 1480, 1484 (11th Cir.
1996). More specifically,

when legal questions of qualified immunity are
raised—either to determine whether any constitu-
tional right was violated or whether the violation of
that right was clearly established—interlocutory ap-
pellate jurisdiction exists. But if the only question
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before the appellate court is a factual one, review
must wait for a later time.

Hall v. Flournoy, 975 F.3d 1269, 1276 (11th Cir. 2020).

In summary judgment parlance, Hall means that we have
appellate jurisdiction over appeals that contest whether a factual
dispute is “material”—i.e., whether the resolution of that dispute
will affect the ultimate legal conclusion of whether a defendant is
liable. See Fed. R. Civ. P. 56(a). But we have no jurisdiction over
appeals that contest only whether a factual dispute is “genuine”—
i.e., whether a reasonable jury could decide the factual question in
favor of the non-moving party. See id. So when the parties are
fighting about the genuineness of a factual dispute—but do not
contest that factual dispute’s materiality to the outcome of the
case—we lack appellate jurisdiction over the denial of a qualified-

immunity summary judgment motion. Hall, 975 F.3d at 1276.

Applying the Hall standard to this appeal, we conclude (1)
that we lack appellate jurisdiction over Officer Hunady’s appeal be-
cause he contests only whether a reasonable jury could credit
Chisesi’s view of the evidence, and (2) that appellate jurisdiction
exists for Sheriff Mack’s appeal because his appeal raises legal ques-

tions.

We will start with Officer Hunady’s appeal. There is a fac-
tual dispute as to whether Victor displayed aggressive, shooter’s-
type behavior after exiting the vehicle and advancing toward the
officers. Chisesi says, and the district court agreed, that a reasona-
ble jury could agree with her that Victor did not behave in a
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threatening or aggressive manner. The district court thus con-
cluded that the factual dispute was genuine. The district court then
concluded that the dispute was material because a jury agreeing
with Chisesi’s version of events could find that Officer Hunady’s

shooting of Victor was unjustified and in violation of clearly estab-
lished law.

Officer Hunady contests only the district court’s conclusion
that a jury could agree with Chisesi’s account of the incident. Of-
ficer Hunady’s opening brief can be condensed into the following
argument: The district court should be reversed because it “erro-
neously concluded that a” reasonable jury could disagree with Of-
ficer Hunady’s contentions that “Victor appeared to pose an immi-
nent threat of serious physical harm,” or that it was at least “rea-
sonable for him to believe that Victor was [a] danger[] to him,” be-
cause “Victor stood in an aggressive shooting stance.” Critically,
Officer Hunady at no point argues on appeal that he did not violate
clearly established law even if Victor were not threatening the of-
ficers. He thus concedes, at least at this stage, that the outcome of
the appeal turns on whether a jury could find as a matter of fact
that Victor did not behave in a threatening and aggressive manner.
Under Officer Hunady’s logic, if a jury finds that Victor was threat-
ening the officers, then there is qualified immunity; if the jury finds
that Victor was not threatening the officers, then there is not. Ac-
cordingly, “all we are left with is the factual review of what hap-
pened—was [Chisesi’s] version of events right, or was [Officer
Hunady’s]?” Hall, 975 F.3d at 1277. We lack jurisdiction over that
kind of appeal.
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Officer Hunady says his appeal should be treated differently
because most of the incident was captured on video. We disagree.
The Supreme Court has held that, when a video “utterly dis-
credits]” the nonmovant’s version of events, a court may rely on
that video to resolve factual disputes in a movant’s favor. Scott v.
Harris, 550 U.S. 372, 380 (2007). In Scott, the lower courts ignored
a video in resolving a motion, which presented a legal question for
review on appeal i.e., how should courts evaluate video evidence.
But the district court here reviewed the video and concluded that
the video does not “utterly discredit” Chisesi’s contention that Vic-
tor was not threatening Officer Hunady and the other officers. In
this posture—with Officer Hunady presenting no legal issues for us
to resolve—we cannot review that conclusion by the district court.
See Hall, 975 F.3d at 1278.

In fact, we recently dismissed a qualified immunity appeal
involving a video in nearly identical circumstances to those pre-
sented by Officer Hunady’s appeal. See English v. City of Gainesville,
75 F.4th 1151 (11th Cir. 2023). In English, police officers appealed a
denial of qualified immunity, arguing that their actions were justi-
fied because a suspect “posed an immediate threat of serious phys-
ical harm.” Id. at 1156. Whether the suspect had posed a threat
was a disputed fact. Id. The district court reviewed videos of the
incident and concluded that a reasonable jury could watch the vid-
eos and agree with either side. Id. We said that “this is the type of
ruling we lack jurisdiction to review.” Id. There is no meaningful
difference between the appeal in English and Officer Hunady’s ap-
peal. As in English, the only purported error Officer Hunady asks
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us to review—whether the district court correctly interpreted the
video—is a factual one. Under English, and entirely consistent with
Scott, we lack jurisdiction to make that call at this stage of the liti-

gation.

Sheriff Mack’s appeal is a different (and simpler) story. The
facts underlying that claim are not in dispute. Instead, the center-
piece of Sheriff Mack’s appeal is that the district court reached the
wrong legal conclusion, even if all of Chisesi’s factual contentions
are treated as true. Specifically, Sherift Mack argues that he cannot
be held liable for his failure to train Officer Hunady, even if Officer
Hunady violated Victor’s clearly established constitutional rights.
Sheriff Mack’s argument is thus precisely the type of argument ap-
propriate to invoke our interlocutory jurisdiction. Accordingly, we

will review Sheriff Mack’s appeal.

We note that there is no significant overlap in the facts un-
derlying each party’s appeal. Whether a reasonable jury could con-
clude that Victor was acting in a threatening and aggressive man-
ner after the car accident says nothing about whether Sheriff Mack
sufficiently trained his officers to de-escalate encounters with sus-
pects experiencing mental health crises. So we need not address
whether we would have jurisdiction over Officer Hunady’s appeal
if it relied on fact disputes that we would need to address as part of

answering Sherift Mack’s legal arguments.

IV. STANDARD OF REVIEW

Now that we are satisfied that we have jurisdiction over
Sheriff Mack’s interlocutory appeal, we review de novo the denial of
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his motion for summary judgment. Feliciano v. City of Miami Beach,
707 F.3d 1244, 1247 (11th Cir. 2013). “When considering a motion
for summary judgment, including one asserting qualified immun-
ity, ‘courts must construe the facts and draw all inferences in the
light most favorable to the nonmoving party and when conflicts
arise between the facts evidenced by the parties, [courts must]
credit the nonmoving party’s version.”” Id. at 1252 (quoting Davis
v. Williams, 451 F.3d 759, 763 (11th Cir. 2006)). Ultimately, sum-
mary judgment is appropriate if the evidence before the court
shows that “there is no genuine dispute as to any material fact and
the movant is entitled to judgment as a matter of law.” Fed. R. Civ.
P. 56(a).

V. ANALYSIS

We begin our analysis with a review of the law on qualified
immunity. This doctrine “protects public officers ‘from undue in-
terference with their duties and from potentially disabling threats
of liability.” Paez v. Mulvey, 915 F.3d 1276, 1284 (11th Cir. 2019)
(quoting Harlow v. Fitzgerald, 457 U.S. 800, 806 (1982)). Indeed,
“[t]he qualified immunity defense shields ‘government officials per-
forming discretionary functions . . . from liability for civil damages
insofar as their conduct does not violate clearly established statu-
tory or constitutional rights of which a reasonable person would
have known.”™ Corbitt v. Vickers, 929 F.3d 1304, 1311 (11th Cir.
2019) (quoting Harlow, 457 U.S. at 818). Qualified immunity pro-
tects “‘all but the plainly incompetent or those who knowingly
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violate the law.”” Id. (quoting Malley v. Briggs, 475 U.S. 335, 341
(1986)).

“[TJo establish qualified immunity, [a law enforcement of-
ficer] first must show that [he] was acting within the scope of [his]
discretionary authority at the time of the alleged misconduct.”
Paez, 915 F.3d at 1284. After the initial showing is made,’” “the bur-
den shifts to the plaintiff to show that qualified immunity is not
appropriate.” Id. The plaintiff must then show two things: (1) that
the law enforcement officer violated a constitutional right and (2)
that this right was clearly established at the time of the alleged vio-
lation. Id. Significantly, an officer loses qualified immunity only if
both elements of the test are satisfied. Brown v. City of Huntsville,
608 F.3d 724, 734 (11th Cir. 2010).

Turning to Sheriff Mack’s appeal, the district court deter-
mined that Sheriff Mack was not entitled to qualified immunity on
the failure to train claim. Even though Chisesi failed to show a
pattern of similar constitutional violations, the district court deter-
mined that such evidence was unnecessary, reasoning that this was
the kind of recurring situation that presents an obvious, highly pre-

dictable potential for a constitutional violation. We disagree.

Chisesi contends that Sherift Mack is liable under § 1983 be-
cause he failed to train the deputies on barricaded subjects, subjects

experiencing mental health crises, and de-escalation tactics and

3 Here, it is undisputed that Officer Hunady and Sheriff Mack were acting
within their discretionary authority.
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strategies. As an introductory matter, it is important to note that a
supervisor’s ““culpability for a deprivation of rights is at its most
tenuous where a claim turns on a failure to train.”” Keith v. DeKalb
Cnty., 749 F.3d 1034, 1053 (11th Cir. 2014) (quoting Connick v.
Thompson, 563 U.S. 51, 61 (2011)).

A supervisor can be held liable for failure to train under §
1983 “only where the failure to train amounts to deliberate indif-
ference to the rights of persons with whom the [officers] come into
contact.”” Id. at 1052 (quoting City of Canton v. Harris, 489 U.S. 378,
388 (1989)). Deliberate indifference is an exacting standard, requir-
ing proof that a supervisor “disregarded a known or obvious con-
sequence of his action.” Connick, 563 U.S. at 61. This means thata
plaintiff alleging a constitutional violation “must demonstrate that
the supervisor had ‘actual or constructive notice that a particular
omission in their training program causes [his or her] employees to
violate citizen’s constitutional rights,” and that armed with that
knowledge the supervisor chose to retain the training program.”
Keith, 749 F.3d at 1052.

A supervisor may be put on actual or constructive notice of
deficient training in two ways. Ordinarily, a plaintiff must show
“[a] pattern of similar constitutional violations by untrained em-

33

ployees.” Id. at 1053 (alteration in original) (quoting Connick, 563
U.S. at 62). Alternatively, a plaintiff may show actual or construc-
tive notice “without evidence of prior incidents, if the likelihood
for constitutional violation is so high that the need for training

would be obvious.” Lewis, 561 F.3d at 1293. But this second
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option—using a single incident as the basis for liability—is available
in only a “narrow range of circumstances.” Bd. of Cnty. Comm’rs of
Bryan Cnty. v. Brown, 520 U.S. 397, 409 (1997). The Supreme Court
hypothesized that a supervisor could be liable without a prior pat-
tern of constitutional violations if, for example, he armed his police
force with firearms and deployed the police—without any train-
ing—into the public to capture fleeing felons. Connick, 563 U.S. at
63—64 (citing City of Canton, 489 U.S. at 390 n.10).

Moreover, a single incident is unlikely to give rise to liability
for failure to train where the underlying practice “does not carry a
high probability for constitutional violations” or where its omission
from the training program atissue isnot “‘glaring.”™ Lewis, 561 F.3d
at 1293 (quoting Brown, 520 U.S. at 410). So liability on this basis is

rare.

In this case, the § 1983 claim asserted against Sheriff Mack
rests solely on a single incident—the shooting of Victor—rather
than a pattern of unconstitutional conduct. Even if Officer Hunady
committed a constitutional violation, the “narrow circumstances”
that justify imposing liability on Sheriff Mack for failure to train on
the basis of a single incident are not present here. Chisesi presented
evidence that from 2015 to 2018, there were at least 1,000 officer-
involved shootings in the United States where the subject appeared
to be in a mental health crisis. Although this evidence shows the
possibility of recurring situations involving those suffering mental

health crises, the evidence is far more equivocal on whether there
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was an obvious potential for the violation of constitutional rights

and an obvious need for more or different training.

While certainly important training topics—engaging with
mentally ill individuals, handling barricaded subjects, and perform-
ing de-escalation techniques—the failure to train officers in those
areas does not “carry a high probability for constitutional violations
in the manner intended by the ‘so obvious’ notice that would open
the door to [supervisor] liability.” Id. Moreover, we cannot say
that Sherift Mack knew to a moral certainty that constitutional vi-
olations would result from declining to further train his deputies
on engaging with individuals experiencing mental health crises.
Thus, Sherift Mack’s failure to train sheriff deputies in these areas
falls outside the limited circumstances that the Supreme Court has
hypothesized could give rise to single-incident liability for failure
to train. Ultimately, we conclude that Sheriff Mack is entitled to
summary judgment because Chisesi failed to demonstrate that
Sheriff Mack had actual or constructive notice that the particular
omissions in the training program were likely to result in constitu-

tional violations.

VI. CONCLUSION

For the reasons stated above, we DISMISS Officer Hunady’s
appeal for lack of jurisdiction. We REVERSE the district court’s
denial of summary judgment as to Sherift Mack.

DISMISSED IN PART, REVERSED IN PART, AND
REMANDED.



