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JON O NEWWAN, Circuit Judge.




The Plaintiffs-Appellees (“Petitioners”) have petitioned for
rehearing of our Decenber 5, 2006, decision reversing the District

Court’s grant of their notion for class certification. See Mles v.

Merrill Lynch & Co. (In _re lInitial Public Ofering Securities

Litigation), 471 F.3d 24 (2d Cr. 2006). The petition asserts three

grounds: (1) our initial decision adopted incorrect standards that a
district court nust apply in determining whether to grant class
certification, (2) the decision erred in concluding that the
predom nance criterion of Rule 23(b)(3) of the Federal Rules of G vil
Procedure could not be satisfied with respect to the Petitioners’
class, and (3) a remand is appropriate to enable the District Court
to reconsider the class certification notion under the standards we
set forth. W requested and received a response fromthe Defendants-
Appel lants with respect to points (2) and (3).

We see no reason to revisit or revise what we said in our initial
deci si on concerning the standards for class certification, see id. at
32-42. The Petitioners’ second and third points require sone
di scussion, which wll assune famliarity with our initial decision.
The Petitioners contend that the major flaw in our initial decision
was the ruling that individual issues with respect to class nenbers’
reliance and know edge precl uded a finding that i ssues common to cl ass
menbers “predom nate over any questions affecting only individua
menbers.” Fed. R Civ. P. 23(b)(3). In making this argunent, they

contend primarily that non-allocants of shares in the various initial
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public offerings (“1PGs”) who purchased shares in the aftermarket, as
di stingui shed fromall ocants who purchased shares in the | PGs, would
have relied on the market price of the shares and woul d have | acked
know edge of the alleged fraud, which consisted primrily of
requirenents that allocants artificially inflate share prices by
pur chasi ng shares in the aftermarket and pay undi scl osed conpensati on
to underwriters in exchange for |PO shares.

Thi s argunent, whatever its nerit, provides no basis for revising
our ruling with respect to the broad class certified by the D strict
Court. That class, nearly as extensive as the broad class descri bed
by the Petitioners in their conplaint, included, wth mnor
exceptions, vast nunbers of allocants as to whomi ndi vi dual issues of
reliance and know edge overwhel med whatever common issues the
Petitioners could identify. The Petitioners, having sought a broad
class, are essentially conplaining that we failed to narrow their
class definition to an extent that mght have satisfied Rule 23
requi renents. Whatever authority we m ght have had to undertake that
task, we did not think it appropriate to provide legal advice to
experienced class action |litigators.

However, our ruling rejected class certification only of the
class as certified by the District Court. Nothing in our decision
precl udes the Petitioners fromreturning tothe District Court to seek
certification of a nore nodest class, one as to which the Rule 23

criteria mght be net, according to the standards we have outli ned.
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District courts have anple discretion to consider (or to decline to
consider) a revised class certification notion after an initial

deni al. See Barr-Rhoderick v. Board of Education, No. ClV 04-0327

2005 U. S. Dist. LEXIS 43691, at *51 (D.N.M Sept. 30, 2005); Meyers

ex rel. Meyers v. Board of Education, 905 F. Supp. 1544, 1578 (D. Utah

1995); Kanerman v. Steinberg, 123 F.R D. 66, 69-70 (S.D.N. Y. 1988).

O course, a district court’s discretion to “alter[] or amend[] [a
class action ruling] before final judgnent,” see Fed. R Cv. P
23(c)(1)(C, cannot be exercised in conflict with an appellate ruling
after a Rule 23(f) appeal. Sonme district courts have explicitly
reserved authority to revise a class certification ruling by denying

certification “wthout prejudice.” See Pierce v. Novastar Mrtagage,

| nc., No. CO05-5835RJB, 2006 W. 2571984, at *10 (WD. Wash. Sept. 5,

2006); Barr-Rhoderick, 2005 U. S. Dist. LEXIS 43691, at *51. And the

Fifth Crcuit has noted that it “specifically invited” a district

court to reconsider a denial of class certification. See Cal deron v.

Presidio Valley Farners Ass’n, 863 F.2d 384, 389 (5th Cr. 1989).

We do not think a district court’s authority to revise a class
certification ruling requires a “wthout prejudice” reservation of
authority, and we surely are not inviting Judge Scheindlin to certify
a nore limted class in the aftermath of our rejection of the broad
class. Rather, we sinply conclude that the Petitioners attenpt to
persuade us to revise our initial decision fails, and we leave it to

the Petitioners in the first instance to seek whatever relief they
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deem appropriate fromthe D strict Court, which can be expected to
gi ve such a request full and fair consideration.

The petition for rehearing is denied.?

To avoid any m sunderstanding with respect to the Petitioners’
claims under section 11 of the Securities Act, 15 U S.C. 8§ 77k, we
clarify our reference to these clains, see Mles, 471 F.3d at 43, to
reflect the general rule that an issuer’s liability under section 11
is absolute, but that it can assert a defense that “the plaintiff knew
of the untruth or omssion at the tine of his or her acquisition of

the security.” I X Louis Loss & Joel Seligman, Securities Regulation

4258 (3d ed. 2004). “Neither section 11 nor Section 12(a)(2) requires
that plaintiffs allege the scienter or reliance elenents of a fraud

cause of action.” Ronbach v. Chang, 355 F.3d 164, 169 n.4 (2d Cr.

2004) .



