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Rot h v. Jenni ngs

UNI TED STATES COURT OF APPEALS

FOR THE SECOND CI RCUI T

August Term 2006

(Argued: February 21, 2007 Deci ded: June 6, 2007)

Docket No. 06-0784-cv

ANDREW E. ROTH, derivatively on behalf of METAL
MANAGEMENT, | NC.,

Pl aintiff-Appellant,

- V . -

T. BENJAM N JENNI NGS5, EURCPEAN METAL RECYCLI NG LTD.,
and METAL MANAGEMENT, | NC.,

Def endant s- Appel | ees.

Bef or e: KEARSE, CABRANES, and KATZMANN, Circuit Judges.

Appeal froma judgnment entered pursuant to Fed. R G v. P.
12(b)(6) in the United States District Court for the Southern
District of New York, Deborah A Batts, Judge, dismssing a
derivative action brought under 8§ 16(b) of the Securities Exchange
Act of 1934, 15 U S.C. § 78p(b), for disgorgenment of short-sw ng
profits fromstock sal es made by one def endant as part of an all eged
"group” within the nmeaning of the Act.
Affirmed in part; vacated and remanded in part.
PAUL D. WEXLER, New York, New York (Bragar Wexler &
Eagel , New York, New York, Ostrager Chong Fl aherty &

Broitman, New York, New York, on the brief),for
Plaintiff-Appellant.
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ALLAN T. SLAGEL, Chi cago, [1linois
(Heat her A. Jackson, Shefsky & Froelich,
Chicago, Illinois, John J. darke, Jr.,
DLA Pi per Rudnick Gray Cary, New York, New
York, on the brief), for Defendant-
Appel | ee Jenni ngs.

THOMAS E. LYNCH, New York, New York
(Steven C. Bennett, Jones Day, New York,
New York, on the brief), for Defendant-
Appel | ee European Metal Recycling, Ltd.

KEARSE, Circuit Judge:

Plaintiff Andrew E. Roth, suing derivatively on behal f of
nom nal defendant Met al Managenent, Inc. ("MM" or "Metal
Managenent "), for disgorgenent to MM of "short-swi ng profits" under
§ 16(b) of the Securities Exchange Act of 1934 ("Exchange Act" or
"Act"), 15 U.S.C. § 78p(b), appeals from a final judgnment of the
United States District Court for the Southern District of New York,
Deborah A. Batts, Judge, granting notions by defendants T. Benjanmn
Jenni ngs and European Metal Recycling, Ltd. ("EMR') (collectively
"defendants”), to dism ss the conplaint for failure to state a claim
on which relief can be granted. The conplaint alleged that Jennings

and EMR as a "group,” within the meani ng of the Act, owned nore t han
10 percent of MM's outstanding stock; that within a period of |ess
t han si x nont hs, Jennings purchased and sold MM stock at a profit
of some $4.25 nmillion; and that § 16(b) required the di sgorgenent of
that profit to M. The district court granted both defendants’
notions to dism ss on the ground that the conpl aint was i nsufficient

to plead that defendants acted as a group, given the disclainers of

group status in docunments filed by defendants with the Securities
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and Exchange Conmm ssion ("SEC'). The court ruled that the claim
agai nst EMR was al so dism ssable on the ground that the conplaint
did not allege that EWMR itself had engaged in any short-sw ng
transactions or received any pecuniary profit from the MM stock
transactions by Jennings. For the reasons that follow, we affirm
the dismssal of the claimagainst EMR but we vacate the di sm ssal

of the claimagainst Jennings and remand for further proceedings.

BACKGROUND

For purposes of review ng the dism ssal of a conplaint for
failure to state a claim we accept the conplaint's factual
all egations, and all reasonable inferences that can be drawn from
those allegations in the plaintiff's favor, as true. See, e.qg.

Leatherman v. Tarrant County Narcotics Intelligence & Coordi nation

Unit, 507 U S. 163, 164 (1993); Overton v. Todnman & Co., 478 F.3d

479, 483 (2d Cr. 2007). The follow ng description is taken from
allegations in the conplaint and fromdocunents referred to in the
conpl aint which were filed by EMR or Jennings with the SEC pursuant
to SEC Rule 13d-1 and Schedule 13D, 17 C.F.R 88 240.13d-1(a)

240. 13d-101 (" Schedul e 13D' filings).

A. The Parties and the Transactions in MM Stock

Metal Managenent (or "the Conpany"), which describes
itself as one of the nation's l|argest full-service scrap neta

recyclers, is a publicly owed Del aware corporation headquartered in

-3
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Chicago, Illinois. EMRis a privately owed scrap netal processing
conpany headquartered in the United Kingdom Jennings, an Illinois
resident, is a fornmer chairman and chief executive officer of MM.

On May 15 and May 21, 2003, EMR purchased a total of
1,503, 100 shares of MM common stock in open-nmarket transactions.
These shares represented approxinmately 14.8 percent of MM's
out st andi ng common stock. (See Conplaint § 13.) The Schedul e 13D
filed by EMR with respect to those transactions stated that

EMR has taken certain actions that indicate that EMR
may be deened to have the current intent to seek to
change or influence control of the Conpany, although
it has not fornmul ated any specific plan or proposal

in this regard. . . . Any such plan or proposa

that may be formulated could involve, anbng other
t hi ngs, entering into one or nore privately
negotiated acquisitions of additional Conpany
securities, open-nmarket purchases, proposing a
busi ness conbination transaction with the Conpany,

making a tender offer for sonme or all of the Shares
or waging a proxy contest for control of the

Conpany.
(EMR Schedul e 13D dated June 2, 2003, at 4 (enphases added).)

On May 29 and 30, 2003, Jennings, in open-market
transactions, purchased a total of 842,000 shares of MM comon
stock. (See Conplaint  9.) These shares constituted approxi mately
8.3 percent of MM's outstandi ng stock. (See Jennings Schedule 13D
dated June 9, 2003, at 2.) The per-share prices ranged from $10. 95
to $11.55, for a total purchase price of $9,517,350; Jennings paid
for the shares by obtaining a $10 nmillion loan from EMR (See
Complaint 9 8, 9, 14.) According to the terns of the EMR-Jenni ngs
| oan agreenment, the |oan was unsecured; the interest rate was
4 percent per annum (See Jenni ngs Schedul e 13D dated June 9, 2003,

Exhi bit A, EVMR Schedul e 13D dated June 9, 2003, Exhibit 1.)

-4
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Rot h's conpl aint all eged that "[t] he | oan was nade for the
speci fic purpose of buying MM securities in furtherance of EMR s
and Jennings [sic] agreenent to work together to effect a change of
control or simlar transaction involving M " (Conplaint § 8), and
that Jennings and EMR therefore constituted a "group” within the
meaning of 8 13(d) of the Act for purposes of determ ning each
entity's beneficial ownership of MM stock under 8 16 of the Act
(e.q., id. Y1 6, 7, 11). The conplaint alleged that under § 16(b),
"each nmenber of [the] Goup is liable to pay to the issuer al
profits earned by that G oup nenber in stock transactions effected
within a six-nonth period during which tine the Goup owned a
greater than 10% beneficial interest in the issuer's stock." (lLd.
T 12.)

On July 14 and 15, 2003, Jennings sold 16,000 of his WM
shares, at prices ranging from $18.6483 to $19.06 per share. (See
Conmpl aint § 15.) From August 19 t hrough Septenber 9, 2003, he sold
an additional 602,900 shares, at prices ranging from$18 to $18.59
per share. (See id. T 16.) The conplaint alleged that "[a]t all
rel evant tinmes during the period while Jennings purchased and sold
MM common stock, the Goup owned in excess of 10% of MM's
out st andi ng common stock."” (1d. § 13.) It alleged that Jennings's
sales, which occurred less than six nonths after his purchases,

resulted in profits totaling at |east $4,249,408.80, and that

Jennings and EMR are each "liable to the extent of its [sic]
pecuniary [interest] inthe . . . disgorgeable profits.” (lLd. T 18;

see id. 1 20.)
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B. The Motions To Disnmiss and the District Court's Decision

Jenni ngs and EMR noved for dism ssal pursuant to Fed. R
Cv. P. 12(b)(6) for failure to state a claimunder 8§ 16(b). They
attached to their respective notions several docunents they had
filed with the SEC -sone of which were referred to in the conpl ai nt -

-whi ch described, inter alia, the |loan agreenent between EMR and

Jennings, certain of their transactions in MM stock, and their
respective MM hol dings. The |oan agreenent, in the formof a June
9, 2003 letter from EMR to Jennings, signed as "[a]ccepted and
agreed to" by Jennings ("Loan Agreenent") stated--in the version
attached to the Schedule 13D filed by EMR--as foll ows:

This letter will evidence our legally binding
agreenents effective as of June 2, 2003:

(1) European Metal Recycling Ltd. ("EMR")
has agreed to provide you with a bridge loan in
an aggregate of up to U S. $10,000,000 (the
"Loan").

(2) The Loan shall be unsecured, shall
accrue interest at the rate of Four Percent
(4% per annum and shall be due and payable in
full no later than ninety (90) days from the
effective date hereof.

(3) EMR hereby acknow edges that you have
used proceeds of the Loan to purchase shares of
Common St ock of Metal Managenent, Inc. EMR
hereby acknowl edges and agrees that you
currently are not, nor in the future shall you,
be under any obligation to vote, retain or
di spose of such shares as part of, nor
otherwise to participate in any way in any
pl ans or proposals of, any "group” within the
meani ng of the applicable federal and state
securities laws in regard to the securities of
Met al Managenent, Inc., including any "group"
that may in the future involve EMR in any way.

(EMR Schedul e 13D dated June 9, 2003, Exhibit |I; see also Jennings

Schedul e 13D dated June 9, 2003, Exhibit A (wth slight |linguistic

-6
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differences fromEMR s Exhibit I).) Jennings and EMR argued t hat
the conplaint failed sufficiently to allege that they were a group
within the nmeaning of the pertinent securities laws and that the
Loan Agreenment and their other SEC filings showed that they had
di scl ai med group status.

In a Menorandum and Order dated February 1, 2006, the
district court agreed, granting both defendants' notions to di sm ss.
See 2006 WL 278135 (Feb. 2, 2006) ("District Court Qpinion"). The
court found principally that defendants' SEC filings disclained
group status, and it held that notwithstanding the contrary
allegations of the conplaint, defendants’ disclaimers were
control ling.

The <court began its discussion by noting that in
considering a notion to dismss pursuant to Rule 12(b)(6), the court
is required to accept as true the factual allegations in the
conplaint, drawall reasonable inferences in favor of the plaintiff,
and refrain fromassessing the wei ght of the evidence that m ght be
offered in support of the conplaint. The court noted that such a
nmotion should be granted "'only if, after viewng plaintiff's
allegations in this favorable light, "it appears beyond doubt that
the plaintiff can prove no set of facts in support of his claim

which would entitle himto relief.""" District Court Opinion, 2006

WL 278135, at *3 (quoting Walker v. Gty of New York, 974 F.2d 293,

298 (2d Cr. 1992) (quoting Conley v. G bson, 355 U S. 41, 45-46

(1957)), cert. denied, 507 U S. 961 (1993)). The court also stated

t hat

consideration of a Rule 12(b)(6) notion is limted

-7-
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to the factual allegations in the conplaint,
docunents attached to the conplaint as exhibits or
incorporated init by reference, to matters of which
judicial notice mght be taken, or to docunents
either in plaintiff's possession or of which
plaintiffs had knowl edge and relied on in bringing
Sui t.

District Court QOpinion, 2006 W. 278135, at *3. It added that

the Second Circuit has held that "when a district
court decides a notion to dismss a conplaint
alleging securities fraud, it my review and
consi der public disclosure docunents required by | aw
to be and which actually have been filed with the
SEC," as these are docunents that should be noticed
by the Court. Cortec Indus., Inc.[ v. Sum Hol di ng
L.P.], 949 F.2d [42, 47 (2d Cir. 1991)] (referencing
Kraner v. Tinme Warner, Inc., 937 F.2d 767, 774 (2d
Cr. 1991)).

District Court Opinion, 2006 W. 278135, at *3.

As to the nmerits of the notions, the court noted that, in
order to showthat Jennings's purchases, anmounting to 8.3 percent of
MM 's shares, were subject to § 16(b), Roth was required to show
that EMR and Jennings constituted a "group” within the nmeaning of
the Act, that is, that they "'conbined in furtherance of a comon
objective.'" District Court Opinion, 2006 W. 278135, at *4 (quoting

Wellman v. Dickinson, 682 F.2d 355, 363 (2d Cr. 1982), cert.

deni ed, 460 U. S. 1069 (1983)). The court stated that "[i]n order to
plead group activity sufficiently, Plaintiff is not required to
al l ege that a conmon obj ective of actual corporate control existed
anong t he defendants, but sinply that the defendants acted together
in furtherance of a comobn objective with regard to acquiring,

hol di ng, voting or di sposing of securities of the issuer,” although
"the concerted action of the group's nenbers need not be expressly

menorialized in witing.” District Court Qpinion, 2006 W. 278135,

-8
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at *4 (internal quotation marks and brackets omtted).

The court rul ed, however, that Roth's conplaint "d[id] not
sufficiently all ege such an agreed-upon common pur pose” between EMR
and Jennings. |Id. at *5. Citing Schedule 13D filings by EMR and
Jenni ngs, respectively, the court observed that the Schedule 13D
filed by Jennings in June 2003, which di scl osed Jenni ngs's purchases

of MM shares and the loan fromEMR, stated (a) that "'[t]here are

no_arrangenents or understandi ngs between EMR and [Jennings] as to

how [Jennings] would utilize the proceeds of the [L]oan,'" and (b)

that Jennings "'does not have any definite plans regarding an
extraordi nary corporate transacti on, such as a nmer ger,
reorgani zation or liquidation involving [MM] or a sale or transfer
of a material anmount of assets of [MM] or any of its
subsidiaries."" District Court Opinion, 2006 W. 278135, at *1-*2
(quoting Jenni ngs Schedul e 13D dated June 9, 2003, at 3) (enphasis
ours). The court noted also that EMR s Schedul e 13D disclosing its
| oan to Jennings stated that

[ EMR] has no contract, arrangenent|[ | or

understanding of any kind with M. Jennings wth

respect to the Common Stock [of MM] owned by [ EM]

or by M. Jennings; . . . expressly disclainms any

direct or indirect beneficial ownership in the

Common Stock [of MM] owned by M. Jennings; and
further disclaine any "qgroup" status wth M.

Jenni ngs.
District Court Opinion, 2006 W. 278135, at *2 (quoting EMR Schedul e

13D dated June 9, 2003, at 3) (other internal quotation marks
omtted) (enphasis ours). And the court noted that

[t]he |oan agreenent signed by both Jennings and
EMR s managing director expressly states that
Jennings and EMR are in no way, either by the |oan
of June 9, 2003 or at any tine in the future, to be

-0-
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considered a "group" or part of any group that m ght
i nclude nore than the Defendants. . . . EMR filed
an_anended 13D schedule after loaning noney to
Jenni ngs, which further declared that the loan did
not constitute group activity.

District Court Opinion, 2006 W. 278135, at *5 (enphases added). The
court stated that defendants had thus "filed three separate
statenents with the SEC, asserting that their actions do not
constitute group activity"; that their disclainmers conflicted with
the allegations of the conplaint; and that the conplaint did not
"explain the docunents [that EMR and Jennings had] filed with the
SEC." [|d. The court accepted defendants' disclainers as true. See

id.

The district court rejected Roth's contention that, in
ruling on the Rule 12(b)(6) notions, the court should not rely on
def endants' di scl ai ners:

Plaintiff contends that the disclainer of group
status in the |oan agreenent and the subsequent
anended 13D schedul es by both Defendants was neant
to circunvent liability even though the two were
acting in concert. However, "unadorned allegations"
based on "unm tigated speculation"” that defendants
are acting as a group are inadequate to sustain a
Section 13(d) claim]] Segal v. Gordon, 467 F.2d
602, 608 (2d Cr. 1972). In the instant case,
Def endants have filed three separate statenents with
the SEC, asserting that their actions do not
constitute group activity. The express disclainer
of group status conflicts wth Plaintiff's
al l egations. Even interpreting the pleadings in a
I'ight nost favorable to the Plaintiff, t he
Def endant s’ statenents, which have been submtted to
a governnent agency and nmade public, should not be
contradicted or taken as perjurious sinply because
the Plaintiff, without evidence, says they are. See
Mat usovsky v. Merrill Lynch, 186 F. Supp.2d 397, 400
[(S.D.N. Y. 2002)] (stating that if a plaintiff's
allegations are contradicted by a docunent
considered in determning a Rule 12(b)(6) notion,
those allegations are insufficient to defeat the
notion); Rap[o]port v. Asia Elecs., 88 F. Supp.2d

- 10-
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179, 184 (S.D.N.Y. 2000) (stating that when
docunents contain statenents that contradict the
allegations in the conplaint, the docunents control

and the <court need not accept as true the

al l egations contained in the conplaint).

District Court QOpinion, 2006 W. 278135, at *5 (enphases added).

In addition, the district court ruled that the conplaint
woul d be dism ssable "[e]ven were this Court not to accept the truth
of Defendants' statenents in their SEC filings." 1d. The court
concluded that 8§ 16(b) was inapplicable because other evidence
subm tted by defendants indicated that EMR and Jenni ngs coul d not be
considered to have been a group at the time of Jennings's sales.
Cting the | anguage in 8 16(b) that "[t]his subsection shall not be
construed to cover any transaction where such beneficial owner was
not such both at the tinme of the purchase and sale, or the sale and
purchase, of the security . . . involved," 15 U.S.C. § 78p(b), the
court concluded that "for traders to constitute a 'group', the
Exchange Act requires that their coordi nated activity persist during
the time of purchase and during the tinme of sale of the securities,”
District Court Opinion, 2006 W 278135, at *6 (enphasis 1in
original). The court noted that, according to docunments submtted
by defendants, EMR had offered in August 2003 to buy Jennings's
shares at a bel ow-market price and that Jenni ngs had declined that
of fer and sol d shares on the open market. See id. at *5 (citing EMR
Schedul e 13D dated August 12, 2003, Exhibit 1 (EMR letter offering
to pay Jennings $13.50 per share)). The court found that

[ sJuch transactions do not reflect two group nenbers

acting in concert to effectuate a comon objective

with regard to acquiring, holding, voting or

di sposing of securities of the issuer. . . . Had
Def endants held a common purpose, Jennings likely

-11-
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would have accepted EMR s offer. Wil e group
menbers need not march in lock step to qualify as a

"group", . . . marching in opposite directions
certainly counsel s agai nst concludi ng that Jennings
acted wwth EMR as a "group". Jennings' refusal of

EMR s offer contradicted precisely what one would
have expected of him had he been acting in concert
with EMR

District Court Opinion, 2006 W. 278135, at *5 (internal quotation
mar ks and brackets omtted) (enphases added); see id. ("[t]his
evidence does not in any way approximte an instance of group
activity, and belies allegations of any common objective shared by
the Defendants” (enphasis added)); id. at *6 (in selling his shares
on the open market, "Jennings did not act in concert with EMR at the
time of sale; he did the opposite"). The court concl uded that,

[a]ccordingly, EMR s shares cannot be aggregated
with Jennings' to constitute the nore than ten
percent ownership required to warrant Section 16(b)
liability. Neither EMR nor Jennings may be
consi dered part of a "group."”

Because the Conplaint does not sufficiently
aver that Defendants acted as a group at the tine
Jennings sold his MM shares, because public SEC
filings indicate that Defendants never intended to
act as a group, and because Jennings alone did not
own ten percent of a class of MM's equity
securit[ies], Jenni ngs' Mot i on to Di smi ss
Plaintiff's Conplaint is hereby GRANTED

Id. (enphases added).
The court ruled that the claim against EMR should be
di sm ssed on the additional ground that the conplaint did not allege
that EMR had made any sales of its own shares or had any direct or
indirect pecuniary interest in the shares sold by Jennings.
Judgnent was entered dism ssing the conplaint, and this

appeal foll owed.

-12-
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1. DI SCUSSI ON

On appeal, Roth contends principally that the district
court erred in concluding that the conplaint failed to state a claim
on which relief can be granted agai nst Jennings, arguing that the
conplaint sufficiently pleaded that EMR and Jennings acted as a
group for the purpose of Jennings's acquisition of MM shares, that
def endants' disclainers of group activity were not entitled to
evidentiary weight in the consideration of Rule 12(b)(6) notions,
and that Jennings's sales of his shares were not a basis for
concl udi ng that the "group" provisions no |onger applied. For the

reasons that follow, we agree.

A.  Section 16(b)

Section 16 of the Exchange Act, wth respect to any
conpany whose securities are registered on a national securities
exchange, 1inposes certain obligations and restrictions on the
conpany's officers, directors, and "[e]very person who is directly
or indirectly the beneficial owner of nore than 10 percent of any
class of any equity security (other than an exenpted security),”
15 U S.C 8 78p(a)(1l). "[Dlefining directors, officers, and [such]
beneficial owners as those presuned to have access to inside

i nformati on," Forenbpst-MKesson, Inc. v. Provident Securities Co.,

423 U.S. 232, 243 (1976) ("Forenost-MKesson"), Congress enacted

8 16(b) of the Act, which provides, in pertinent part, as follows:
(b) Profits from purchase and sal e of security

W thin six nonths. For the purpose of preventing
the unfair use of information which may have been

- 13-
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obtai ned by such beneficial owner, director, or
of ficer by reason of his relationship to the issuer,
any profit realized by him from any purchase and
sale, or any sale and purchase, of any equity
security of such issuer (other than an exenpted

security) . . . within any period of |less than six
months, . . . shall inure to and be recoverable by
the issuer, irrespective of any intention on the

part of such beneficial owner, director, or officer
in entering into such transaction of holding the

security . . . purchased or of not repurchasing the
security . . . sold for a period exceeding six
months. . . . This subsection shall not be

construed to cover any transaction where such
beneficial owner was not such both at the tinme of
t he purchase and sale, or the sale and purchase, of
the security .

§ 78p(b).

The general purpose of Congress in enacting
§ 16(b) is well known. See Kern County Land Co.[ V.

OCccidental Petroleum Corp., 411 U S. 582, 591-92
(1973)]; Reliance Electric Co. [v. Enmerson Electric

Co., 404 U.S. 418, 422 (1972)], and the authorities
cited therein. Congress recogni zed that insiders

may have access to information about their

corporations not available to the rest of the

i nvesting public. By trading on this information

t hese persons could reap profits at the expense of

| ess well inforned i nvestors. In 8 16(b) Congress

sought to "curb the evils of insider trading [by]
taking the profits out of a class of

transactlons in which the pOSS|b|I|ty of abuse was

believed to be intolerably great. Rel i ance

El ectric Co., supra, at 422.

For enpst - McKesson, 423 U.S. at 243 (enphasi s added).

r epur chase,

Profits resulting from purchase-and-sale, or sale-and-

transactions within a period of |ess than six nonths are

commonl y known as "short-sw ng" transactions, see, e.qg., id. at 234;

SEC Rul e 16a-1(a)(3), 17 CF.R 8 240.16a-1(a)(3). As indicated by

the "irrespective of any intention"” clause in 8 16(b),

is

a

short-swing trader to disgorge all profits realized on

- 14-
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'purchases’ and 'sales' within the [six-nonth] period, wthout proof

of actual abuse of insider information, and wi thout proof of intent

to profit on the basis of such infornmation," Kern County Land Co. V.

OCccidental Petroleum Corp., 411 U S. 582, 595 (1973) (enphasis

added); see, e.qg., Forenost-MKesson, 423 U S at 251 ("Section

16(b) inposes a strict prophylactic rule with respect to insider,
short-swing trading.").

The Exchange Act also recognizes that the abuses it
targets nmay be acconplished by persons acting not individually but
in conbination with others. See, e.qg., 15 U S C 8 78md)(3). Wth
respect to 8 16, SEC Rule 16a-1(a)(1) provides that, "[s]olely for
pur poses of determ ning whether a person is a beneficial owner of
nore than ten percent of any class of equity securities,” the term
"beneficial owner" neans, with exceptions not pertinent here, "any
person who i s deened a beneficial owner pursuant to section 13(d) of
the Act and the rules thereunder."” 17 C.F.R 8§ 240.16a-1(a)(1).
Section 13(d) of the Act provides, in pertinent part, that

[wWhen two or nore persons act as a partnership,

limted partnership, syndicate, or other group for

the purpose of acquiring, holding, or disposing of

securities of an issuer, such syndicate or group

shall be deened a "person" for the purposes of this
subsecti on.

15 U.S.C. 8 78m(d)(3) (enphases added). And SEC Rule 13d-5(b) (1)
pronul gat ed t her eunder provi des, with exceptions not pertinent here,
t hat

[w] hen two or nore persons agree to act together for
the purpose of acquiring, holding, voting or
di sposing of equity securities of an issuer, the
group formed thereby shall be deened to have
acquired beneficial ownership, for purposes of
sections 13(d) and (g) of the Act, as of the date of
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such agreenent, of all equity securities of that
i ssuer beneficially owned by any such persons.

17 CF.R 8 240.13d-5(b)(1) (enphases added). Accordingly, under
§ 13(d)(3) and this Rule, if tw or nore entities agree to act
together for any of the listed purposes, a "group” is "thereby"
f or med.

Thus, "the touchstone of a group within the neaning of

Section 13(d) is that the nmenbers conbined in furtherance of a

comon obj ective.” Wellmn v. D ckinson, 682 F.2d 355, 363 (2d Cr.

1982) ("Wellman"), cert. denied, 460 U. S. 1069 (1983). Although a

comon pur pose to acquire control of the issuing conpany woul d be an
i ndi ci um of collective action within the neaning of 8 13(d), it is
not an essenti al .

[ T] he agreenent required by 8 13(d)(3) need not be
an agreenent to gain corporate control or to
i nfluence corporate affairs. . . . The plain
| anguage of 8§ 13(d)(3) demands only an agreenent
"for the purpose of acquiring, holding, or disposing
of securities,” 15 U S.C. §8 78nm(d)(3), and Rule 13d-
5is simlarly satisfied by that sort of agreenent,
17 CF.R § 240.13d-5(b)(1).

Morales v. Quintel Entertainnment, lInc., 249 F.3d 115, 124-25 (2d

Cir. 2001). Further, evidence that group nmenbers "m ght not al ways
make i denti cal investnent decisions" does "not preclude existence of
agreenent."” 1d. at 127 (internal quotation marks omtted).

| mportantly, for purposes of this case, the actors need
not have conbined for all of the purposes listed in 8 13(d)(3) or
Rul e 13d-5(b)(1). Acquiring, holding, and disposing of are listed
in the disjunctive. Hence, "[a]ll that is required is that the
menbers of the group have conbined to further a common objective

with regard to one of those activities." Myrales v. Freund, 163
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F.3d 763, 767 n.5 (2d Cr. 1999) (enphasis added); see, e.q.,

Morales v. Quintel Entertainnent, Inc., 249 F.3d at 124; Well man,

682 F.2d at 363.

The questions of (a) whether two or nore persons "act[ed]"
as a group or agreed to act together, and (b) whether their purpose
was the acquisition, holding, or disposition of an issuer's equity

securities are questions of fact. See, e.qg., Mirales v. Qintel

Entertainnent, Inc., 249 F.3d at 124. |If they in fact so acted or

agreed to so act, the | egal consequences are specified in 8§ 13(d)(3)
and Rul e 13d-5(b)(1): If the persons agreed to act together for the
pur pose of purchasing an issuer's shares, a "group"” was "thereby"
formed, 17 CF. R 8 240.13d-5(b)(1); if they acted as a "group,"
they nust be treated as a single person, 15 U S C. 8§ 78n(d)(3)
("shall be deened a 'person'"); and each person in the group "shal
be deened" to be the beneficial owner "of all equity securities of
that issuer beneficially owned by any" nenber of the group, 17
C.F.R 8§ 240.13d-5(b)(1).

An agreenent to act together for the purpose of acquiring,
hol di ng, or disposing of shares need not be unconditional in order
to support a finding that the actors constituted a group within the

meani ng of those provisions. See, e.q., Wellmn, 682 F.2d at 363.

Nor need the group "be commtted to acquisition, holding, or

di sposition on any specific set of terns." 1d.; see, e.qg., Mrales

v. Freund, 163 F.3d at 767 n.5. And, "[o]f course, the concerted
action of the group's nenbers need not be expressly nenorialized in
witing." Wellnman, 682 F.2d at 363. The formation of such a group

"may be formal or informal and may be proved by direct or
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circunstantial evidence." Myrrales v. Quintel Entertainnent, Inc.,

249 F.3d at 124; see also id. at 125-26 (sworn statenents by
def endants, all eged group nenbers, that the nenbers "never 'agreed

anong thensel ves to acquire [the] stock™ are insufficient to support
the granting of summary judgnent in favor of the defendants where
there is circunstantial evidence fromwhich "a reasonable trier of
fact could discredit the . . . sworn statenents and infer instead
that" the defendants entered into an agreenent with one another,

"W th an agreed purpose to acquire [the] stock").

B. Rule 12(b)(6)

In considering a notion under Fed. R Cv. P. 12(b)(6) to
dism ss a conplaint for failure to state a claimon which relief can
be granted, the district court is normally required to |l ook only to
the allegations on the face of the conplaint. I1f, on such a notion,
"matters outside the pleading are presented to and not excluded by
the court,” the court should normally treat the notion as one for
summary judgnent pursuant to Fed. R Cv. P. 56. Fed. R CGv. P

12(b); see, e.qg., dobal Network Communications, Inc. v. Gty of New

York, 458 F.3d 150, 154-55 (2d Gr. 2006) ("dobal"). In any event,
aruling on a notion for dismssal pursuant to Rule 12(b)(6) is not
an occasion for the court to nmake findings of fact. See, e.q.

Leonard F. v. Israel Discount Bank of New York, 199 F.3d 99, 107 (2d

Cr. 1999).
In certain circunstances, the court my permssibly
consi der docunments other than the conplaint in ruling on a notion

under Rule 12(b)(6). Docunents that are attached to the conpl ai nt
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or incorporated in it by reference are deened part of the pleading

and may be considered. See, e.q., Pani v. Enpire Blue Cross Bl ue

Shield, 152 F.3d 67, 71 (2d Cr. 1998), cert. denied, 525 U S. 1103

(1999). In addition, even if not attached or incorporated by
reference, a docunent "upon which [the conplaint] solely relies and

which is integral to the conplaint” nay be considered by the court

inruling on such a notion. Cortec Industries, Inc. v. Sum Hol di ng

L.P., 949 F.2d 42, 47 (2d Gr. 1991) ("Cortec") (enphases added),
cert. denied, 503 U S. 960 (1992); see, e.q., dobal, 458 F.3d at

156.
This principle has its greatest applicability in cases

al I eging fraud. See, e.q9., Cortec, 949 F.2d at 47-48; Kranmer V.

Time Warner Inc., 937 F.2d 767, 774 (2d Gr. 1991) ("Kraner"). Wen

a conplaint alleges, for exanple, that a docunent filed with the SEC
failed to disclose certain facts, it is appropriate for the court,
in considering a Rule 12(b)(6) notion, to exam ne the docunent to
see whether or not those facts were disclosed. See, e.qg., id O
when the conplaint alleges that such a docunent nmade a particul ar
representation, the court may properly | ook at the docunent to see
whet her that representation was nade. See, e.qg., id. at 775

Consi deration of such docunents filed with the SEC is appropriate
with respect to a nondi sclosure or m srepresentation clai mbecause
"no serious question as to their authenticity can exist," and
because the court is to consider them on a Rule 12(b)(6) notion

"only to determ ne what the docunents stated,” and "not to prove the

truth of their contents.” Kraner, 937 F.2d at 774 (enphases added).

Simlarly, where public records that are integral to a
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fraud conplaint are not attached to it, the court, in considering a
Rul e 12(b)(6) nmotion, is permtted to take judicial notice of those

records. See, e.q., id.; Brass v. Anerican Fil mTechnol ogies, Inc.,

987 F.2d 142, 150 (2d Cr. 1993). If the court takes judicial
notice, it does so in order "to determ ne what statenents [they]

contai ned"--but "again not for the truth of the matters asserted.”

Kraner, 937 F.2d at 774 (enphases added); see, e.q., Liberty Mitual

| nsurance Co. v. Rotches Pork Packers, Inc., 969 F.2d 1384, 1388 (2d

Cr. 1992).
A decision that a conplaint fails to state a claim on

which relief can be granted is a ruling of |aw, see, e.qg., De Jesus

v. Sears, Roebuck & Co., 87 F.3d 65, 69 (2d Cir.), cert. denied, 519

U S. 1007 (1996); MCall v. Pataki, 232 F.3d 321, 322 (2d Crr.

2000), and we review such a decision de novo, see, e.q9., Gegory v.

Daly, 243 F. 3d 687, 691 (2d Gr. 2001). In our review, we, like the
district court, "must accept as true all of the factual allegations
set out in plaintiff's conplaint, draw inferences from those
allegations in the light nost favorable to plaintiff, and construe
the conplaint liberally.” 1d. (internal quotation marks omtted).
And what ever docunents may properly be considered in connection with
the Rule 12(b)(6) notion, the bottomline principle is that "once a
cl ai mhas been stated adequately, it nay be supported by show ng any
set of facts consistent with the allegations in the conplaint.”

Bell Atlantic Corp. v. Twonbly, 2007 W 1461066, at *11 (U.S. My

21, 2007) (" Twonbly").
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C. The d ai m Agai nst Jenni ngs

1. Sufficiency of the Al egation of "G oup" Action

Because Jenni ngs apparently owned no MM stock just prior
to the May 2003 purchases he made with the | oan fromEMR, he was not
a statutory insider to whom 8§ 16 applied unless he and EVR--which
al ready owned 14.8 percent--acted as a group for the purpose of
Jenni ngs's acqui sition, holding, or disposition of MM shares. The
district court, in ruling that the conplaint did not sufficiently
al l ege that EMR and Jenni ngs had acted as a group, did not properly
apply the above principles.

The district court correctly noted that SEC filings may
properly be considered in ruling on a Rule 12(b)(6) notion to
dismss a conplaint alleging clains of fraud. But this is not a
fraud case. It is, rather, a § 16(b) action seeking the
di sgorgenent of short-swing profits, for which an insider is to be
held strictly |liable. Defendants' subm ssions of their Schedul e 13D
filings thus presented naterial that was inappropriate for
consideration on Rule 12(b)(6) notions to dismss a 8 16(b)
conplaint that contained no allegation of a failure to disclose or
of a factual m srepresentation.

Further, even if there had been allegations of fraud
defendants' SEC filings could not properly be considered for the
truth of their contents. The district court's view that "the
Def endants' statenents, which have been submtted to a governnent
agency and nade public, should not be contradicted or taken as
perjurious sinply because the Plaintiff, w thout evidence, says they

are," District Court Opinion, 2006 W. 278135, at *5--although a
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possi bl e argunent to a jury--was not an appropriate rationale for
ruling on a notion under Rule 12(b)(6).
The cases cited by the district court for the proposition

that "if a plaintiff's allegations are contradicted by a docunent

considered in determining a Rule 12(b)(6) notion, those allegations

are insufficient to defeat the notion," id. (citing Matusovsky V.
Merrill Lynch, 186 F.Supp.2d 397, 400 (S.D.N Y. 2002)) (enphases
ours), i.e., that "when docunents contain statenents that contradict

the allegations in the conplaint, the docunents control and the

court need not accept as true the allegations contained in the
conplaint,” District Court Opinion, 2006 W. 278135, at *5 (citing

Rapoport v. Asia Electronics Holding Co., 88 F.Supp.2d 179, 184

(S.D.N. Y. 2000)) (enphasis ours), are not applicable to the present

case. Matusovsky was a case in which the plaintiff clained that a

general rel ease he had si gned was wi t hout consi deration, whereas t he
signed release itself recited the consi deration he recei ved; and t he
cited discussion in Rapoport concerned a fraud claimalleging that
a prospectus failed to disclose certain facts. These cases fal
squarely within the principle that the contents of the docunent are
controlling where a plaintiff has alleged that the docunent
contains, or does not contain, certain statenents. As we noted in
Kraner, however, such docunments may properly be considered only for
"what" they contain, "not to prove the truth" of their contents.
In the present case, the gravanen of the conplaint was
sinply that defendants were subject to strict liability for
Jennings's profits on his short-swing transactions as nenbers of a

group that owned nore than 10 percent of MM's shares. The district
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court's ruling that the conplaint failed to state a claimthat EWMR
and Jennings constituted a group because of def endant s’
"disclainer[s] of group status” in their Schedule 13D filings with
the SEC, District Court Opinion, 2006 W. 278135, at *5, was fl awed
for several reasons. First, it inproperly considered the
representations in defendants' filings for the truth of their
assertions that there were no current agreenents or understandi ngs
bet ween Jenni ngs and EMR as to how Jenni ngs woul d vote or di spose of
his shares in the future. Even assum ng that those factual
assertions were relevant, they rai sed i ssues of fact that shoul d not
have been determ ned at the pl eading stage.

Second, the court apparently assuned that defendants’
representations, which used the present tense as to their current
understandings with respect to Jennings's future obligations, also
meant that they had had no past understandi ng, when EVR nade the
loan to Jennings, that the purpose of the |loan was to fund his
purchase of MM shares. The Schedule 13D filings did not, however,
actually state that there had not been such an agreenent with regard
to Jennings's acquisition of the shares. For exanple, EMR s June 9
Schedul e 13D acknow edged that Jennings had used the loan to fund
his May 29-30 purchases of MM shares and stated that EVMR "has" no
understanding wth respect to the MM shares "owned" by Jennings.
Jennings's June 9 Schedule 13D made simlar use of the present
tense, stating there "are" no agreenents as to how he woul d use the
proceeds of the EMR | oan. Thus, even if it had been appropriate to
consi der defendants' SEC filings for the truth of their assertions,

their representations would not have warranted rulings in their
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favor, for they did not actually assert that EMR had not agreed to
make the loan to Jennings for the purpose of the MM stock
acqui sition.

Third, in disclaimng "group"” status, defendants were in
effect attenpting to disclaimthe legal effects of their conduct.
The district court's acceptance of and reliance on defendants'
"express[] state[nent]s that Jennings and EMR are in no way, either
by the loan of June 9, 2003 or at any time in the future, to be
considered a 'group,'" as a disclainer that was "control[ling],"
District Court Opinion, 2006 W. 278135, at *5, gave no recognition
tothe terms of 8 13(d)(3) and Rule 13d-5(b)(1). If in fact EMR and
Jenni ngs acted together for the purpose of Jennings's acquiring VWM
shares, EMR and Jennings "thereby," under those provisions of |aw,
"formed" a "group,"” regardl ess of their attenpted di scl ainers of the
| egal effect of such joint action.

Finally, 1looking at the "group" allegations in the
conplaint, i.e., that EMRs loan to Jennings was made for the
pur pose of allowing himto buy MM shares in furtherance of an EMR-
Jenni ngs agreenent "to work together to effect a change of control
or simlar transaction involving MM" (Conplaint § 8), and at the
docunents to which the conplaint referred, we cannot agree with the
district court's viewthat the "group” allegations were "unm tigated
specul ation" or "unadorned" allegations nade "w thout evidence,"
District Court Opinion, 2006 W. 278135, at *5 (internal quotation
marks omtted). Leaving aside the principle that "[t]he pl eadi ng of
additional evidence," beyond what is required to enable the

def endant to respond, "is not only unnecessary, but in contravention
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640 (2d Cir. 1980); see, e.q., 2A Miore's Federal Practice -- CGvil

8 8.04[1][b][5] (3d ed. 2007), the conplaint's allegation of
col | aborati on between EMR and Jenni ngs was hardly "unadorned" or an
"unm tigated specul ation.” That all egati on was acconpani ed by ot her
al l egations, and by references to defendants' respective June 2003

Schedul e 13D filings, that included the foll ow ng:

10
11

12
13
14
15

16
17
18
19
20

21
22

23
24
25
26
27
28
29

30
31
32
33
34
35

36

- On May 21, 2003, EMR conpleted its accumul ation of
1,503,100 shares of MM's stock, or 14.8 percent of the
out st andi ng shares (see Conplaint § 13; EMR Schedul e 13D
dated June 2, 2003, at 2, 5).

- In connection with its May 2003 purchases, EM stated
that it m ght "seek to change or influence control of" MM
by, inter alia, "wagi ng a proxy contest for control of the
Conmpany" (EMR Schedul e 13D dated June 2, 2003, at 4).

- On May 29 and 30, 2003, Jennings, in open-market
pur chases, acquired 842,000 shares of MM's stock (see
Complaint § 9), which constituted 8.3 percent of MM's
stock (see Jennings Schedule 13D dated June 9, 2003, at
2).

- Jennings paid for his My 29-30 purchases with a
$10 million loan fromEMR (see Conplaint { 8).

- The rate of interest on EMR s loan to Jennings,

according to the Loan Agreenent, was 4 percent per annum
(which we judicially notice was below the then-current

prinme rate, see, e.qg., Wall Street Journal, Nov. 8, 2002,

at Cl2 (prine rate 4.25%; id. June 27, 2003, at Cl1, and
June 30, 2003, at Cl15 (prine rate cut from4.25%to 4. 00%
effective June 27, 2003)).

- EMR s $10 million loan to Jennings was unsecured (see
Jenni ngs Schedul e 13D dated June 9, 2003, Exhibit A EM
Schedul e 13D dated June 9, 2003, Exhibit 1).

Al t hough we do not suggest that Roth was required to

adduce such evi dence at the pl eadi ng stage, see, e.qg., Twonbly, 2007

W. 1461066, at *8 ("a conplaint attacked by a Rule 12(b)(6) notion

to dismss does not need detailed factual allegations”), we note
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that on this record, no rational factfinder would be conpelled to
beli eve that EMR and Jenni ngs had had no agreenent with respect to
Jennings's acquisition of his shares. G ven evidence that EMR
acquired a 14.8 percent stake in MM and stated that it m ght
attenpt to gain control of MM, that wthin days of its acquisition
of that 14.8 percent EMR nade a cheap and unsecured |oan of
$10 mllion to Jennings, that Jennings was MM 's forner chairnman and
CEOQ, and that Jennings used the EMR | oan to acquire 8.3 percent of
MM's stock, a rational factfinder could instead easily infer that
EMR and Jennings acted together for the purpose of Jennings's
purchase of shares in M. And upon such a finding, 8 13(d)(3) and
Rul e 13d-5(b) (1) would require that EVMR and Jennings be treated as
a group, with each being deenmed to own the total of their hol dings
of MM stock.

In sum the district court erred in accepti ng defendants’
SEC filings for the truth of their contents, ininferring that those
contents were sufficient and controlling, and in concl uding that the
conplaint itself did not allege facts sufficient to show that EMR
and Jenni ngs constituted a group, within the neani ng of the Exchange

Act, for the purpose of having Jennings purchase shares of MM .

2. The Duration of the G oup

The remaining question is whether the conplaint was
nonet hel ess properly dismssed on the ground that 8§ 16(b) was
i nappl i cabl e because EMR and Jenni ngs were no | onger a "group"--on
the theory that their interests had di verged--when Jennings sold his

shar es. The district court answered this question in the
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affirmative. Because the final sentence of 8§ 16(b) states that

[t]his subsection shall not be construed to cover

any transacti on where such beneficial owner was not

such both at the time of the purchase and sale, or

t he sal e and purchase, of the security,
15 U.S.C. §8 78p(b) (the "exenptive provision"), the court reasoned
that two or nore persons are not to be considered a group unless
they pursued a common purpose in selling the issuer's stock, see
District Court QOpinion, 2006 W. 278135, at *5-*6. In light of the
| anguage of § 13(d)(3) and Rule 13d-5(b)(1), and the purpose of
8§ 16(b), we disagree with this interpretation.

As discussed in Part Il1.A above, the stated purpose of
8§ 16(b) is "preventing the unfair use of information which may have
been obtained by [an insider] by reason of his relationship to the
issuer,” 15 U S.C. 8§ 78p(b). Section 16(b) itself contains no
provision as to who is an insider. The provisions delineating who
is an insider by reason of size of stock ownership are 88 16(a) and
13(d) of the Act and SEC Rules 16a-1(a)(1) and 13d-5(b)(1). Thus,
§ 16(a) of the Act deems insiders to include any person who is
directly or indirectly the beneficial owner of nore than 10 percent
of any class of the issuer's stock. SEC Rule 16a-1(a)(1l) provides
t hat nore-than-10-percent owners include any person who is deened a
beneficial owner of nore than 10 percent by reason of 8§ 13(d) of the
Act and the rules thereunder. And 8§ 13(d)(3) and Rule 13d-5(b) (1)
provide that if any two or nore persons act together for the purpose
of acquiring, holding, or disposing of shares of an issuer, each

actor is deened to be the beneficial owner of the total nunber of

shares owned by all of them
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The di sgorgenent provision of 8 16(b) sinply dictates the
consequences when an insider profits fromshort-sw ng transacti ons.
However, because 8 16(b) "was designed to prevent a corporate
director or officer or the beneficial owner of nore than 10 per
cent[] of a corporation from profiteering through short-sw ng
securities transactions on the basis of inside information,"

For enpst - McKesson, 423 U.S. at 234 (internal quotation marks and

footnote omtted), the exenptive provision was needed to be sure
that a person who was an insider solely by reason of his benefici al
ownership of nore than 10 percent of the issuer's stock would be
held strictly liable for short-swing profits only if he was an
insider at the tinme of both his purchase and his sale (or sale and
repurchase). |If he was not an insider at both of those tines, there
is no presunption that he was privy to inside information at both
tinmes. Accordingly, the exenptive provision neans that "in a
pur chase-sal e sequence, a beneficial owner nust account for profits
only if he was a beneficial owner [of nore than 10 percent] before
the purchase,” id. at 250 (internal quotation nmarks omtted); and it
means that a sale nmade after a forner beneficial owner of nore than
10 percent has already reduced his holdings to 10 percent or bel ow
is exenpted from§ 16(b) by the phrase "at the tinme of . . . sale,”

Reliance Electric Co. v. Enerson Electric Co., 404 U. S. 418, 419-20

(1972). The exenptive provision in 8 16(b) does not purport to
define insider status; it nmerely says that, for the disgorgenent
provision to apply, the short-sw ng trader nust have insider status
"at the tinme of" both of his transactions.

Under 8 13(d)(3) and Rul e 13d-5(b) (1), which delineate the
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i nsider status of joint actors, if two or nore persons act together
for the purpose of acquiring, holding, "or" disposing of shares of
an issuer, they are deened a group, and each is deened the
beneficial owner of all the shares beneficially owed by all of the
col | aborators. Because the statute and the Rule |ist those purposes
in the disjunctive, a group is fornmed as a matter of law if those
persons act for any one of the |isted purposes.

The district court thus erred in holding that "for traders
to constitute a 'group', the Exchange Act requires that their
coordinated activity persist during the tinme of purchase and during
the tinme of sale of the securities,” District Court Opinion, 2006 W
278135, at *6 (enphasis in original). That ruling gave a
conjunctive reading to provisions that are disjunctive.

In sum 88 16 and 13(d) and the rul es thereunder nean t hat
where, as alleged here, two persons acted together for the purpose
of acquiring the stock of an issuer, and collectively those persons
owned nore than 10 percent of that stock both before any transaction
leading to a short-swing profit and at the tine of the matching
short-sw ng transaction, the final sentence of 8§ 16(b) provi des them
no exenption. Al of the joint actors in such circunstances are
deened to be insiders and are presuned to have access to insider
i nformation.

These provisions appropriately address the Congressional
concern that such short-sw ng sal es may have been based on access to
inside information. |In the present case, for exanple, evidence of
EMR s cheap, unsecured loan of $10 mllion to Jennings for his

purchase of MM stock, followng close on the heels of EMR s own
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acquisition of a 14.8 percent stake in MM, would, as discussed
above, permt an inference that EMR and Jenni ngs acted together in
order to allow Jennings to purchase his 842,000 shares in MM, and
require the |legal conclusion that EMR and Jennings were thereby a
group. Thus, both EMR itself, which owned 14.8 percent of MM's
stock, and Jennings as its collaborator would be presuned to have
access to inside information. Jennings's decision to sell the
majority of his shares on the open market could well have been based
on inside information. For exanple, in May, EMR had purchased its
14.8 percent stake in MM at prices below $11 a share (see EM
Schedul e 13D dated June 2, 2003, at 5), and it disclosed that it

m ght seek control of MM through, inter alia, additional open-

mar ket purchases or a tender offer (seeid. at 4). By md-July, the
mar ket price of MM shares had risen to nore than $19 a share. (See
Jenni ngs Schedul e 13D dated July 18, 2003, at 5.) However, "[0]n
Septenber 8, 2003 EMR and MM signed a 'standstill agreenent,'"”
District Court Opinion, 2006 W. 278135, at *3, pursuant to which MV
agreed to nmake certain information available to EMR and EMR agr eed

that it would, inter alia, neither purchase nor "nmake any proposal

to acquire” any nore MM shares before June 15, 2004 (MM Form 8-K
dated Septenber 9, 2003, Exhibit 10.1, at 4). Prior to the public
announcenent of this standstill agreenent, Jennings sold thousands
of his MM shares. A shareholder in his position could well have
reasoned that the inmnent MM-EVMR agreenent renoving EMR as a
potential open-market buyer of, or a potential tender offeror for,
MM shares for the better part of year nade it attractive for himto

sell shares before the standstill agreenent was nade known to the
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rest of the investing public. That type of trading on the basis of
advance information is the sort of conduct that Congress sought to
deter by enacting 8 16(b) and making short-swing profits
automati cal |y di sgorgeabl e "wi t hout proof of actual abuse of insider
informati on, and w thout proof of intent to profit on the basis of
such information," Kern, 411 U S. at 595.

Thus, taking the allegations of the present conplaint as
true, we cannot agree with the district court's ruling that, as a
matter of law, 8 16(b) permts an insider--here, the ower of 14.8
percent of an issuer's stock--to fund the purchase of up to 10
percent nore of such stock by an ally, and permts the ally to make
profits on short-sw ng sal es of those shares and not di sgorge those
profits to the i ssuer. W conclude that the district court's ruling
is contrary to the |anguage and intent of the Exchange Act.

Finally, even if we agreed with the district court's
interpretation of 8 16(b) as inapplicable unless EMR and Jenni ngs
were a "group" both at the tinme Jennings acquired his MM shares and
at the time he sold, we would nonethel ess be constrained to vacate
the dism ssal of the claimagainst Jennings because the court, in
concludi ng that defendants were not a group at the tine of those
sales, inpermssibly made findings of fact. And, again wthout
suggesting that detailed factual allegations were required at the
pl eadi ng stage, we note that the present record would easily permt
a rational factfinder draw to factual inferences contrary to those
drawn by the court.

The district court's rationale for concludi ng that EMR and

Jenni ngs were not a "group"” at the tine Jennings sold his shares on

- 31-



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

27

t he open market was that EMR had of fered on August 12, 2003, to buy
826,000 shares of MM stock from Jennings, and that Jennings
rejected that offer and instead sold 602,900 shares on the open
market. The court found that if Jennings and EMR "held a common
purpose,” Jennings "likely" would have accepted EMR s offer to
purchase his shares, and that "Jennings' refusal of EMR s offer

contradi cted precisely what one would have expected of him had he

been acting in concert wwth EMR " District Court Opinion, 2006 W
278135, at *5 (enphases added). What Jenni ngs's purposes had been,
what he was "likely" to have done, and what deci sions he "woul d have
[ been] expected" to make, are questions of fact as to which the
court should not have made findings in making its legal ruling on
whet her Roth had pleaded a claimthat could entitle himto relief.

Moreover, the district court's assessnent of the
"l'i kel [ihood]" that Jennings's interests and those of EMR were no
| onger aligned does not appear to take into account facts indicated
by the record, even as it exists at this stage. For exanple, in
inferring that Jennings was no |onger interested in the control of
MM, the court does not appear to have taken into account the fact
that the Schedule 13D filed by Jennings with respect to his sale of
602, 900 shares through Septenber 9, 2003, stated that, after those
sales, Jennings still owned 423,100 shares of MM's outstanding
stock (see Jennings Schedul e 13D dated Septenber 10, 2003, at 3)--a
statenment forcing the mathematical inference that Jennings had
acquired additional shares of MM after his initial purchase of
842,000 shares in My and before his sale of 602,900 shares.

Accordingly, the record showed that despite selling nost of the
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shares he had bought in My, Jennings remained the owner of a
substantial block of MM stock--approximtely 4 percent. (See id.)
Thus, despite the district court's surmse, Roth may well be able to
prove that Jennings continued to have a control-seeking interest
aligned with that of EMR

Further, although the district court nentioned that the
price at which EMR of fered to buy "826,000 of the [MM] shares" then
owned by Jenni ngs (EMR Schedul e 13D dated August 12, 2003, Exhibit
1), was bel ow the then-market price, the court did not quantify the
di sparity. EMR offered to buy those shares for $13.50 a share.
(See id.) However, in the weeks before and after EMR s offer, MM
shares sold on the open market for nore than $18 a share. (See
Jennings Schedule 13D filings dated July 18, 2003, at 5, and
Septenber 10, 2003, at 6.) We cannot uphold the ruling that the
conplaint was legally insufficient on the basis of the court's
theory that, had EMR and Jennings had a commobn purpose, Jennings
woul d "li kely" have sold 826,000 shares to EMR for $13.50 a share,
thereby forgoing an additional profit of nmore than $4.50 per
share--a total of nore than $3.7 mllion.

| ndeed, the fact that EMR s offering price was so nuch
|ower than the nmarket price could allow Roth to prove that
Jennings's decision to reject EMR s offer and instead nmake open-
mar ket sal es bespoke his continued interest, rather than a | oss of
interest, in achieving control of MM. Attachnents to the Schedul e
13D filings suggest that Jennings needed to sell at |east sone of
his MM shares in order to repay the | oan given himby EMR Yet, as

a matter of common sense, it seens likely that the nore MM stock
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Jenni ngs owned, the greater his chances of sharingin MM's control.
The total price that EMR of fered for 826,000 shares, at $13.50 per
share, was little nore than the gross anount that Jenni ngs received,
according to his Septenber 10, 2003 Schedul e 13D, for selling just
602, 900 shares on the open market. Thus, by selling 602,900 shares
on the open market, Jennings grossed roughly the same anount of
nmoney, but he was able to keep 223, 100 shares of MM stock, or nore
than 2 percent of its outstanding shares, that he otherw se would
have lost. The district court's inference that Jennings's sal e of
826, 000 shares to EMR was "what one woul d have expected" if Jennings
wi shed to share in the control of MM was thus questionable and
certainly was not a proper basis for a Rule 12(b)(6) dism ssal.

In sum even if the disgorgenent provision of 8§ 16(b) were
i napplicable unless EMR and Jennings had a comon purpose at the
time Jennings sold his shares, the conplaint should not have been

di sm ssed on the prem se that Roth could not show such a purpose.

D. The d ai m Agai nst EMR

The district court dism ssed Roth's claimagainst EMR on
the alternative ground that the conplaint did not allege either that
EMR had engaged i n any short-swi ng transactions in MM securities or
that EMR had received, directly or indirectly, any profit fromthe
sale of Jennings's shares. Roth contends that the district court

also erred in dismssing his claimagainst EMR on this ground. W

di sagr ee.
Section 16(b) requires an insider to disgorge "'any profit
realized by himi from short-swing transactions.” Blau v. Lehman,
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368 U. S. 403, 414 (1962) (quoting 8 16(b)) (enmphasis in Blau). Roth
"concedes that the conplaint does not specifically allege that EMR
has a pecuniary interest in any of Jennings' profits" (Roth reply
brief on appeal at 10); but he argues that the "highly unusua
transaction by which EMR financed Jennings' trades in MM I] stock,
followed by a nerger offer, certainly gives rise to a presunption

t hat EMR derived sone pecuni ary benefit fromJennings' purchases and

sales" (Roth brief on appeal at 28 (enphasis added)). It nmay well
be that EMR i nproved its prospects for an eventual nerger by fundi ng
Jennings's purchases of MM shares. But what is required for the
inposition of strict liability on EMR is that EWVMR itself have
realized profits from short-swng transactions. No such
"presunption” (id.) arises fromEMR s |oan to Jennings; and no such
al l egation appears in the conplaint. The conplaint's assertion that

"[e]ach nmenber of the Goup is liable to the extent of its [sic]

pecuniary J[interest] in the foregoing disgorgeable profits”
(Conmplaint § 18 (enphasis added)) does not constitute an all egation
that EMR in fact realized any such profits.

Nor does Rot h suggest that he shoul d have been gi ven | eave
to file an anended conplaint in order to allege that EVR shared in
Jennings's short-swing profits. Rather, urging that he shoul d have
been given an opportunity for discovery (Roth brief on appeal at

28), Roth asks, "Is it not possible, nmaybe even probable, that there

was sone understanding between Jennings and EMR that was not

revealed in the SEC filings?" (Roth reply brief on appeal at 11
(enmphases added)). This is a far cry fromany suggestion that Roth

would be able to file a pleading consistent with the Rule 11
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requi renent that a conplaint's factual assertions "have evidentiary
support or, if specifically so identified, are likely to have
evidentiary support after a reasonable opportunity for further
i nvestigation or discovery," Fed. R Gv. P. 11(b)(3) (enphasis
added) .

"[When the allegations in a conplaint, however true
could not raise a claim of entitlenent to relief, this basic
deficiency should . . . be exposed at the point of mninmm
expenditure of tinme and noney by the parties and the court."”
Twonbly, 2007 W. 1461066, at *9 (internal quotation marks omtted).
The allegations of Roth's conplaint, taken as true, show no basis

for entitlenment to relief against EMR

CONCLUSI ON

We have considered all of the parties' contentions onthis
appeal and, except as indicated above, have found themto be w thout
merit. So much of the judgnent as dism ssed the conpl ai nt agai nst
EMRis affirnmed. So nuch of the judgnent as di sm ssed the conpl ai nt
agai nst Jennings is vacated, and the matter is remanded for further

proceedi ngs with respect to the claimagainst him
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