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The United States appeals from judgments entered in the United States District Court for the
Western District of New York (Larimer, J. & Skretny, J. ), after the district court determined that
a prior New York conviction for burglary in the third degree, and prior convictions for attempted
burglary in the third degree, were not convictions for “crime[s] of violence,” as defined by §

4B1.2(a) of the Sentencing Guidelines.

Vacated and Remanded.
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PER CURIAM:

The government appeals three judgments entered in the United States District Court for the
Western District of New York. In each of these cases, the district court held that a prior conviction
for burglary in the third degree under New York Law, N.Y. Pen. L. § 140.20 (Watkins), and/or a
prior conviction for attempted burglary in the third degree (all three defendants), were not
convictions for “crime[s] of violence,” as defined by § 4B1.2(a) of the Sentencing Guidelines.
Judges Larimer and Skretny therefore denied the government’s requests that defendants should be

sentenced after due consideration of the higher Guidelines ranges that would have been applicable
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had the prior convictions been for “crime[s] of violence.” We assume the parties’ familiarity with
the particular facts of these cases and their procedural histories.

After the briefs were submitted in these cases, this Court held that New York’s offense of
burglary in the third degree is a “crime of violence” under the Guidelines. United States v. Brown,
514 F.3d 256, 268-69 (2d Cir. 2008). Brown seems directly to control our decision. The only
difference between Brown and these cases is that unlike Brown, these cases involve attempted
burglary in the third degree. This distinction, however, does not assist Appellees, for the Guidelines
state explicitly that the term “crime of violence” “include[s] the offense[] of . . . attempting to
commit” a “crime of violence.” U.S.S.G. § 4B1.2, app. n.1. We conclude that the district court
erred in determining that Watkins’s prior convictions for burglary and attempted burglary, and
Bradley’s and Hurell’s prior convictions for attempted burglary, were not convictions for “crime[s]
of violence” under the Guidelines.

We note that the circuits are split on the question of whether a conviction for burglary of a
building, as opposed to burglary of a dwelling, is a prior conviction for a “crime of violence” under
the Guidelines. See Brown, 514 F.3d at 265-66 (discussing circuit split). We also note that this
interpretive question is one which the Sentencing Commission is empowered to resolve. This has
particular significance in this context insofar as the Sentencing Guidelines are designed in significant
part to bring about nationwide uniformity in sentencing and to avoid unwarranted sentencing

disparities. See Rita v. United States, 127 S. Ct. 2456, 2463-64 (2007).



1 The judgments of the district court are VACATED, and the cases are REMANDED for

2 further sentencing proceedings consistent with this opinion.
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