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06- 9009- am
In re Karen Jaffe

UNI TED STATES COURT OF APPEALS

FOR THE SECOND Cl RCU T

August Term

(Deci ded: October

2009

19, 2009)

Docket No. 06-9009-am

In re Karen Jaffe

At t or ney.

Before: Jacobs, Chief Judge,

Par ker, Raggi, Wesl ey,

Judges.

Cabr anes, Pool er, Katzmann

Hal | , Livingston, and Lynch, Circ

This Court’s Comm ttee on Attorney Adm ssions and

Grievances (“the Commttee”) has recomended that Karen

Jaffe, an attorney admtted to the bar of this Court, be

publicly reprimnded and permtted to withdraw fromthis

Court’s bar. We adopt

the Commttee’s findings of fact

its recommendati on of public reprimnd, but we order Jaf

removed fromthe bar

46.1(h) (4).

of

this Court.
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Li nda F. Fedrizzi,

Yor k,

PER CURI AM

By order filed April 2, 2008, this Court

Esq., New

N.Y., for Karen Jaffe.

referred Karen

Jaffe to the Court’s Commttee on Attorney Adm ssions and

Grievances (“the Commttee”) for investigation of t

described in that order and preparati

on of a report

whet her she should be subject to disciplinary or ot

corrective measures.

During the Commttee’s proceedi ngs,

he matters

on

her

Jaffe had the

opportunity to address the matters discussed in the Court’s

referral order, to testify under oath at a hearing

hel d on

July 23, 2008, and to present a post-hearing menorandum

Jaffe was represented in the proceedings by Linda F.

Fedrizzi, Esq. Presiding over the hearing were Commttee

menbers David B. Fein, Esqg., and Evan A. Davis, Esq.

On

December 12, 2008, the Commttee filed with the Court the

record of the Commttee’'s proceedings and its report and

recommendati ons. Thereafter, the Court

provided Jaffe with a

copy of the Commttee’'s report. Although Jaffe has not

responded to the report, we consider

before the Commttee to be preserved,

2

her argunents

and consi der

rai sed

t hem on
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their merits.

In its report, the Commttee concluded that there was
cl ear and convincing evidence that Jaffe had engaged in
conduct “unbecom ng a nmember of the bar,” within the meaning
of Federal Rule of Appellate Procedure 46(c), by violating
various rules and orders of the Court and vari ous
di sciplinary rules of the New York Lawyer’'s Code of
Responsibility.* Specifically, the Commttee found that Jaffe
had: (a) failed to conply with many of the Court’s scheduling
orders, which was prejudicial to the adm nistration of
justice, in violation of New York Disciplinary Rule (“D.R. ")
1-102(A)(5); (b) engaged in dishonesty, in violation of D.R.
1-102(A)(4), by presenting false statements to the Court
concerning her inability to attend oral argument on two dates
(c) filed a number of deficient briefs, in violation of Rule
28 of the Federal Rules of Appellate Procedure; (d) aided the
unaut hori zed practice of law, in violation of D.R 3-101(A),
and i mproperly ratified and filed briefs drafted by

unsupervi sed | aw students, in violation of D.R 1-104(D)(1);

' As of April 1, 2009, the disciplinary rules of the New
York Lawyer’s Code of Professional Responsibility were superseded
by the New York Rul es of Professional Conduct, which were
promul gated as joint rules of the Appellate Divisions of the New
York Suprene Court. Use of the new rules would not alter any of
our concl usi ons.
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and, (e) engaged in a pattern of neglect of client matters, in
violation of D.R. 6-101(A)(3), as evidenced by her chronic
late filing of briefs, which resulted in the dism ssal of at

| east twel ve cases, her frequent filing of deficient briefs,
and her failure to respond to a March 2007 order seeking

i nformati on about one of her former clients.

The Comm ttee also found that there were a nunber of
aggravating and mtigating factors. The follow ng were found
to be aggravating factors: (1) Jaffe’s prior disciplinary
of fenses; (2) her pattern of m sconduct involving non-
conpliance with the Court’s orders and her defective
briefing; (3) her nmultiple offenses; (4) the vulnerability
of Jaffe’s immgrant clients, many of whom do not speak
English; and (5) the unavailability of any defense prem sed
on inexperience, due to Jaffe’s substantial experience as an
attorney. See ABA Standards § 9.22 (a), (c), (d), (g9), (h),
(i). The following were found to be mtigating factors: (1)
Jaffe’s personal problems with her own illness and a famly
menmber’s illness around the tinme she was to respond to the
March 2007 order; (2) Jaffe’s cooperative attitude toward the
Commttee’'s proceedings; (3) the prior inposition of
sanctions for Jaffe’'s false statenments to the Court; and (4)

Jaffe’s renorse for making those false statenments. See ABA
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Standards 8 9.32 (e), (k), (I).

Based on its factual findings, the Commttee reconmended
that Jaffe be publicly reprimanded for her m sconduct, that
she be permtted to voluntarily withdraw fromthe bar of this
Court, and, if she failed to voluntarily withdraw by a set
deadl i ne, that she be involuntarily removed fromthe Court’s
bar .

Upon due consideration of the Commttee’ s report and the
underlying record, we adopt the Commttee’'s factual findings
concerning Jaffe’s m sconduct in this Court. W also adopt
the Commttee’s conclusion that Jaffe’s m sconduct
constituted such a serious deviation from professional and
ethical nornms that it warrants both a public reprimnd and
removal from the bar of this Court. For the reasons
di scussed bel ow, we adopt in part the Commttee’s
recommendati ons concerning the appropriate disciplinary
measures. The follow ng discussion is intended to suppl enment
the Commttee’ s report in several respects, and explain our
vi ew of the appropriate disposition.

The Rel evance of Past Sanctions

As a prelimnary matter, we address Jaffe’s assertion
t hat at | east some of the m sconduct at issue in these

proceedi ngs has already resulted in discipline, and that
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addi ti onal discipline should not be inposed. W agree that,
in general, an attorney should not be disciplined multiple
times by the sanme court for the same m sconduct, where the
first panel i1issuing a sanction indicated that the sanction
constituted final and conplete discipline for the m sconduct
at issue.

However, that general principle does not alter the
outcome of these proceedings for several reasons. First, it
is clear that Jaffe has not been disciplined for all of the
serious m sconduct at issue. For exanple, Jaffe has not
denmonstrated, and the record does not indicate, that she
received any discipline for her filing of briefs witten by
non-|l awyers that were not reviewed by Jaffe or any other
attorney.

Second, even in cases in which Jaffe was explicitly
criticized by this Court for her deficient performance, she
may be |l ater disciplined by this Court for that performance
if the prior orders did not suggest that the criticism (or
ot her adverse action) was a final “sanction” for that
m sconduct. See, e.g., Xiang Lin v. Ashcroft, No. 04-6426-
ag, order filed Aug. 1, 2006; Guang Pin Lin v. Gonzal es, No.
04-6130-ag, order filed Mar. 8, 2006; Yun Fen Jin v.

Gonzal es, No. 03-4719-ag, order filed Jan. 27, 2006; see also
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Rong Hua Wang v. Gonzal es, No. 06-3240-ag, order filed Mar.
5, 2008 (transferring to Grievance Panel the issue of whether
Jaffe should be sanctioned for her performance in that
appeal ). Additionally, since attorney disciplinary
proceedings are primarily remedial, the Double Jeopardy
Cl ause of the Fifth Amendnment does not apply. See In re
Caranchini, 160 F.3d 420, 423-24 (8'"" Cir. 1998) (holding that
di sbarment did not violate double jeopardy, even though based
on same conduct that resulted in prior sanctions under
Federal Rule of Civil Procedure 11).

Third, even if an attorney already has received fromthis
Court a final sanction for each of several instances of
m sconduct, we may nonet hel ess i nmpose further discipline if
t he individual instances of m sconduct are found to be part
of a sanctionable pattern that has not itself been addressed.
Finally, even where “discipline” is not appropriate, the
Court may nonet hel ess determ ne, based on an attorney’s prior
behavi or, that she will be unable to conform her future
conduct to expected professional nornms, and, as a result,
that her ability to practice in this Court should be barred
as a corrective neasure in order to protect the public, other
attorneys and litigants, the Court, and the adm nistration of

justice. See Theard v. United States, 354 U S. 278, 282
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(1957) (“The power of disbarnment is necessary for the
protection of the public in order to strip [an attorney] of
the inplied representation by courts that [an attorney] who
is allowed to hold hinself out to practice before themis in
‘good standing’ so to do.”); Ex Parte Wall, 107 U. S. 265, 288
(1883) (“The [di sbarment] proceeding is not for the purpose
of punishment, but for the purpose of preserving the courts
of justice fromthe official mnistration of persons unfit to
practice in them™”).?

Thus, we conclude that the Comm ttee properly found
Jaffe’s prior disciplinary offenses and her pattern of
m sconduct to be aggravating factors, even if discipline was
i mposed for some of the prior offenses.

We al so agree with the Commttee’ s finding that the prior

i mposition of sanctions for sone of Jaffe’s m sconduct

> See also Butler v. Biocore Medical Technol ogies, Inc.
348 F.3d 1163, 1172-73 (10'" Cir. 2003) (“[A]ttorney
m sconduct both inplicates the attorney's fitness to
function as an officer of the court and triggers the court's
responsibility to protect the public from unscrupul ous or
unqual ified practitioners.”); In re Echeles, 430 F.2d 347,
349 (7'" Cir. 1970); In re Sacher, 206 F.2d 358, 360 (2d
Cir. 1953) (“The purpose of striking an attorney fromthe
rolls of a court is not to punish himbut to protect the
court itself and relieve the public of a nenmber of the |egal
profession, who is unfit to serve as such, in order to
mai ntain the respect due the court by insuring that
attorneys, who are 'officers of the court,' are of good
prof essi onal character.”), reversed on other grounds, 347
U.S. 388 (1954).
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constituted a mtigating factor. However, by treating the
prior sanctions as a mtigating factor, we conclude only that
Jaffe should not be disciplined again by this Court for that
di screte m sconduct. The m sconduct underlying the prior
sanctions remains relevant to the question of whether Jaffe
can conform her future behavior to profession nornms.

Mor eover, even if the previously sanctioned m sconduct were
ignored entirely, or treated as aberrational, we would
nonet hel ess find that public reprimand and removal fromthis
Court’s bar are warranted by the remaining m sconduct.?

Jaffe’'s Conduct Relating to the Marshall/Miuto Matter

I n her August 2008 post-hearing menorandum Jaffe asserts
that the Court has inproperly assumed that she was the author
of the three fraudulent briefs bearing the signature of
Sharon Marshall, denmonstrating the Court’s prejudice agai nst
Jaffe. See Aug. 2008 Mem at 3, 4-5. To the contrary, this
Court’s April 2008 referral order explicitly stated that
Judge Keenan’s investigation inmplicated Marshall and Joseph
Muto in the fraudul ent brief schenme and not Jaffe. See Apr.

2008 order at 5. W accepted Judge Keenan’s findings then

®  Although it has little effect on our present
determ nation, we also note that there is no record of Jaffe
filing the suppl enental response required by our May 2008 order.
See 06-9009-am order filed May 16, 2008 at 2.

9
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and we accept them now. Furthermore, the Commttee’s report
al so does not characterize Jaffe’s involvenment in the
Marshal |l /Muto matter as sancti onable or otherw se

i nappropriate. Instead, the report states that the cases at
issue were referred by Jaffe’'s paralegal to Muto and anot her
attorney “wi thout Jaffe s know edge.” Report at 3 n.1. W
al so accept that finding, as well as Jaffe’ s rel ated
assertions that she cooperated with Judge Keenan’s
investigation and hel ped to expose the fraudul ent schene.
See Apr. 2008 Response to Referral Order at 11 14-19. Her
cooperation and affirmative efforts to expose fraudul ent
conduct were comendabl e, and are considered mtigating
factors.

However, Jaffe incorrectly asserts that she “conplied in
full with the [Court’s] October, 2006 order,” which required
her to provide certain information about the Marshall/ Mito
matter. See id. at § 16. As noted in the April 2008
referral order, Jaffe failed to file a timely response to the
Oct ober 2006 order, even after being granted an extension,
and was suspended as a result. See Apr. 2008 order at 4-5.
After Jaffe filed a | ate response, she was reinstated. See
id. at 5. Although Jaffe asserted that she did not receive

the order that granted the extension, see In re Jaffe, No.

10
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06-9009-am Jaffe response filed Dec. 13, 2006, it remai ned
her responsibility to ascertain the status of her extension
request, particularly since significant time had passed after
both the original due date for a response and the date she
had requested an extension.

Quality of Jaffe's Briefs

| n her August 2008 post-hearing menmorandum Jaffe argues
that her briefs were not deficient, because they contained
all of the subdivisions required by Rule 28 and preserved all
of the petitioners’ rights. See Aug. 2008 Mem at 3-4. W
reject Jaffe’s argunments, and adopt the Commttee’s findings
concerning Jaffe's briefs. The numerous panels of this Court
that found Jaffe’'s briefs inadequate were not nerely
conpl ai ni ng about a | ack of required subdivisions in the
briefs. Rather, they found the substance of the briefs to be
abysmal - the worst deficiency being Jaffe’'s failure, in
brief after brief, to properly apply the relevant | egal
principles to the specific facts of the case.

| n support of her argument that her briefs conplied with
Rul e 28, Jaffe provided, as an exanple, her brief in Dian
Liang Jiang v. Gonzal es, No. 04-0299-ag. See Aug. 2008 Mem
at 3. However, her brief in that case is riddled with

errors, |acks necessary citations to the record, and contains

11
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al nost no argument relevant to the inmm gration judge’s
adverse credibility finding or his request for corroboration.
See 04-0299-ag, brief filed Nov. 7, 2005. Fully half of the
Statement of the Case is irrelevant since its |last three

par agraphs are duplicated verbatimfroman entirely different
case concerning a different petitioner and different facts.
Compare id. at 5, with Zhong Ye Chang v. Gonzal es, No. 04-
4288-ag, brief filed Sept. 20, 2005 (Jaffe shown as counse
for petitioner). Although the Dian Liang Jiang case was
remanded to the agency, it is difficult to attribute that
result to Jaffe’'s briefing. See id., order filed June 15,
2007.

On the other hand, we agree with Jaffe that most of her
briefs were filed within a [imted period of time, and, thus,
she had Iimted opportunity to correct her errors in future
briefs once the deficiencies were brought to her attention in
orders of the Court. See Aug. 2008 Mem at 5-6. However,
she did not request leave to file amended briefs after being
put on notice, and, after being advised of her briefing
deficiencies as early as Decenber 1, 2005, see Xiu M ng Wang
v. Gonzal es, No. 03-4951-ag, amended order filed Dec. 1,
2005, she filed at |east three deficient briefs after that

date, see Hui M ng Shao v. Ashcroft, No. 04-0941-ag, brief

12



10

11

12

13

14

15

16

17

18

19

20

21

22

23

received Dec. 15, 2005 and filed Nov. 15, 2006; Zeng Bing Liu
v. Gonzal es, No. 05-3860-ag, brief received Dec. 28, 2005,
order filed Aug. 10, 2006 (describing deficiencies in brief
and relieving Jaffe); Zhou Jin Yuan v. Gonzal es, Nos. 05-
1333-ag (L), 05-1334-ag (Con.), brief received Dec. 29, 2005,
order filed Oct. 27, 2006 (sane). Furthernmore, her related
argument that her briefs were not deficient, and her
presentation of the Dian Liang Jiang brief as an exanpl e of
her adequate briefing, renders doubtful the suggestion that
she m ght have inproved her briefing in |ater cases had she
been given earlier notice of the deficiencies.

To the extent that briefing deficiencies resulted from
Jaffe filing the unreviewed briefs of |aw students, an
expl anation Jaffe provided to the Commttee, Judge Keenan,
and this Court, see July 2008 Hearing Transcript at 16, 30-
31, 47; Keenan Report at 22-23, that clearly constitutes an
aggravating rather than mtigating factor. |ndeed Jaffe’'s
explanation is a clear concession that she aided the
unaut hori zed practice of law, in violation of D.R 3-101(A),
and that she improperly ratified and filed briefs drafted by
unsupervi sed | aw students, in violation of D. R 1-104(D).

We want to make it clear that the deficiencies of Jaffe's

conduct, in the aggregate, bespeak of something far nore

13



10

11

12

13

14

15

16

17

18

19

20

21

22

23

serious than a lack of conpetence or ability. They exhibit an
indifference to the rights and | egal well-being of her

clients, and to her professional obligations, including the
obl i gation of candor, to this Court.

Permtting Voluntary Wthdrawal fromthis Court’s Bar

We agree with the Commttee that Jaffe’s m sconduct in
this Court put her vulnerable clients at grave risk, violated
numer ous i nmportant professional obligations, and therefore
warrants both public reprimnd and removal from the bar of
this Court. The procedure recomended by the Commttee -
permtting Jaffe to voluntarily withdraw — was suggested by
the Commttee to avoid “automatic” reciprocal discipline by
other jurisdictions. W doubt the Commttee’ s reconmendati on
woul d produce its intended result. First, if we inpose
di scipline — a public reprimnd acconpani ed by the sort of
“voluntary” resignation suggested in the report clearly
qualify as discipline — we |ack any power to control how other
jurisdictions respond to that discipline under their
reci procal disciplinary rules.

Mor eover, even if we sinply permtted Jaffe to resign,
wi t hout i nmposing any other sanction, New York and ot her
jurisdictions would still be able to inpose reciproca

di scipline. The rules of all of New York’'s judici al

14
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departnments permt reciprocal discipline to be inposed on a
New York attorney who resigns from another jurisdiction’ s bar
whi | e under investigation for possible professional m sconduct
in that other jurisdiction. See In re Steinbach, 228 A.D. 2d
88, 89-90, 651 N.Y.S.2d 523, 524-25 (1lst Dep’'t 1997) (citing
NYCRR §8 603. 3, ordering disbarment pursuant to resignation
fromFlorida bar); In re Weisser, 214 A.D.2d 33, 34, 631
N.Y.S.2d 373, 373-74 (2d Dep’t 1995) (citing 22 NYCRR §

691. 3(d), inmposing censure pursuant to resignation from
Florida bar); In re Kriz, 56 A D.3d 1116, 867 N.Y.S.2d 357,
358 (3d Dep’t 2008) (citing 22 NYCRR 8 806.19, ordering

di sbarment pursuant to resignation from Connecticut bar); In
re Hoffman, 180 A.D.2d 75, 76, 583 N.Y.S.2d 106, 107 (4th
Dep’t 1992) (citing 22 NYCRR § 1022.22, ordering suspension
pursuant to resignation from Florida bar).*

Second, even if we were disinclined to informthe New

* The sane rule applies in other jurisdictions, including
all of the federal courts |located in New York. See U S. Dist.
Cts. for the Southern and Eastern Districts of New York, Local
Cvil Rule 1.5(b)(3); US. Dist. C&. for the Northern District of
New York, Local Rule 83.4(c); US Dst. . for the Western
District of New York, Local Rule 83.3(c); In re Goldman, 910 A 2d
291, 292 (D.C. 2006) (“In the District of Colunbia, a sister
court’s acceptance of an attorney’s resignation pending a
disciplinary investigation is a proper predicate for reciprocal
discipline.”); In re Skripek, 156 N. J. 399, 719 A 2d 159, 160
(N.J. 1998) (reprimanding, as a matter of reciprocal discipline,
an attorney who had been disbarred in New York after submtting
his resignation during an ethics investigation).

15
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York disciplinary authorities of the action we take in this
proceedi ng, Jaffe herself is obligated to informthose
authorities of this order under New York |aw. See 22 NYCRR
603.3(d) (1 Dep't); 22 NYCRR 691.3(e) (2d Dep’t); 22 NYCRR
806. 19(b) (3d Dep’'t). Third, the only aspect of reciprocal
discipline that is “automatic” is the fact that reciprocal

di sci plinary proceedings can be automatically initiated upon
notice of the inposition of discipline by a sister court.

Al t hough there may be a presunption that discipline should be
i mposed on a reciprocal basis, it is not automatic and is
generally rebuttable. See, e.g., 22 NYCRR 603.3(b) (1°
Dep’t); 22 NYCRR 691.3(b) (2d Dep't); 22 NYCRR 806.19(c) (3d
Dep't); 22 NYCRR 1022.22 (4th Dep’'t). In any event, as
suggest ed above, a resignation while under investigation does
not sufficiently alter the situation so as to make the

reci procal disciplinary process less “automatic.”

Our task here is to determ ne the appropriate |evel of
sanction for Jaffe' s conduct before this Court. Jaffe failed
to conply with a substantial number of this Court’s scheduling
orders in a way that was prejudicial to the adm nistration of
justice, in violation of New York Disciplinary Rule (“D.R. ")
1-102(A)(5). She deliberately lied to this Court in violation

of D.R. 1-102(A)(4) concerning her inability to attend oral

16
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argument on two dates. She filed a number of totally
deficient briefs, in violation of Rule 28 of the Federal Rules
of Appell ate Procedure and engaged in a pattern of neglect of
client matters, in violation of D.R. 6-101(A)(3), as evidenced
by her chronic late filing of briefs, which resulted in the
di sm ssal of at |east twelve cases, and her failure to respond
to a March 2007 order seeking information about one of her
former clients. She aided the unauthorized practice of | aw,
in violation of D.R. 3-101(A), and inproperly ratified and
filed briefs drafted by unsupervised | aw students in violation
of D.R. 1-104(D)(1). In our view the appropriate remedy here
is the term nation of her right to appear as an attorney
bef ore our Court. Furthernmore, while we acknow edge the
Comm ttee's reasons for recomending that the term nation be
t hrough wi t hdrawal, we believe it would be m sleading to
suggest in any way that Jaffe's separation fromthis Court's
bar was vol untary.

Finally, the Court wishes to convey its appreciation for
the Commttee's |abors both in this particular matter and in
t he devel opnent of the Court’s new attorney grievance process.
Over the past two and a half years, the Commttee has tested
the Court’s new investigatory and hearing process by handling

a substanti al nunber of matters. The Commi ttee’'s services

17
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have been i nval uabl e.

Concl usi ons

Upon due consideration, it is hereby ORDERED t hat, except
as noted above, the Commttee’s findings and recomendati ons
are adopted by the Court, and Jaffe is PUBLICLY REPRI MANDED
and REMOVED FROM THE BAR OF THI S COURT. Al t hough we agree
with the Commttee that various mtigating factors are
present, the totality of Jaffe’s conduct | eaves us w thout
assurance that she can conform her future conduct in this
Court to all professional and ethical norns.

Jaffe nmust disclose this order in any future disciplinary
proceedi ng or bar application, and if required by any bar or
court rule or order. Furthermore, the Clerk of Court is
directed to release this order to the public by posting it on
this Court’s web site and providing copies to nenmbers of the
public in the same manner as all other published decisions of
this Court. The text of this panel’s April 2008 order
referring this matter to the Commttee, the text of this
panel’s May 2008 order, and the Commttee’'s report are also to
be rel eased to the public, as Appendices to the present order.

The Clerk of Court also is directed to serve a copy of
this order on Jaffe, this Court’s Commttee on Attorney

Adm ssions and Grievances, the attorney disciplinary commttee

18



for the New York State Appellate Division, First Departnment,

the attorney disciplinary officials for the Executive Office
of I mm gration Review, and all other courts and jurisdictions
to which this Court distributes disciplinary decisions in the

ordi nary course.
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APPENDI X 1

Text of April 2008 order referring Karen Jaffe
to this Court’s Conmttee on Attorney Adm ssions and Gievances

For the reasons that follow, Karen Jaffe is referred to this
Court’s Commttee on Adm ssions and Gievances for investigation of
the matters descri bed bel ow and preparation of a report on whet her
she shoul d be subject to disciplinary or other corrective neasures.
See Second Circuit Local Rule 46(h). W express no opinion here as
to an appropriate disposition. The Conmttee may, of course, in
the first instance, determ ne the appropriate scope of its
i nvesti gati on.

Jaffe was referred to this panel as a result of her actions in
a nunber of cases before this Court. W note first that many of
Jaffe’s cases have been dism ssed for failure to conmply with
briefing schedules. See Xiang Xing Lin v. Ashcroft, No. 03-4966-ag
at 5/16/05 Entry; Zu Fu Zhang v. Ashcroft, No. 03-4369-ag at
9/21/05 Entry; Xin Lin v. Ashcroft, No. 03-41048-ag at 10/17/05
Entry; Qui Bin Pan v. Ashcroft, No. 04-1096-ag at 10/19/05 Entry;

Q Guan Lin v. Ashcroft, No. 04-2469-ag at 10/20/05 Entry; Shiang
Qng Lin v. Ashcroft, No. 04-2471-ag at 10/20/05 Entry; Weng Li ang
v. Ashcroft, No. 04-0790-ag at 10/19/05 Entry; Kuang Xun Wang V.
Ashcroft, 04-3473-ag at 12/27/05 Entry; Yan Lin v. Ashcroft, No.
04-6427-ag at 1/6/06 Entry; Wei Pin Chen v. Ashcroft, No. 05-0367-
ag at 1/9/06 Entry; Hui Li v. Gonzales, No. 05-1090-ag at 1/10/06

Entry; Qn Xing Lin v. Ashcroft, No. 03-4513-ag at 9/21/06 Entry.

20
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Additionally, this Court has, in nunerous orders, noted
Jaffe’s deficient briefing and warned that her continued failure to
conply with the Federal Rules of Appellate Procedure could result
in sanctions. See, e.g., Shou Qng Liu v. Gonzales, No. 03-40331-
ag, 157 Fed. Appx. 403 (2d GCir. Dec. 7, 2005); Xian Gui Chen v.
Gonzal es, No. 04-1954-ag, 157 Fed. Appx. 430 (2d GCir. Dec. 8, 2005);
Wan Q n Lin v. Gonzales, No. 04-2175-ag, 158 Fed. Appx. 324 (2d Cr.
Dec. 12, 2005); Jin Qu Zheng v. Conzal es, No. 03-40530-ag, 163
Fed. Appx. 10 (2d Cir. Dec. 22, 2005); Ji Wi N v. Ashcroft, No.
04-6357-ag at 1/3/06 Entry; Chang Zhao Chen v. Gonzal es, No. 03-
40039-ag, 162 Fed. Appx.39 (2d Cir. Jan. 6, 2006); Xiu Gao V.
Gonzal es, No. 04-0028-ag, 163 Fed. Appx. 45 (2d Cir. Jan. 19, 2006);
Ke Jin Chen v. CGonzal es, No. 04-2528-ag, 163 Fed. Appx. 82 (2d Gr
Jan. 23, 2006); Jin v. Gonzales, No. 03-4719-ag, 165 Fed. Appx. 36
(2d Cr. Jan 27, 2006); Mai Chai Zhu v. Gonzal es, No. 04-1100-ag,
164 Fed. Appx. 162 (2d Cr. Jan. 31, 2006); Yin Yan Qu v. GConzal es,
No. 04-4290-ag, 167 Fed. Appx. 283 (2d G r. Feb. 15, 2006); see also
Jian Qng Lin v. Mikasey, Nos. 05-0696-ag (L) and 05-0717-ag (Con)
at 11/15/07 Entry(discussing Jaffe’s “mani fest ineffective
assi stance of counsel” and relieving her fromrepresenting
petitioner); Guang Pin Lin v. CGonzales, No. 04-6130-ag, 170
Fed. Appx. 189 (2d Cir. Mar. 8, 2006)(describing brief as
“abysmal ”); Xiu M ng Wang v. Gonzal es, No. 03-4951-ag, 156
Fed. Appx. 395 (2d Cir. Dec. 1, 2005) (noting briefing deficiencies

wi t hout warni ng of possible future sanctions).
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However, despite the repeated warnings fromthis Court, Jaffe
continued to submt deficient briefs, see Zeng Bing Liu v.
Gonzal es, No. 05-3860-ag, at 12/28/05 Entry (brief received), and
8/ 10/ 06 Entry, 193 Fed. Appx. 51 (order describing deficiencies in
brief and relieving Jaffe); Zhou Jin Yuan v. Gonzal es, Nos. 05-
1333-ag (L), 05-1334-ag (Con.), at 12/29/05 Entry (brief received),
and 10/27/06 Entry, 202 Fed. Appx. 506 (order descri bing
deficiencies in brief and relieving Jaffe), and there is no
indication that she attenpted to file revised briefs in any of the
appeal s that were pending at the tine she received the warnings.

This Court’s recent order in Jian Qng Lin, Nos. 05-0696-ag
(L), 05-0717-ag (Con), may serve as a fair exanple of the types of
deficiencies this Court has found in Jaffe’'s briefs. The order in
that case stated that Jaffe had denonstrated “mani fest ineffective
assi stance of counsel” throughout the proceedi ngs, and provided siXx
exanpl es of her poor performance. 1d., at 11/15/07 Entry. Aside
fromthose exanples, review of the proceedings in that case
suggests that Jaffe’s poor performance al so seriously affected the
merits of her clients’ appeal. Rather than i medi ately appealing
to this Court fromthe Novenber 2004 Board of |Inm gration Appeals
(“BIA”) final orders of renoval, Jaffe instead submtted a letter
to the BIA “noving to reopen” the adm nistrative proceedi ngs,

t hereby waiving her clients’ ability to contest the nerits of the
Novenber 2004 orders in this Court. However, the brief Jaffe did

ultimately submt to this Court focused on the decision of the
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immgration judge (“1J”) denying the petitioners’ asylum
applications, even though the 1J's decision and the BIA s final
removal orders were not reviewable due to Jaffe’s failure to
directly appeal those earlier orders to this Court in a tinely
fashion. Furthernore, the brief not only failed to identify the
alleged plain error in the BIA opinion (as noted in the Court’s
order), but also did not contest the BIA's denial of the notion to
reopen, offered no explanation for Jaffe’s failure to appeal the
BIA's final orders of renpval, did not raise ineffective assistance
of counsel as a ground for this Court to reverse the BIA s deni al
of the notion to reopen, and failed to bring to this Court’s
attention a material factual error in the BIA s proceedi ngs
relating to the notion to reopen, nanely, that the transcript of
proceedi ngs before the 1J and the briefing schedul e may not have
been sent to Jaffe’'s proper address — an error the governnent
brought to this Court’s attention.

More serious issues al so have been brought to our attention.
By order filed January 19, 2006, this Court required Jaffe to show
cause why she should not be disciplined as the result of a fal se
statenment she had made concerning her failure to appear for ora
argunment on two dates. See Wng Xing Chen v. Gonzal es, No. 03-

40018-ag at 1/19/06 Entry.! Specifically, Jaffe had falsely stated

The order to show cause was entered in Wng Xi ng Chen v.
Gonzal es, No. 03-40018-ag, but was thereafter assigned the
separate docket nunber 06-9009-am See In re Jaffe, 06-9009-am
at 5/1/06 Order (explaining assignnent of new docket nunber).
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to this Court that illness had precluded her from attending the
requi red appearances; however, on those sane dates, she had
appeared before an IJ just two blocks fromthis Court’s |ocation.
Id. In response to the suspension order, Jaffe admtted that she
had nmade fal se statenents, presented mtigating circunstances
(concerning certain nmedical issues), and provided assurances that
such conduct woul d not occur again. See In re Jaffe, No. 06-9009-
amat 5/1/06 Entry. By order filed May 1, 2006, this Court
suspended Jaffe fromthe bar of this Court for thirty days, based
on the false statenents.? 1d.

Thereafter, the Court arranged for the former chair of the
| Mm gration Law Commttee of the Bar Association of the Cty of New
York to neet with Jaffe to help her gain control of her |arge
casel oad of immgration appeals pending in this Court; however,
that effort was not successful. See In re Jaffe, No. 06-9009-am at

7/13/06 Entry (describing efforts to aid Jaffe). A later effort by

’I'n July 2006, as a result of this Court’'s May 2006
suspensi on order, the Bl A suspended Jaffe from practice before
the BIA, the immgration courts, and the Departnent of Honel and
Security. That 30-day suspension was nade retroactive to an
exi sting interimsuspension before those courts, issued on June
12, 2006. See In re Jaffe, No. 06-9009-am at 7/13/06 Order;
Executive Ofice for Immgration Review,
http://ww. usdoj . gov/ eoir/press/subject.htm at the foll ow ng
Pr of essi onal Conduct Press Rel eases: 6/23/06 (discussing the
Bl A's i medi ate suspension of Jaffe follow ng the Second
Crcuit’s 30-day suspension); 7/20/06 (discussing BIA s final
order of discipline against Jaffe, effective June 12, 2006);

7/ 26/ 06 (sane); and 9/13/06 (discussing her July 27, 2006
reinstatenent). Jaffe was al so publicly censured by the
Appel l ate Division, First Departnment, as a result of this
behavior. See In re Jaffe, 832 N Y.S. 2d 177, 178 (1% Dep’'t
2007) .
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Court staff to ascertain Jaffe’'s plan to tinely prosecute her cases
in this Court was al so unsuccessful. 1d.

The Court then determ ned that a new renedi al order was
required, in light of, inter alia, “Jaffe’s chronic failure to net
briefing deadlines, often despite nunmerous extensions, ... her
frequent subm ssion of briefs that do not conformto the Rul es of
Appel | ate Procedure and that are of mniml conpetence, ...and her
apparent |ack of support staff to assist her in handling the nore
than 100 INS petitions [she then had] pending in this Court.” Id.
The new renedi al order, inter alia, relieved Jaffe fromall cases
in which she had not submtted briefs, and prohibited her from
serving as counsel before this Court in nore than 30 cases at any
one tinme. Id. As aresult, she was relieved as counsel in
approximately 75 cases. See In re Jaffe, No. 06-9009-am at 8/ 15/ 07
Order (“Keenan Report”) at 23. The order also required Jaffe to
provide this Court with the nanmes and addresses of all the
petitioners on a list of cases provided to her by the Cerk of this
Court, to allowthe Court to, inter alia, notify the petitioners
that Jaffe was no | onger representing them |In re Jaffe, No. 06-
9009-am at 7/13/06 Entry. In August 2006, Jaffe sent this Court a
| etter providing sone, but not all, of the information requested in
the July 2006 order. See Jaffe Letter. However, Jaffe indicated
that four of the listed petitioners “were not [her] clients
originally,” and, therefore, she had no records or addresses for

t hem | d. However, this rather unclear assertion was belied, for
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at | east one of those petitioners, by Jaffe’s signature on that
petitioner’s petition for review. See Wang v. Gonzal es, No. 06-
3240-ag at 7/11/06 Entry. Based upon this conflicting information,
by order filed March 22, 2007, this Court required Jaffe to provide
additional information for that petitioner, wthin 30 days of the
entry of the order. See Wang v. CGonzal es, No. 06-3240-ag at
3/22/07 Entry. On April 17, 2007, Jaffe requested, by telephone,
an extension because she had been *“knocked down when trying to hai
a cab.” 1d. at 4/17/07 Entry. On April 26, 2007, her attorney,
Li nda Fedrizzi, requested a 30-day extension to respond to this
Court’s May 2007 order. |Id. at 4/26/07 Entry. This Court granted
the extension and required Jaffe to respond on or before My 22,
2007. 1d. at 5/4/07 Entry. On May 21, 2007, Jaffe again
t el ephoned the Court, stating that she would not be able to neet
t he deadl i ne because, as noted on this Court’s docket sheet, “dog
di ed, father sick, head/back/neck problens, etc., etc.” 1d. at
5/21/07 Entry. However, she never filed either a request for a
further extension of tine or the required response to the Court’s
March 22, 2007 order. By order filed March 5, 2008, a panel of
this Court ordered that “the issue of whether Jaffe should be
sanctioned for her performance in this appeal” be transferred to
the Court’s Gievance Panel. 1d. at 3/5/08 O der.

In the nmeantine, by order filed in October 2006, this Court
required Jaffe to submt an affidavit concerning the suspicious

filing of briefs in three cases in which she had been relieved as
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counsel pursuant to this Court’s July 2006 sanction order: Tung
Feng Xi v. Gonzales, No. 04-5742; Lin Feng v. Gonzal es, No. 05-
5817; and Wi Deng Wei v. Gonzal es, No. 04-1813. The briefs
purported to have been witten by Sharon Marshall, but Marshall was
not a nmenber of the Court’s bar and could not be |ocated through

t he tel ephone nunbers and address supplied with the briefs. See In
re Jaffe, 06-9009-am at 10/4/06 Order. Thereafter, this Court
granted Jaffe’ s request to extend, until Novenber 27, 2006, her
deadline for a response to the October 2006 order, and warned her
that “[n]Jo further extensions [would] be permtted, and failure to
respond in a tinmely manner [woul d] incur the distinct risk of

addi tional sanctions.” See In re Jaffe, 06-9009-am at 10/23/06
Order. Jaffe failed to respond by the extended due date. As a
result, by order filed Decenber 7, 2006, this Court suspended Jaffe
fromthe Bar of this Court, but permtted an application for

rei nstatenment upon full conpliance with the October 2006 order.

See In re Jaffe, 06-9009-am at 12/07/06 Order. On Decenber 13,
2006, Jaffe filed affidavits which purported to explain the

ci rcunst ances concerning the filing of the three briefs. See In re
Jaffe, 06-9009-am at 12/13/06 Entries. This Court found that the
affidavits “rai sed substantial questions concerning the propriety
of the conduct of persons who are, or mght be, or claimto be
menbers of the Bar of this Court,” including Sharon Marshall and
Joseph Muto, and appointed the Honorabl e John F. Keenan, United

States District Judge for the Southern District of New York, as
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special master to conduct hearings on the matter. See In re Jaffe,
06- 9009-am at 12/22/06 Order. The order also conditionally
reinstated Jaffe as a nenber of the bar of this Court, pending
recei pt of Judge Keenan's report. 1d.

In June 2007, Judge Keenan submitted his report. See In re
Jaffe, No. 06-9009-am at 8/14/07 Order, attached report of Judge
Keenan dated 6/26/07. The findings in the report inplicated
Marshal | and Muto in, inter alia, a schenme to file fraudul ent
briefs in this Court, but did not inplicate Jaffe. Id.

Accordi ngly, in August 2007, this Court issued an order which,
inter alia, reinstated Jaffe to the bar of this Court, subject to
all of the conditions of this Court’s July 13, 2006 order. See In
re Jaffe, 06-9009-am 8/14/007 Order at 2-3. The order also
cautioned Jaffe “that the subm ssion of briefs indicating | ack of
pr of essi onal conpetence will subject her to the distinct risk of
further sanctions.” 1d.

Al t hough we are inforned that Jaffe is counsel of record in
two currently pendi ng appeals, see Mei Gao v. Gonzal es, No. 05-
4888-ag; Wang Lu v. CGonzal es, No. 04-4959-ag, this Court’s records
do not reveal any proceeding in this Court commenced by Jaffe since
the entry of the August 2007 order.

Upon due consideration of the natters descri bed above, it is
ORDERED t hat Karen Jaffe is referred to this Court’s Conmttee on
Adm ssions and Gievances for investigation and preparation of a

report consistent with Federal Rule of Appellate Procedure 46, this
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Court’s Local Rule 46(h), and the Rules of the Conmttee on
Adm ssions and Grievances. W request that the Commttee expedite
its proceedings in this matter.

It is further ORDERED that Karen Jaffe (a) show cause, wthin
14 days of the filing of this order, why she should not be
suspended fromthe bar of this Court, or otherw se sanctioned,
pendi ng the proceedi ngs of the Conmttee on Adm ssions and
Gi evances, based on any of the above-described conduct foll ow ng,
or otherw se not addressed by, this Court’s prior sanction orders
or on an inability to conformto the rules governing practice in
this Court; (b) submt to this panel, within 14 days of the filing
of this order, a conplete list of all pending cases in this Court
in which she is either counsel of record or performng any |egal
services for any litigant; (c) notify this panel, in witing, of
any other cases in this Court, whether newly filed or reinstated,
in which she is performng any | egal services for any litigant,
wi thin 14 days of either the pleading initiating the new case or
the notion seeking reinstatenent of a case; and (d) with each
subm ssion required by clauses (b) and (c), attach an affidavit of
the litigant for whomshe is performng | egal services, attesting
to the fact that the litigant has read a copy of this order and
W shes to proceed with Jaffe providing | egal services.

The Cerk of Court is directed to serve a copy of this order
on both Jaffe, at her address currently on file with this Court,

and on the Law O fices of Linda Fedrizzi, P.C., at 25-84 Steinway
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Street, Astoria, New York 11103. |If M. Fedrizzi is no |onger
representing Jaffe, she is requested to so informthis Court and to

forward this order to Jaffe.

APPENDI X 2

Text of NMay 2008 order

By order filed April 2, 2008, this panel referred Karen Jaffe
to this Court’s Commttee on Adm ssions and Gievances for
i nvestigation and preparation of a report on whether she should be
subject to disciplinary or other corrective neasures. See Second
Crcuit Local Rule 46(h). W also directed Jaffe to show cause why
she shoul d not be immedi ately suspended from practice before this
Court, or otherw se sanctioned, pending proceedi ngs before the
Commttee. |In her response, Jaffe states, inter alia, that she has
only two proceedings currently pending before this Court, both of
which are fully briefed, and has no plans to file any new cases in
this Court in the near future. W note that one of the cases that
was pending at the tine the response was filed has since been
deci ded. See Wang Ding Lu v. Mikasey, 04-4959-ag.

Upon due consideration, we hereby decline, at this tinme, to
suspend or otherw se sanction Jaffe during the pendency of the
Comm ttee’'s proceedings. However, notw thstanding Jaffe's stated
intention not to appear before this Court in the near future, she

is rem nded that, pursuant to our April 2, 2008 order, she nust
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informthis panel of any future filings in current or subsequentl|y-
filed cases and nmust provide an affidavit fromeach petitioner in
any future case, denonstrating that the petitioner has been
informed of the April 2, 2008 order and wi shes to continue with
Jaffe’s representation. Furthernore, Jaffe is directed to submt
to this panel, within fourteen days of this order, a letter
providing (a) the docket nunmbers for the four cases listed in
paragraphs 32 and 33 of her April 15, 2008 affidavit which do not
have docket nunbers follow ng the case nanes, and (b) correct
docket nunbers for”Xue Hui Lin, Docket 04-0042" and “Mei Juan Liu,
Docket 04-5807," as those nunbers appear to belong to other

appel l ants represented by other attorneys.

APPENDI X 3

Decenber 2008 Report of the Committee
on Attorney Adm ssions and i evances

[remai nder of page intentionally blank; text of Appendix 3

comences on foll ow ng page]
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REFPORT AND RECOMMENDATIQN OF
COMMITTEE ON ADMISSIONS AND GRIEVANCES
In re Karen Jaffe (06-9009-am)
L Introduction

By Order dated April 2, 2008 (the “Referral Order™), the United States Court of Appeals
for the Second Circuit (the “Court”) referred Karen Jaffe to this Committee for investigation of
her conduct before the Court and preparation of a report on whether she should be subject to
disciplinary or other corrective measures.

The Referral Order provides that Jaffe was referred to this Committee “as a result of her
actions in a number of cases before this Court.” Specifically, the Referral Order cites (1) twelve
of her appeals that were dismissed for failure to comply with the Court’s briefing schedules;

(2) fourteen of her appeals where the Court noted her “deficient briefing and warned that her
continued failure to comply with the Federal Rules of Appellate Procedure could result in
sanctions”; (3) two of her appeals where, “despite the repeated warnings from this Court, Jaffe

continued to submit deficient briefs”; (4) a false statement she made to the Court concerning her
failure to appear for oral argument on two dates; and (5) her failure to respond to Court orders in
a timely fashion.

The Committee finds that Jaffe’s repeated neglect of her cases before the Second Circuit
warrants a sanction. In light of Jaffe’s assertion to the Committee that she does not desire or
intend to practice before the Second Circuit, the Committee recommends that Jaffe be permitted
to withdraw from the Second Circuit Bar, that she be precluded from admission to the Second
Circuit Bar in the future and that she be publicly reprimanded for her conduct. The Committee
further recommends that in the event Jaffe does not voluntarily withdraw her admission to
practice before the Second Circuit within sixty days of the Court’s order, she should be removed
from the Second Circuit Bar.
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The following constitutes the Committee’s report and recommendation to impose
discipline on Jaffe.

IL. This Disciplinary Proceeding

On April 2, 2008, the Court issued an Order to Show Cause regarding Jaffe’s conduct as
alleged in the Referral Order. On April 16, 2008, Jaffe provided a written response to the
Referral Order. Jaffe stated that in her prior dealings with the Court, she had “acknowledged the
errors and most humbly apologized for them.” She offered, by way of explanation, not excuse,
that “the issues I have faced with this Honorable Court were for briefs filed within a quantified
time period — 2003 through 2006 — and that was the time period 1 encountered an overwhelming
number of both personal and professional problems with my office staff, which I had explained
in prior affidavits.” Jaffe added that she had taken corrective measures, including not accepting
any new appeals before the Court and determining not to handle any appeals before the Court in
the near future. Jaffe argued that the Order was “grossly unfair and remarks upon matters which
had previously been addressed by the courts or various committees and for which [ have served
my punishment.” She referred repeatedly to mistreatment she received from the Court. In
conclusion, she argued that she “should not be punished any further.”

On May 30, 2008, the Committee sent Jaffe a Notice of Hearing and acknowledged
receipt of Jaffe’s response to the Referral Order. On or about July 7, 2008, Jaffe submitted
supplemental material to the Committee, including medical records.

On July 23, 2008, a sub-committee consisting of David B. Fein and Evan A. Davis
convened a hearing at which Ms. Jaffe, represented by Linda Fedrizzi, was the only witness.

On August 6, 2008, Jaffe’s counsel submitted a post-hearing memorandum arguing that
sanctions are not warranted because she has already been punished and that “this proceeding is

L

barred by the doctrine of ‘res judicata’.
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IIH. Factual Background

The following facts are taken from court records and Jaffe’s written submissions and
testimony.

1. Jaffe’s Background and Practice

Jaffe is a graduate of New York University and Cardozo Law School. She was admitted
to the New York State Bar in 1982 and was admitted to the Bar of the Second Circuit in 1997.
She is also admitted to practice in the United States District Court for the Southern District of
New York, and the Court of Appeals for the Fifth, Sixth, and Ninth Circuits.

Jaffe has worked on immigration matters since 1997, serving predominantly Chinese
immigrant clients. Her staff was comprised of two paralegals but she dismissed them because of
their involvement in the “Muto/Marshall” matter.! Jaffe is presently assisted by Chinese
translators several hours a day as needed. She is also assisted by attorneys with whom she
occasionally works on an “of counsel” basis and law students.

Jaffe has one case pending before the Court (Gag v. Gonzales, 05-4888-ag). She has
declined to represent clients before the Court, and told the Committee that she does not plan to
practice before the Second Circuit. She said that her office “will only accept matters before the
Board of Immigration and Immigration Courts, as well as representation of children in neglect
and Juvenile Delinquency Proceedings ... as well as my work as a pro bono publica attorney for
abused women ....” Jaffe’s counsel told the Committee that Jaffe “wishes to remain a member in
good standing in the Second Circuit Court of Appeals so it does not impact upon her adversely in
any of the other [Courts]” where she is admitted to practice.

2. Prior Warnings and Orders

In a number of orders issued from December 2005 through November 2007, the Court
noted Jaffe’s deficient briefing and warned of possible future sanctions.

By Order dated May 1, 2006, the Court suspended Jaffe for thirty days after she admitted
making false statements to the Court, on two occasions, concerning her absence from an oral
argument scheduled in connection with Chen v. Gonzales, 03-40018. Jaffe claimed that she was
too 1l to attend an oral argument on January 17, 2006 and on January 18, 2006 (the re-scheduled
date of the January 17" oral argument), but on the mornings of January 17 and January 18, 2006,
Jaffe attended hearings in immigration court, just two blocks from the Court of Appeals. As a

' The “Muto/Marshall” matter involved a review of suspicious filings of briefs in three cases in which Jaffe was
relieved as counsel. The review, conducted by United States District Judge John Keenan, revealed that one of
Jaffe’s paralegals, Jun Lu, referred the cases to David Rodkin (a suspended attorney) and Joseph Muto (a disbarred
attorney) without Jaffe’s knowledge. Muto authored the briefs and likely signed his wife’s name on the briefs,
despite the fact that she was not admitted to practice before the Court.

3
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result of the Court’s May 2006 suspension, Jaffe was suspended by the BIA for thirty days and
was publicly censured by the Appellate Division, First Department.

Following the suspension, the Court arranged for a former chairperson of a New
York City Bar Association immigration committee to meet with Jaffe to help her with her
large caseload of immigration appeals. That effort was unsuccessful, as well as a later
similar effort by Court personnel.

By Order dated July 13, 2006, the Court relieved Jaffe from all cases before the
Court in which she had not yet submitted briefs and prohibited her from serving as
counsel before the Court in more than thirty cases at one time. The Court did so, in part,
due to “Jaffe’s chronic failure to meet briefing deadlines, often despite numerous
extensions, and her frequent submission of briefs that do not conform to the Rules of
Appellate Procedure and that are of minimal competence.”

The Court’s July 13, 2006 Order also directed Jaffe to provide the names and addresses of
the petitioners involved in cases identified by the Court so that the petitioners could be notified
that Jaffe was no longer representing them. In August 2006, Jaffe sent a letter to the Court
providing some of the requested information and indicating that she did not have contact
information for four of the petitioners because they had not been her clients originally and
therefore she had no records for them, Based upon information that Jaffe did, in fact, represent
one of those petitioners, the Court, by Order dated March 22, 2007, required Jaffe to provide
additional information about that petitioner within thirty days. Jaffe sought extensions to the
deadline to respond to the Court’s Order, the last of which required her to respond by May 21,
2007. To date, Jaffe has not responded to the Court’s Order.

IV.  Legal Standard
Under the Rules of this Committee:

An attorney may be subject to discipline or other corrective measures for
any act or omission that violates the rules of professional conduct or
responsibility of the state or other jurisdiction where the attorney

maintains his or her principal office, or the rules of professional conduct of
any other state or jurisdiction governing the attorney’s conduct. An
attorney may also be subject to discipline or other corrective measures for
any failure to comply with a Federal Rule of Appellate Procedure, a Local
Rule of the Court, an order or other instruction of the Court, or a rule of
professional conduct or responsibility of the Court, or any other conduct
unbecoming a member of the bar.

Rules of the Committee on Admissions and Grievances, Rule 4.

“A court of appeals may discipline an attorney who practices before it for conduct
4
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unbecoming a member of the bar or for failure to comply with any court rule.” Fed. R. App. P.
46(c). *“Conduct unbecoming a member of the bar” may include any conduct “contrary to
professional standards that show[s] an unfitness to discharge continuing obligations to clients or
courts, or conduct inimical to the administration of justice.” Inre Snyder, 472 U.S, 634, 645
(1985). For “[m]ore specific guidance,” we may look to “case law, applicable court rules, and
‘the lore of the profession,” as embodied in codes of professional conduct.” Id. at 646 n.7.

Courts have consistently treated neglect of client matters and ineffective or incompetent
representation as sanctionable conduct. See, e.g., Gadda v. Asheroft, 377 F.3d 934, 940 (9th Cir.
2004), Amnesty Am. v. Town of W. Hartford, 361 F.3d 113, 133 (2d Cir. 2004), Matter of
Rabinowitz, 596 N.Y.S.2d 398, 402 (N.Y. App. Div. 1993), United States v. Song, 902 F.2d 609
(7th Cir. 1990), Matter of Kraft, 543 N.Y.8.2d 449 (N.Y. App. Div. 1989), In re Bithoney, 486
F.2d 319 (1st Cir. 1973). Such conduct is also sanctionable under the applicable professional
rules and standards. The American Bar Association’s Standards for Imposing Lawyer Sanctions
call for a range of sanctions from reprimand to disbarment for various forms of “lack of
diligence” and “lack of competence.” ABA Standards §§ 4.4, 4.5. The Disciplinary Rules of
New York’s Lawyer’s Code of Professional Responsibility (the “Code”) require that *[a] lawyer
shall not ...[n]eglect a legal matter entrusted to the lawyer,” D.R. 6-101(A)(3), [h]andle a legal
matter without preparation adequate in the circumstances,” D.R. 6-101(A)(2), or “[e]ngage in
conduct involving dishonesty, fraud, deceit, or misrepresentation.” D.R. 1-102. In addition, the
Code’s Ethical Canons require that the lawyer should represent his or her client “zealously,”
Canon 7-1, and that he or she “be punctual in fulfilling all professional commitments,” Canon 7-
38.

The Disciplinary Rules of the Code also provide that a lawyer “shall be responsible for a
violation of the Disciplinary Rules by...a non-lawyer employed or retained by or assoctated with
the lawyer that would be a violation of the Disciplinary Rules if engaged in by a lawyer if...[t]he
lawyer orders, or directs the specific conduct, or, with knowledge of the specific conduct, ratifies
it...” D.R. 1-104 (D) (1). Moreover, a “lawyer shall not aid a non-lawyer in the unauthorized
practice of law.” D.R. 3-101(A). “[T]o avoid aiding the unauthorized practice of law, the lawyer
must at every step shoulder complete responsibility for the non-lawyer’s work. In short, the
lawyer must, by applying professional skill and judgment, first set the appropriate scope for the
non-lawyer’s work and then vet the non-lawyer’s work and ensure its quality.” See The
Association of the Bar of the City of New York Committee on Professional and Judicial Ethics,
Formal Opinion 2006-3, 2. Courts have imposed sanctions in cases where a lawyer has failed to
adhere to the disciplinary rules governing the supervision of non-lawyers. In re Abrams, 855
N.Y.S.2d 768, 769 (N.Y. App.Div. 2008} (one year suspension for violations including the
inadequate supervision of a non-lawyer); Inre Bodow, 859 N.Y.5.2d 888 (N.Y. App.Div. 2008)
(censured respondent for, inter alia, “failing to supervise adequately the work of a non-lawyer
employee.”); In re laquinat-Snigur, 813 N.Y.5.2d 170, 177-178 (N.Y. App.Div. 2006) (three year
suspension for misconduct including failure to adequately supervise non-lawyers).

“Any finding that an attorney has engaged in misconduct or is otherwise subject to
corrective measures must be supported by clear and convincing evidence.” Rules of the
5
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Committee on Admissions and Grievances, Rule 7(h). Once misconduct has been established, in
determining the sanction to be imposed, we should generally consider: (a) the duty violated; (b)
the lawyer’s mental state; (c} the actual or potential injury caused by the lawyer’s misconduct;
and (d) the existence of aggravating or mitigating factors. See ABA Standards § 3.0. This
Committee may recommend to the Court’s Grievance Panel a range of sanctions, including
disbarment, suspension, public or private reprimand, monetary sanction, removal from pro hono
or Criminal Justice Act panels, referral to other disciplinary bodies, supervision by a special
master, counseling or treatment, or “such other disciplinary or corrective measures as the
circumstances may warrant,” Rules of the Committee on Admissions and Grievances, Rule 6.

V. Factual Findings
1. Defaults on Scheduling Orders

Jaffe concedes that the cases referenced in the Referral Order were indeed dismissed
because she did not comply with the Court’s briefing schedules. Jaffe explained the defaults as
follows: “I relied, because I am in court a lot and that’s where my, really, my strength is, I relied
on my paralegals to take care of things, to file things on time. And unfortunately, if they don’t,
it’s my responsibility, and it’s law office failure, but it’s still my responsibility. ButI relied on
these people, and I shouldn’t have. And I admit that.” When Jaffe learned about the defaults,
she did not seek the Court’s permission to file the briefs out of time or otherwise take any
remedial steps on behalf of her clients. She advises she returned her clients’ legal fees and
suggested that they retain other counsel after their cases were dismissed.

2. Deficient Briefs

The Court repeatedly warned Jaffe about her deficient briefs and the nature of the
deficiencies. For example, in Liu v. Gonzales, 05-3860, the Court noted that Jaffe “submitted an
ill-prepared motion to the BIA, which failed to state its basis or include critical supporting
evidence,” contained “inapposite arguments,” and was “woefully inadequate.” 193 Fed.Appx.
51, 52-53 (2d Cir. 2006). The Court found Jaffe’s conduct particularly troubling in light of the
fact that the “IJ found Liu credible about his past persecution but denied him relief on the basis
of [a case superseded by statute].” Id. Jaffe told the Committee that she believes her brief
complied with FRAP. -

In Yuan v. Gonzales, 05-1333-ag and 05-1334-ag, the Court noted that Jaffe’s brief
contained “only a limited procedural history and inapposite legal arguments.” The Court was
troubled by Jaffe’s failure to address two agency errors that negatively impacted her client. 202
Fed.Appx. 506, 508 (2d Cir, 2006).
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In Lin v. Mukasey, 05-0696-ag and 05-0717-ag, Jaffe made the tactical decision to move
to reopen the BIA proceedings instead of filing an appeal, thus waiving her clients’ right to
appeal the BIA’s decision. Jaffe testified that someone at the BIA advised her to do that after a
member of her staff failed to file a Notice of Appearance on her behalf. When the BIA refused to
reopen the proceedings, Jaffe filed an appeal with the Court more than one month late. She
testified that she did not think she needed to ask the Court for an extension of time to file her
brief because “if [she] made a motion to file a brief out of time and [the Court] said yes, the brief
still would have been in late.” The Court determined that the brief Jaffe ultimately filed failed to
address salient issues and ignored a material factual error in the BIA proceedings. Jaffe told this
Committee in her affidavit that “one must remember that this brief was submitted in 2006, while
your deponent was embroiled with the investigation concerning Joseph Muto and Sharon
Marshall.” This is incorrect. Jaffe filed her brief on November 21, 2005, whereas the Court did
not order an investigation into the suspicious briefs filed by “Sharon Marshall” until December
22, 2006.

We reviewed the petitions Jaffe filed in the three matters cited above and find them each
to be of very poor quality. Facts are asserted without citations to the record. The argument
section is paltry. The petition is sloppily presented, replete with typographical errors. The table
of authorities for each of the three different cases is the same, all containing the same errors (e.g.,
“Table of Authortities” and “Administartive Decisions”), and none matches the presentation of
cases in the petition. In one petition, none of the cases listed in the table appear in the petition; in
another, fewer than half the cases and decisions listed appear in the petition.

Jaffe contests the allegation that she routinely submitted deficient briefs before the Court.
But on January 19, 2006, during a hearing to discuss the false statements that she made to the
Court, Jaffe told the Court that the quality of a motion for summary affirmance that she filed in
Chen v. Gonzales, was “below acceptable standards.” In 2007, Jaffe testified that, “a lot of the
briefs (in immigration appeals) were written by a student and 1 really didn’t take the time to
review them. And therefore they really weren’t - - they were just not well written, and they were
not - - they were just not good briefs.””

By her own admission, Jaffe signed and filed briefs that were written by law students at
her direction with little to no supervision. In fact, Jaffe signed and filed some of these law
student briefs withour reading them herself. Jaffe’s excuse for this conduct is simply that she
was “very busy - - with [her] cases, and [she] didn’t always have a chance to [review the briefs].”

She expressed some regret for this shortcoming.

2 When confronted with her earlier testimony, Jaffe said that she was “nervous” when she testified before Judge
Keenan. She also said, “It was very hard being a witness, actually. And as I've, I’ve acknowledged before, the
briefs, many were cursory. However, they did comply. So what 1 was trying to say to Judge Keenan was that, what [
said to you before. [ dido’t review all of them. I told the student the contents of what I wanted. Unfortunately, I'm
on my own, and [ didn’t take the time to review all of them. And when 1 did, 1 saw that they weren’t the best
possible briefs.”
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Jaffe did not seek the Court’s permission to file corrected briefs. She explained her
decision not to file corrected briefs as follows:

“[In spite of anything that was said about my brief, they clearly would
have been denied. I’ve gone through all of them many times. And even
but for my briefs, the Court would have denied it, because they mentioned,
in one case, the claim was frivolous, there’s no nexus between - - any
grounds for asylum they mentioned all kinds of different things. SoI
understand their point about reviewing the brief, but I also knew the issues
in the cases and I didn’t feel I had to do that.”

3. False Statements

Jaffe admitted in her testimony to this Committee that she lied to the Court when she was
asked why she did not appear at oral argument on January 17, 2006. She testified that although
she had a sinus infection that day, she did appear at two immigration matters that morning but
did not appear for her oral argument before the Court. She said she was nervous about her first
oral argument before the Court, was not feeling well and lied about it when called by the Court.
She testified that she “did something very, very stupid, for which I'll never forgive myself.”
Jaffe’s counsel stressed that Jaffe already received a thirty-day suspension for this incident.

4. Non-Compliance with Court Orders

Jaffe acknowledged that she did not comply with the Court’s Order of March 22, 2007
(requiring her to provide additional information about a petitioner whom the Court relieved her
from representing). She has articulated a number of reasons that prevented her initial compliance
with that Order, such as medical and family issues and the fact that the government responded to
the Court’s Order. However, she did not explain her failure to comply with that Order to date
beyond testifying that it “slipped [her] mind.”

VI.  Disciplinary Action is Warranted

Based on clear and convincing evidence, the Committee finds that disciplinary action is
warranted in this case based on “conduct unbecoming a member of the bar”. Fed. R. App. P.
46(c). “Conduct unbecoming a member of the bar”” may include any conduct “contrary to
professional standards that show(s] an unfitness to discharge continuing obligations to clients or
courts, or conduct inimical to the administration of justice.” In re Snyder, 472 U.S. at 645,
Specifically, Jatfe engaged in conduct prejudicial to the administration of justice by repeatedly
failing to comply with the Court’s briefing schedules. Jaffe also engaged in a pattern of neglect
of client matters, in violation of D.R. 6-101(A)(3), as evidenced by her chronic filing of briefs
out of time that resulted in the dismissal of twelve cases, her frequent filing of deficient briefs,
and her failure to respond to the Court’s March 22, 2007 Order seeking information for the
purposes of notifying a petitioner that Jaffe no longer represented him. Jaffe has also violated

8

39




D.R. 3-101(A) for aiding the unauthorized practice of law and D.R. 1-104(D)(1) for ratifying and
filing briefs that were drafted by unsupervised law students. Jaffe has also engaged in
dishonesty, in violation of D.R. 1-102, for her false statements to the Court concerning her
inability to attend oral argumernt on two dates.

There are aggravating and mitigating factors in this case. The aggravating factors are: (1}
the prior disciplinary offenses; (2) a pattern of misconduct involving non-compliance with the
Court’s briefing schedules, orders, and defective briefing; (3) the multiple offenses; (4) the
vulnerability of Jaffe’s immigrant clients, many of whom do not speak English; and (5) Jaffe’s
substantial experience in the practice of law. ABA Standards § 9.22 (a), (c), (d), (), (h), (). The
mitigating factors are: (1) Jaffe’s personal problems with her own illness and a family member’s
illness around the time of the March 22, 2007 Order; (2) Jaffe’s cooperative attitude toward these
proceedings; (3) the prior imposition of sanctions for Jaffe’s false statements to the Court; and
(4) Jaffe’s remorse for making false statements to the Court. ABA Standards § 9.32 (e), (k), (1).

The Committee is concerned about Jaffe’s failure to take corrective action in the matters
discussed herein. Jaffe did not take heed of the Court’s warnings concerning her deficient briefs.
Nor did she attempt to file corrected briefs even after acknowledging that many of the briefs she
filed were drafted by law students without her supervision. Jaffe did not seek permission to file
briefs out of time on behalf of the clients whose cases were dismissed because of defaults on the
scheduling orders. While she could not keep up with the cases she had on her docket, she
continued to take on new matters.

VII. Recommendation

In light of Jaffe’s repeated neglect of her cases before the Second Circuit, her repeated
failure to follow orders of the Court, her statement to the Committee that she does not wish or
intend to practice before the Court and the aggravating and mitigating circumstances discussed
above, the Committee recommends that Jaffe be permitted to withdraw from the Second Circuit
Bar, that she be precluded from admission to the Second Circuit Bar in the future and that she be
publicly reprimanded for her conduct. The Committee further recommends that in the event
Jaffe does not voluntarily withdraw her admission to practice before the Second Circuit within.
sixty days of the Court’s order, she should be removed from the Second Circuit Bar.

By permitting Jaffe to withdraw, along with a public censure, rather than removing Jaffe
by order, the Court would not be causing automatic reciprocal discipline in other jurisdictions in
light of the nature of the offense, mitigating factors present in this case and the fact that the scope
of our review of her work was necessarily limited to matters before the Court.
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