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JOSE A. CABRANES, Cireuit [udge, dissenting:

We encounter here another chapter in the long saga of civil RICO and its discontents. Since
its enactment in 1970, the civil RICO statute, Racketeer Influenced and Corrupt Organizations Act,
18 U.S.C. §§ 1961-1968, has exasperated generations of federal judges and practitioners and
generated a vast, and often skeptical, literature.'

The dispute presently before us involves competing small businesses in the steel mill
products trade. It has already consumed nine years of litigation in the federal courts, including one
trip to the Supreme Court, see Anza v. Ideal Steel Supply Corp., 547 U.S. 451 (20006) (to employ the
citation adopted by today’s majority opinion, “Ideal Stee/ III”’). One eventful trip to 1 First Street

surely deserves another.

From its beginnings before Judge Richard Berman, a seasoned federal trial judge,
the case has presented the question whether plaintiff Ideal Steel Corporation (“Ideal”) can deploy
the heavy legal armaments of RICO in a civil action against its chief rival, National Steel Supply, Inc.
(“National”), based on National’s alleged illegal business practices.

In its complaint, Ideal raised two distinct civil RICO claims, one under 18 U.S.C. §

Lg ee, e.g., William H. Rehnquist, Remarks of the Chief Justice, 21 St. Mary's L.J. 5, 9-21 (1989); William H.
Rehnquist, Get Rico Cases Out of My Conrtroom, Wall St. J., May 19, 1989, at A14; David B. Sentelle, Civil RICO: The Judges’
Perspective, and Some Notes on Practice for North Carolina Lawyers, 12 Campbell L. Rev. 145 (1990).

To be sure, RICO—and its application in civil suits—is not without its defenders. See, e.g., G. Robert Blakey &
Thomas A. Perry, An Analysis of the Myths that Bolster Efforts To Rewrite RICO and the 1V arions Proposals for Reform: “Mother of
God—Is this the End of RICO?”, 43 Vand. L. Rev. 851 (1990) (defending the “legitimacy” of RICO); G. Robert Blakey,
Civil RICO: A Rebuttal to Some Myths Spurring Reform Effort in Congress, Nat'l L.J., Aug. 3, 1987, at 26 (a defense of civil
RICO). It should be noted, however, that its defender-in-chief, Professor Blakely, was the Chief Counsel of the Senate
Subcommittee in Criminal Laws and Procedure when the RICO statute was passed, se¢e Gary S. Abrams, The Civil RICO
Controversy Reaches the Supreme Court, 13 Hofstra L. Rev. 147, 149 n.9 (1984), and is touted as one of its chief architects, see,
e.g., G. Robert Blakey, The RICO Civil Frand Action in Contaxt: Reflections on Bennett v. Berg, 58 Notre Dame L. Rev. 237,
237 n.3 (1982).
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1962(a)* and the other under 18 U.S.C. § 1962(c).” Claims under each of these provisions “must be
asserted under [18 U.S.C.] § 1964(c),” 7d. at 461-62, which provides a cause of action to persons
injured “by reason of” a defendant’s alleged RICO violation, 18 U.S.C. § 1964(c).*

Ideal’s § 1962(c) claim alleged that National’s owners, Joseph and Vincent Anza, conducted
the affairs of an interstate business enterprise (National) “through a pattern of racketeering
activity”’—specifically, by refraining from charging their cash-paying customers requisite New York
sales tax and by subsequently filing false tax returns with the State of New York. See Ideal Steel 111,
547 U.S. at 454. The Supreme Court rejected this claim, /7. at 461, and directed us to consider on
remand the § 1962(a) claim, which accuses the Anzas and National (jointly, “defendants”) of
investing funds derived from the alleged tax fraud scheme in order to open and operate a new store in the
Bronx. Idat 462. We are thus required to ascertain whether Ideal adequately pleaded its § 1962(a)
civil RICO suit against defendants—in particular, we are asked to determine “whether [defendants’]

alleged violation of § 1962(a) proximately caused the injuries Ideal asserts.” Id. at 462. Unlike my

2 In relevant part, § 1962(a) provides:

It shall be unlawful for any person who has received any income derived, directly or indirectly, from a pattern
of racketeering activity or through collection of an unlawful debt in which such person has participated as a
principal within the meaning of section 2, title 18, United States Code, to use or invest, directly or indirectly,
any part of such income, or the proceeds of such income, in acquisition of any interest in, or the establishment
or operation of, any enterprise which is engaged in, or the activities of which affect, interstate or foreign
commerce.

18 US.C. § 1962(a).

% Section 1962(c) states, in full, that “[i]t shall be unlawful for any person employed by or associated with any
enterprise engaged in, or the activities of which affect, interstate or foreign commerce, to conduct or participate, directly
ot indirectly, in the conduct of such enterprise's affairs throngh a pattern of racketeering activity or collection of unlawful
debt.” 18 U.S.C. § 1962(c) (emphasis added).

* In relevant part, § 1964(c) provides that “[a]ny person injured in his business or property by reason of a
violation of section 1962 of this chapter may sue therefor in any appropriate United States district court and shall recover
threefold the damages he sustains and the cost of the suit, including a reasonable attorney's fee[.]” 18 U.S.C. § 1964(c).



©O©oo~NO 01 b~

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

(113

colleagues, I think that the ““relation between the injury asserted and the injurious conduct alleged™
in Ideal’s § 1962(a) claim is, like its § 1962(c) claim, too remote and speculative to satisfy the

necessary proximate-cause analysis. Id. (quoting Holmes v. Sec. Investor Prot. Corp., 503 U.S. 258, 268

(1992)). Accordingly, I respectfully dissent.

I

In Ideal Steel 111, the Supreme Court held that Ideal could not maintain its RICO claim under
§ 1962(c), see note 2, ante, because it failed to satisty the requirement of proximate causation set forth
in Holmes, 503 U.S. 258. See Ideal Steel 111, 547 U.S. at 461. The Court concluded that the relation
between the injurious conduct alleged (defrauding a third party, the State of New York, of tax
revenues) and the injury asserted by Ideal (lost sales due to the competitive advantage thus gained by
National) was too attenuated to establish proximate cause. Id. at 458. The Court found support for
this conclusion by considering the “underlying premises” of the “directness requirement| | that
must be satisfied in order to prove that a defendant’s actions have proximately caused injury to a
plaintiff. I4. The Court held that Ideal’s theory of recovery under § 1962(c) was simply too remote
and too dependent on contingent propositions to meet this requirement. See 7. at 458-60.

We must now evaluate whether Ideal’s claim under § 1962(a) can withstand the proximate
causation analysis set forth in Ideal/ Stee/ 11] and Holmes. See zd. at 462 (“The proximate-cause inquiry .
.. requires careful consideration of the ‘relation between the injury asserted and the injurious
conduct alleged.” Because § 1962(c) and § 1962(a) set forth distinct prohibitions, it is at least
debatable whether Ideal’s two claims should be analyzed in an identical fashion for proximate-cause
purposes.” (quoting Holmes, 503 U.S. at 268)).

The essence of Ideal’s claim under § 1962(a) is that defendants used funds earned directly or

indirectly from the alleged “pattern of racketeering activity” in order to help establish or operate a
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new facility in the Bronx, and that the operations of this new store had the effect of substantially
decreasing Ideal’s sales, profits, and local market share. See Ideal Steel Supply Corp. v. Anza, No. 02
Civ. 4788, 2009 WL 1883272, at *4 (S.D.N.Y. June 30, 2009). The “proper referent” for proximate
causation analysis of the § 1962(c) claim in Ideal Stee/ III was defendants’ “alleged practice of
conducting National’s business through a pattern of defrauding the State [of New York]” of tax
revenues, Ideal Stee/ I11, 547 U.S. at 458, while the proper referent of our proximate causation
analysis under § 1962(a) is the defendants’ investment of income acquired through the alleged
pattern of racketeering activity into the creation of a new store that competed with Ideal.

The majority opinion concludes that this theory of causation for the § 1962(a) claim is more
direct and certain than Ideal’s failed § 1962(c) claim. See Majority Op. at 20-21. The principal failure
of the § 1962(c) claim, as the Supreme Court pointed out, was that plaintiffs could not demonstrate
that the money defendants saved by allegedly committing tax fraud was used in such a way as to
ultimately result in increased competition for Ideal’s business. See Ideal Steel 111, 547 U.S. at 459. The
§ 1962(a) claim is said to be different, however, in the following way: although the alleged offense
under § 1962(c) is the “racketeering activity” itself (here, tax fraud), the alleged offense under §
1962(a) is the reinvestment of the funds derived from the racketeering activity. Although the only
legally cognizable victim of the tax fraud was the State, see Ideal/ Stee/ 111 at 458, the Court suggested
that there is arguably a larger set of potentially cognizable victims affected by the reinvestment of the
ill-gotten funds. Thus, under § 1962(a), Ideal’s “injury” may be more closely connected to
defendants’ alleged conduct.

Nevertheless, the link between (i) the use of racketeering (or, “ill-gotten”) funds to help
establish National’s new store in the Bronx, and (if) the ultimate impact on Ideal’s bottom line, is not
nearly as direct as Ideal—and the majority—seems to believe. Critically, the alleged illegal activity s

not National’s creation of a new store in the Bronx—on its own, a perfectly legitimate, competitive

4
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pursuit—but rather, defendants’ investment of ill-gotten proceeds.

This distinction is important. It may be that the Bronx facility would not exist but for the
alleged ill-gotten investment; on the other hand, it may also be that the economic projections
concerning the development of a National facility in the Bronx were so promising, and access to
abundant capital so cheap, that the decision to open the Bronx store was unaffected (either in terms
of its opening date or the scope of its operations) by whatever ill-gotten proceeds were available.
Although the truth likely lies somewhere in between, it is doubtful that any court could come up
with a reasonably certain answer in light of the overwhelming number of variables inherent in this
inquiry.

Nor would the causation analysis be resolved, even if we assumed, for the argument, that the
impact of the ill-gotten investment on the operation of National’s Bronx facility could be readily
ascertained. Rather, we would next be obliged to determine precisely how this impact “injured”
Ideal (apart from the myriad other factors that may have adversely affected Ideal’s business). “The
element of proximate causation recognized in Ho/mes is meant to prevent these types of intricate,
uncertain inquiries from overrunning RICO litigation. It has particular resonance when applied to
claims brought by economic competitors, which, if left unchecked, could blur the line between
RICO and the antitrust laws.” Ideal Steel 111, 547 U.S. at 460.

IL.

The danger of blurring the line between RICO and the antitrust laws is a real one. Justice
Breyer’s separate opinion in Ideal Stee/ 111 is particularly instructive in explaining why this is so. If, as
today’s panel opinion suggests, companies can pursue civil RICO claims against their competitors on
the basis of allegations that ill-gotten proceeds have funded perfectly legitimate and competitive
pursuits, RICO can be misused as a weapon against competition in the marketplace. As Justice

Breyer observed, “[f]irms losing the competitive battle might find bases for a RICO attack on their

5
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more successful competitors in claimed misrepresentations or even comparatively minor misdeeds
by that competitor.” Ideal Stee/ 111, 547 U.S. at 485 (Breyer, J., concurring in part and dissenting in
part). Indeed, businesses that are suffering economically as a result of increased competition would
surely be tempted to accuse its competitors of financial, or other, malpractices on the part of
competitors, in order to seek treble-damages under RICO, as Ideal has here.

In light of (i) the broad scope of RICO (and what might constitute proceeds from a RICO
“predicate act”), and (ii) the specter of paying treble damages, the mere threat of such a suit would
chill competition. When one considers the number of different entities that could plausibly allege to
have been “injured” by the market activity in question—various competitors, suppliers to the
various competitors, ez.—the potential threat is compounded. As this very case establishes, it does
not take an elaborate or unusual set of facts for a business to be subjected to a seriously threatening
RICO suit by a competitor; after all, the essence of the present suit is that defendants allegedly filed
false tax returns and then used the corresponding savings to open a new store that enabled them to
compete more effectively (and unfairly), reducing the profits and value of Ideal’s business. “Firms
that fear such treble-damages suits might hesitate to compete vigorously, particularly in concentrated
industries where harm to a competitor is more easily traced but where the consumer’s need for
vigorous competition is particularly strong. The ultimate victim of any such tendency to pull
ordinary competitive punches of course would be not the competing business, but the consumer.”
Ideal Steel 111, 547 U.S. at 485-86 (Breyer, J., concurring in part and dissenting in part).

If today’s majority were right on the law, the adverse consequences of its
holding—stemming from a broad interpretation of the RICO statute—would ordinarily be a
concern reserved for the attention of Congress. But, as Justice Breyer recognized, Congress has
already spoken to this question through the antitrust laws. “The basic objective of antitrust law is to

encourage the competitive process. In particular, [antitrust law] encourages businesses to compete
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by offering lower prices, better products, better methods of production, and better systems of
distribution.” Id. at 482 (citing Phillip E. Areeda and Herbert Hovenkamp, Antitrust Law: An
Analysis of Antitrust Principles and Their Application §100a, pp. 3-4 (2d ed. 2000)). While it is true
that antitrust law is far from the exclusive means by which Congress seeks to regulate conduct
between competitive businesses, “there is no sound reason to interpret RICO’s treble-damages
provision as if Congress intended to set it and its antitrust counterpart at cross-purposes.” Id. at
486.

As Justice Breyer noted, it is difficult enough to establish causation in antitrust cases where
plaintiffs seek to link certain economic injuries to specified anti-competitive conduct. Id. at 484. But at
least in those cases, all concerned, including the parties and the court, have a reasonable prospect of
identifying what might have happened had the relevant industry not been exposed to improper anti-
competitive activity where the injurious conduct can be distinguished from otherwise competitive
market conditions. The task becomes significantly more difficult when courts have to consider what
might have happened absent some specified pro-competitive activity—activity that will likely be all but
impossible to isolate in the context of an efficient market.

Justice Breyer’s solution to the problems identified above was to assert that § 1964(c)’s
proximate causation requirement (as applied to both § 1962(a) and § 1962(c)) “places outside the
provision[s] harms that are traceable to an unlawful act only through a form of legitimate
competitive activity.” Id. at 486. In other words, “ordinary competitive actions undertaken by the
defendant competitor cut the direct causal link between the plaintiff competitor’s injuries and the
forbidden acts.” Id. at 482. Justice Breyer’s proposed “test” is consistent with the proximate
causation analysis for § 1962(c) articulated in the majority opinion in Ideal Stee/ I1I. Under Ideal Steel
IIT’s own terms, a civil RICO plaintiff will almost invariably be prevented from recovering under §

1964(c) for harms that are traceable to an unlawful act but that reveal themselves only through a



10

11

12

13

14

form of legitimate competitive activity. Any such suit would necessarily require an analysis of (a) the
impact of the alleged unlawful act on the legitimate competitive activity in question, and (b) the
economic harm to plaintiffs directly attributable to the change in legitimate competitive activity
caused by the ill-gotten investment. This is exactly the intricate, speculative, and highly contingent
analysis that Idea/ Stee/ 111 spurned. See zd. at 460 (majority op.).

In sum, with Justice Breyer, “I believe that the financing of a new store—even with funds
generated by unlawful activities—is not sufficient to create a private cause of action as long as the
activity funded amounts to legitimate competitive activity.” Id. at 487 (Breyer, J., concurring in part
and dissenting in part). By holding otherwise, the majority has warped civil RICO into a tool that
aggrieved business interests will use to harass and undermine competitors engaged in legitimate,
competitive business activities. This in turn will put the courts in the nearly impossible position of
having to ascertain which otherwise legal marketplace activity can be directly linked to ill-gotten
investments and which cannot. Accordingly, I would affirm the judgment of the District Court that

Ideal failed to state a claim upon which relief can be granted.
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