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MARTIN LITWIN, MAX POULTER, FRANCIS BRADY, andLANDMEN PARTNERS INC., Individually
and on behalf of all others similarly situated,

Plaintiffs-Appellants

THE BLACKSTONE GROUP, L.P.,STEPHENA. SCHWARZMAN, MICHAEL A. PUGLISI, PETERJ.
PETERSON and HAMILTON E. JAMES,

Defendants-Appellées

Before:
MINER, CABRANES, and SRAUB, Circuit Judges

Plaintiffs-Appellants appeal from a judgment of the United States District Court for the
Southern District of Ne@ York (Harold Baer, JrJudgg, entered on September 25, 2009, dismissing
plaintiffs’ putative securities class action complaint pursuant to Federal Rule of Civil Procedure
12(b)(6) for failure to state aaim. We conclude tt the District Court erred in dismissing

plaintiffs’ complaint because plaintiffs plausildifege that material information was omitted from,

" The Clerk of the Court is directed to amend the official caption as set forth above.
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or misstated in, defendants’ initial public offeringistration statement and prospectus in violation

of Sections 11 and 12(a)(2) of the Seties Act of 1933. VACATED and REMANDED.

DAvID A.P.BROWER Brower Piven, PC, New York, NY (Caitlin M. Moyna,
Brower Piven, PC, and SamuelRudman, David A. Rosenfeld, and
Mark M. Millkey, Robbins Geller Rudman & Dowd LLP, Melville,
NY, on the brief, for Plaintiffs-Appellants

BRUCE D. ANGIOLILLO, Simpson Thacher & Bartlett LLP (Jonathan K.
Youngwoodpn the brief, New York, NY for Defendants-Appellees

STRAUB, Circuit Judge

Plaintiffs-Appellants appeal from a judgment of the United States District Court for the
Southern District of New York (Harold Baer, Jrjudgg, entered on September 25, 2009,
dismissing plaintiffs’ putative securities class astcomplaint pursuant to Federal Rule of Civil
Procedure 12(b)(6) for failure to state a claiBee Landmen Partners Inc. v. Blackstone Group,
L.P., 659 F. Supp. 2d 532 (S.D.N.Y. 2009Ye conclude that the District Court erred in dismissing
plaintiffs’ complaint because plaintiffs plausildifege that material information was omitted from,
or misstated in, defendants’ initublic offering registration stateant and prospectus in violation
of Sections 11 and 12(a)(2) of the Securities Act of 1933. Accordingly, we vacate the District

Court’s judgment and remand for further proceedings.

BACKGROUND
Because this is an appeal from a motion to dismiss under Federal Rule of Civil Procedure

12(b)(6), the following facts, which we assumééeotrue, are drawn from plaintiffs’ Consolidated
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Amended Class Action Complaint as filed on October 27, 28@&Slayton v. Am. Express Co.
604 F.3d 758, 766 (2d Cir. 2010). Waeelevant, however, we include information from Securities
and Exchange Commission (“SEC”) filings by Blackstone Group, L.P. (“Blackstone”) to which
plaintiffs refer in their complaint, particularly the Form S-1 Registration Statement (“Registration
Statement”) and Prospectus filed by Blackstioneonnection with its June 21, 2007 initial public
offering (“IPO”). See Tellabs, Inc. v. Makor Issues & Rights, ,L5%1 U.S. 308, 322 (2007)
(“[Clourts must consider the complaint in its entirety, as well as other sources . . ., in particular,
documents incorporated into the complaint by reference, and matters of which a court may take
judicial notice.”);see also ATSI Commc'ns, Inc. v. Shaar Fund, 488 F.3d 87, 98 (2d Cir. 2007)
(“[W]e may consider . . . legally required public disclosure documents filed with the SEC, and
documents possessed by or known to the plaentiéf upon which it relied in bringing the suit.”).
Leac plaintiffs Martin Litwin, Max Poulter anc Franci: Brady, appointed by the District
Court on September 15, 2008, bring this putative ggzsiclass action on behalf of themselves and
all others who purchased the common units of Blamie at the time of its IPO. Plaintiffs seek
remedies under Sections 11, 12(a)(2), and tBeoBecurities Act of 1933 (“Securities Act”), 15
U.S.C. 88 77k, 771(a)(2), 770, for alleged material omissions from, and misstatements in,

Blackstone’s Registration Statement and Prospéciisfendants are Btkstone and Blackstone

! Defendants correctly point out that plaintiffs did not refer to their control-person
liability claims under Section 15 of the Securities Act, which were dismissed by the District
Court, in their opening brief on appeal. Typigawe consider challenges to district court
rulings not raised on appeal to be abandorgzk, e.gMajor League Baseball Props. Inc. v.
Salvino, Inc,. 542 F.3d 290, 294 (2d Cir. 2008)pbbs v. County of Westchest8®7 F.3d 133,
147 (2d Cir. 2005)ert. denied546 U.S. 815 (2005%ee alsd-ed. R. App. P. 28(a)(9).
However, in this case, the District Court did nwke a particular ruling on plaintiffs’ Section 15
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executives Stephen A. Schwarzman, Michael glii, Peter J. Peterson, and Hamilton E. James
(collectively referred to herein as “Blackstone”).

Blackstone is “a leading global alternative asset manager and provider of financial advisory
services” and “one of the largest independentraditiéve asset managers in the world,” with total
assets under management of approximately 38Bidn as of May 1, 2007. Blackstone is divided
into four business segmts: (1) Corporate Private Equity, which comprises its management of
corporate private equity funds; (2) Real Estatieich comprises its management of general real
estate funds and internationally focused restlate funds; (3) Marketable Alternative Asset
Management, which comprises its management of hedge funds, mezzanine funds, senior debt
vehicles, proprietary hedge funds, and publicidéd closed-end mutual funds; and (4) Financial
Advisory, which comprises a variety of advisory servicEse Corporate Private Equity segment
constitutes approximately 37.4% of Blackstone’s total assets under management ($33.1 billion of
$88.4 billion), and the Real Estate segment conesitapproximately 22.6% of Blackstone’s assets
under management ($20 billion of $88.4 billion).ccArding to Blackstone, “[b]oth the corporate
private equity fund and the two real estate ofpoty funds (taken together) . . . are among the

largest funds ever raised in their respective sect@ktkstone further represents to prospective

claims. Rather, the District Court mentiorted Section 15 claims only once, noting that they
were “derivative” of plaintiffs’ Section 11 claimg.andmen Partner659 F. Supp. 2d at 539

n.6. The District Court then addressed plaintiffs’ Section 11 and 12(a)(2) claims on the merits,
and, finding them lacking, dismissed all of plaintiffs’ claintd. at 547. Because plaintiffs’

Section 15 claims are necessarily dependent on their Section 11 and 12(a)(2kxekelms,

U.S.C. § 770ln re Morgan Stanley Info. Fund Sec. Lifi§92 F.3d 347, 358 (2d Cir. 2010), and
were treated as such by the District Court, we decline to find that plaintiffs abandoned their
Section 15 claims by failing to specifically refer to the claims in their opening brief.

4
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investors that its “long-term leadership in prevauity has imbued the Blackstone brand with value
that enhances all of [its] different buseses and facilitates [its] ability to expand into
complementary new businesses.”

In preparation for its 2007 IPO, Blackstone reorganized its corporate structure. Prior to the
IPO, Blackstone’s business was operated throlgiga number of separately owned predecessor
entities. On March 12, 2007, just prior to tharah of the IPO, Blackstone was formed as a
Delaware limited partnership and eventually bectdraesole general partner of five newly formed
holding partnerships into which the majoritytloé operating predecessor entities were contributed.
Blackstone receives a substantial portion afgt&enues from two sources: (1) a 1.5% management
fee on its total assets under management and (@rmpence fees of 20% difie profits generated
from the capital it invests on behalf of its limited partnetgider certain circumstances, when
investments perform poorly, Blackstone may dehject to a “claw-back” of already paid
performance fees, in other words, the required return of fees which it had already collected.

On March 22, 2007, Blackstone filed its Forml Registration Statement with the SEC for
the IPO. Blackstone filed several amendmenisst®egistration Statement, and the Prospectus,
which formed part of the Registration Statement, finally became effective on June 21, 2007. At this
time, 153 million common units of Blackstone wes@d to the public, raising more than $4.5
billion. The individual defendants and other Blackstone insiders received nearly all of the net
proceeds from the IPO.

Plaintiffs principally allege that, at the time of the IPO, and unbeknownst to non-insider

purchasers of Blackstone common units, two of Blemke's portfolio companies as well as its real
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estate fund investments were experiencing proflétackstone allegedly knew of, and reasonably
expected, these problems to subject it to a claeklof performance fees and reduced performance
fees, thereby materially affecting its future revenues.

FGIC Corporation

In 2003, a consortium of investors that included Blackstone purchased an 88% interest in
FGIC Corp. (“FGIC”), a monoline financial guatar, from General Electric Co. for $1.86 billion.
FGIC is the parent company of Financial Gary, which primarily provides insurance for bonds.
Although municipal bond insurance traditionally constituted the majority of Financial Guaranty’s
business, in the years leading up to Blackstoi&sit began writing “insurance” on collateralized
debt obligations (“CDOs™, including CDOs backed by sub-prime mortgages to higher-risk
borrowers. Financial Guaranty also began writing “insurance” on residential mortgage-backed
securities (‘RMBSs™linked to non-prime and sub-prime mortgaggsis “insurance” on RMBSs

and CDOs was in the form of credit default swaps (“CDSs").

2“CDOs are diversified collections of bonds that are divided into various risk groups and
then sold to investors as securitieSlayton v. Am. Express Cd60 F.3d 215, 219 n.3 (2d Cir.
2006).

¥ RMBSs are “a type of asset-backed security—that is, a security whose value is derived
from a specified pool of underlying assets. Typically, an entity (such as a bank) will buy up a
large number of mortgages from other banks, assemble those mortgages into pools, securitize the
pools (i.e., split them into shares that can be sold off), and then sell them, usually as bonds, to
banks or other investorsGearren v. McGraw-Hill Co$.690 F. Supp. 2d 254, 258 n.2
(S.D.N.Y. 2010).

* CDSs “are contracts that provide protection against the credit risk of a particular
company. The seller of a CDS agrees to pay the buyer a specific sum of money, called the
notional amount, if a credit event, such as bankruptcy, occurs in the referenced company. . .. In
exchange for this risk protection from the CDS-seller, the CDS-buyer agrees to make periodic
premium payments during the course of the contract. The CDS-buyer can use the CDS to
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By the summer of 2007, FGIC, agesult of Financial Guaranty’s underwriting practices,
was exposed to billions of dollars in non-primertgages, with its total CDS exposure close to $13
billion. From mid-2004 through mid-2007, factors inchglrising interest rates, the adjustment of
interest rates on sub-prime mortgages, and damutied slowing of property-value appreciation (and
in some markets, property-value depreciation) caused many borrowers to be unable to refinance their
existing loans when they could not meet their payment obligatisa.result, beginning in 2005,
there was a significant increase in mortgage-defaels rparticularly for sub-prime mortgage loans.
By early 2007, before the IPO e of the top mortgage lenders with sub-prime mortgage exposure
began revealing large losses and warned of fumamket losses. All of these symptoms, plaintiffs
allege, provided a strong indicani that the problems plaguingtsprime lenders would generate
substantial losses for FGIC on the 86t issued to its counterparties. This likelihood was allegedly
exacerbated because, in many instances, FGIC's CDS-counterparties were able to demand
accelerated payments from FGIC even befatefault event occurred on the underlying referenced
assets.

Blackstone’s 23% equity interest in FGMas worth approximately $331 million at the time
of the IPO. Plaintiffs allege that, due to this significant interest, Blackstone was required to disclose
the then-known trends, events, or uncertaintittae to FGIC’s business that were reasonably

likely to cause Blackstone’s financial informatinat to be indicative of future operating results.

provide protection, like insurance, against the possibility that the debt instruments the buyer
holds will seriously deteriorate in value because of a credit event in the referenced company.”
SEC v. Roregh720 F. Supp. 2d 367, 370-71 (S.D.N.Y. 20%@g also Aon Fin. Prods., Inc. v.
Societe GeneraJel76 F.3d 90, 92 n.1 (2d Cir. 2007).
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Following the IPO, in a March 10, 2008 press release, Blackstone announced its full-year and
fourth-quarter 2007 earningslhe company’s Corporate PrieaEquity segment reported 2007
revenues of $821.3 million, down 18% from 2006 revenu@dost significantly, Blackstone
reduced the value of its portfolio investmanfFGIC], . . . which accounted for $122.2 million, or
69%, of the decline in revenues for the year ddBktone reported that its “Corporate Private Equity
fourth quarter revenues of ($15.4) million were negative, as compared with revenues of $533.8
million for the fourth quarter of 2006,” a chan@liven primarily by decreases in the value of
Blackstone’s portfolio investment in [FGIC] .and lower net appreciation of portfolio investments
in other sectors as compared with the prior year.”
Freescale

Freescale Semiconductor, Inc. (“Freescale’d ssmiconductor designer and manufacturer.
In 2006, Blackstone invested $3.1 billion in Freesdhkesingle largest investment by a Blackstone
corporate private equity fund since 2004. The Freescale investment accounted for 9.4% of the
Corporate Private Equity segment’s assets uma@agement and 3.5% of Blackstone’s total assets

under management.

®> There is some ambiguity in the record as to exactly how much of the $3.1 billion was
invested directly by Blackstone-sponsoradds. The Registration Statement includes a
footnote that states, with respect to all portfaionpanies, that the amount of equity invested
“includes equity invested by limited partner co-investors and additional equity invested by
limited partners of our corporate private equitpds outside of our corporate private equity
funds.” However, the Registration Statement’s chart indicating the amount of equity invested in
various corporate private equity fund portfolio companies does not describe the investment
amount in any more detail. Moreover, although Blackstone states in its brief that plaintiffs “use
an erroneous $3.1 billion figure,” and furthesarts that Blackstone’s investment was “
fraction of the total [$3.1 billion] equity invest[emt],” nowhere does Blackstone specify the
precise amount invested by Blackstone-sponsored funds and the record does not support any

8
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Shortly before the IPO, in March 2007, Freescale lost an exclusive agreement to manufacture
wireless 3G chipsets for its largest customer, Motorola, Inc. (“Motorol&®.loss of this exclusive
agreement followed two years of manufattgrand production problems for Freescabm April
25, 2007, Freescale’'s management held an analyit©ravhich it stated that “revenue[s] in our
wireless business were negatively impacted by a sales decline due to weak demand in our largest
customer Motorola. . . . During the last sevevakks of the quarter, our main wireless customer
began to reduce their orderdlaintiffs allege that “[tjhesedwerse facts[] had a material adverse
effect on Freescale’s business and, concomitantly, the material corporate private equity fund
controlled by Blackstone.” Plaintiffs argue tigackstone was required to disclose this material
adverse development in its Registration Statement.

Real Estate Investments

As noted above, Blackstone’s Real Estate sggironstitutes 22.6% of its total assets under
management. Although the parties seem to agree that the majority of Blackstone’s real estate
investments were non-residential in nature, the Registration Statement provides that its “real estate
opportunity funds have made a significant nundf@nvestments in lodging, major urban office
buildings, residential properties, distribution and warehousing centers and a variety of real estate
operating companiesMoreover, Blackstone concedes thatéalestate funds maintained at least

one “modest-sized residential real estate investmé&hgte is no indication in the record, however,

amount other than $3.1 billion. Accordingly, because this is a motion to dismiss, we draw the
reasonable inference in favor of plaintiffs tBdéckstone’s equity investment in Freescale was
the full $3.1 billion. See Elec. Trading Group, LLC v. Banc of Am. Sec, biB8 F.3d 128, 133
(2d Cir. 2009)cert. denied130 S. Ct. 3276 (2010).

9
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of the exact dollar amount of Blagtione’s residential real estate investment(s), and thus it is not
possible to discern the exact percentage of the Real Estate segment’s assets under management
attributable to residential properties.

As detailed above with respect to FGIC, several factors were causing the real estate and
mortgage securities markets to deteriorate byithe of the IPO, including the adverse effects of
a series of negative developments in the credit marKétss, plaintiffs allege, it was foreseeable
that Blackstone would have performance feesved back in connecin with its real estate
investments and that Blackstone would not generate additional performance fees on those
investments.

In addition to Blackstone’s alleged materialission of information related to the downward
trend in the real estate market and its likely impadBlackstone’s real estate investments, plaintiffs
allege that the Registration Statement included the following affirmative material misstatement:

The real estate industry is also expading historically high levels of growth

and liquidity driven by the strength ofetlJ.S. economy . . . and the availability of

financing for acquiring real estate assets. The strong investor demand for real

estate assets is due to a number of factocluding persistent, reasonable levels of

interest rates . . . and the ability of lenders to repackigir loans into

securitizations, thereby diversifying afichiting their risk. These factors have

combined to significantly increase the calpitammitted to real estate funds from a
variety of institutional investors.

® The Registration Statement does disclose that “over 85% of the investments of
[Blackstone’s] real estate opportunity furate in office building and hotel assets¢’,
commercial real estatdt is unclear, however, whether that means that the remaining 15% of
Blackstone real estate investments are in residential real estate, which would amount to a $3
billion investment. Such an investment, in addition to being 15% of the assets under
management in the Real Estate segment, would be 3.4% of Blackstone’s total assets under
management.

10



10

11

12

13

14

15

16

17

18

19

20

21

GAAP and Risk Disclosure Allegations

Plaintiffs’ complaint includes additional allegations that are related to, and in many ways
overlap with, the allegations detailed above. Ringly allege that Blackstone’s unaudited financial
statements for the three-month periods ending March 31, 2007, and March 31, 2006, respectively,
which were included in the Registration $taent, violated generally accepted accounting
principles (“GAAP”) and materially overstated thdues of Blackstone’s real estate investments
and its investment in FGIC. Plaintiffs also alléigat Blackstone’s disclosure of certain risk factors
was too general and failed to inform investorsgadely of the then-existing specific risks related
to the real estate and credit markets.

Procedural History and District Court Opinion

The initial complaint was filed in the Distri€ourt by Landmen Partners, Inc., on April 15,
2008. On September 15, 2008, the Disttiourt appointed Martin Litim, Max Poulter, and Francis
Brady as lead plaintiffs, and on October 2008, the lead plaintiffs filed the operative,
Consolidated Amended Class Action Complaint. Blackstone filed a motion to dismiss the complaint
on December 4, 2008, and, following oral argumdrg, District Court granted the motion, with
prejudice, in an opinion dated September 22, 2086e Landmen Partners Inc. v. Blackstone
Group, L.P, 659 F. Supp. 2d 532 (S.D.N.Y. 2009).

The District Court’s opinion primarily focudeon the materiality of the alleged omissions
and misstatements concerning FGIC, Freescale, anddBdaeks real estate investments. First, the
District Court analyzed the relative scale quantitative materiality of the alleged FGIC and

Freescale omissions. After noting our (and 8tC’s) acceptance of a 5% threshold as an

11
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appropriate “starting place” or “preliminary assuiop” of immateriality, the District Court noted
that “Blackstone’s $331 million investment in FQKpresented a mere 0.4% of Blackstone’s [total]
assets under management at the time of the {A@.at 541 (citingeCA & Local 134 IBEW Joint
Pension Trust v. JP Morgan Chase G&b3 F.3d 187, 204 (2d Cir. 2009))he District Court then
addressed plaintiffs’ argument that the materiaftthe omissions is best illustrated by the effect
the eventual $122.2 million drop in value of Blatdne’s FGIC investment had on Blackstone’s
2007 annual revenuesd. The District Court found that while the decline in FGIC’s investment
value may have been significant relative to thep@mate Private Equity segment’s annual revenues,
it was quantitatively immaterial as compareithvBlackstone’s $3.12 billion in total revenues for
20078 Id.

The District Court next lookedt the quantitative materialityf the Freescale omissions,
again comparing Blackstone’s investment to its total assets under management. The coudtstated th
“the $3.1 billion investment in Freescale regreed 3.6% of the total $88.4 billion the Company
had under management at the time of the IPI@.” The District Court di not mention that the
investment in Freescale accounted for 9.4%ef{Xbrporate Private Equity segment’s $33.1 billion
of assets under management. The District Gourtd it significant that the complaint did not (and

likely could not) allege that Freescale’s loss of its exclusive supplier relationship with Motorola

" The investment accounted for approximately 1% of the Corporate Private Equity
segment’s assets under management.

8 The District Court incorrectly stated that the “$122 million write down for FGIC was a
mere 0.4% of Blackstone’s $3.12 billion in annual revend@idmen Partners59 F. Supp.
2d at 541.In fact, $122 million is nearly 4% of $3.12 billion.

12
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would cause Blackstone’s investment in Freescale to lose 100% of its iclae542.

The District Court then pointed to the stuuet of the Blackstone enterprise as further
support for the immateriality of the alleged omissioAscording to the District Court, because the
performance of individual portfolio companiesyaffects Blackstone’s revenues after investment
gains or losses are aggregated at the fund lhwelpoor performance of one investment may be
offset by the strong performance of anothdr. Accordingly, “there i:10 way to make a principled
distinction between the negative information tRkintiff[s] claim[] was wrongfully omitted from
the Registration Statement and information about every othgortfolio company.”Id. The
District Court found that requirindisclosure of information about particular portfolio companies
or investments would risk “obfaat[ing] truly material informatin in a flood of unnecessary detail,

a result that the securities laws forbidd.

Next, recognizing that a quantitative analysis is not dispositive of materiality, the District
Court found that only one of the ditative factors that we, or the SEC, often consider were present
in this case. Specifically, the court found that: (1) none of the omissions concealed unlawful
transactions or conduct; (2) the alleged omissions did not relate to a significant aspect of
Blackstone’s operations; (3) there was no significamketaeaction to the public disclosure of the
alleged omissions; (4) the alleged omissions did not hide a failure to meet analysts’ expectations;
(5) the alleged omissions did not change a loss into income or vice versa; and (6) the alleged
omissions did not affect Blackstone’s comptianwith loan covenants or other contractual
requirements. The District Court noted that the ogealitative factor it dund present in this

case—that the alleged omissions had the effect of increasing Blackstone’s management’s

13
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compensation—was not enough, by itself, to make the omissions matédiaht 543—44.
Accordingly, the District Court Hé that the alleged omissiongricerning FGIC and Freescale were
immaterial as a matter of lawd. at 544.

The District Court then separately analyzed the alleged omissions and misstatements
regarding Blackstone’s real estate investmeiitse District Court first noted that the complaint
failed to “identify a single real estate investmentallege a single fact capable of linking the
problems in the subprime residential mortgageket in late 2006 and early 2007 and the roughly
contemporaneous decline in home prices (which are well-documented by the [complaint]) to
Blackstone’s real estate investnts, 85% of which were commercial and hotel propertiesd.
According to the District Court, without furth&actual enhancement as to how the troubles in the
residential mortgage markets could have a foreseeable material effect on Blackstone’s real estate
investments, plaintiffs’ allegations fell shaf the plausibility standard set forth Bell Atlantic
Corp. v. Twombly550 U.S. 544, 570 (2007). In addition, thetdct Court found that plaintiffs had
failed to allege any facts that, if true, would remidése those statements alleged to be affirmative
misrepresentationd.he District Court further found that infem as plaintiffs heged that Blackstone
was required to disclose general market d@ooms, such omissions are not actionable because
Sections 11 and 12(a)(2) do not require disclosupeblicly available information: “The omission
of generally known macro-economic conditions ismaterial because such matters are already part
of the ‘total mix’ of informdion available to investorsLandmen Partnet$59 F. Supp. 2d at 545.
Finally, the District Court noted that the comptacontained no allegations that Blackstone knew

that market conditions “were reasonalitgly to have a material effect as portfolio of real estate
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investments,id. at 545, and stated that “generalized alteye that problems brewing in the market
at large made it ‘foreseeable’ that a particidat of unidentified investments would sour are
insufficient to ‘nudge[] [the] claims across the line from conceivable to plausilide, &t 546
(alterations in original) (quotinfwombly 550 U.S. at 570). The DisttiCourt’s opinion concluded
with a brief analysis of the GAAP allegationd'he District Court found that because those
allegations were largely derivative of plaintiffshetr allegations, they were insufficient to state a
claim for essentially the same reasons that the primary allegations fagleokdingly, the District
Court granted Blackstone’s motion to dismiss and dismissed plaintiffs’ claims with prejudice.
Judgment was entered in favor of Blackstone gnie®aber 25, 2009. Plaintiffs filed a timely notice
of appeal on October 23, 2009.

DISCUSSION

Standard of Review

“We review de novo the dismissal of a complainder Rule 12(b)(6), accepting all factual
allegations as true and drawing all reasonable inferences in favor of the plalBG#®"& Local
134,553 F.3d at 196. “To survive a motion to dismasspomplaint must plead enough facts to state
a claim to relief that is plausible on its facéd. (internal quotation marks omitted). “A claim has
facial plausibility when the platiff pleads factual content thatlows the court to draw the
reasonable inference that the defendalible for the misconduct alleged&shcroft v. Igbal556
U.S.__ , 129 S. Ct. 1937, 1949 (2009).

Notably, plaintiffs’ complaint explicitly does not allege fraud; rather, it alleges that

Blackstone acted negligently in preparingReggistration Statement and Prospec&essRombach
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v. Chang 355 F.3d 164, 171 (2d Cir. 2004) (“Fraud is not an element or a requisite to a claim under
Section 11 or Section 12(a)(2) . . . . [A] plaintifed allege no more than negligence to proceed
under Section 11 and Section 12(a)(2) . . .Mareover, Blackstone does not argue on appeal that
plaintiffs’ claims are premised on allegationdraiud. Accordingly, as phaded, plaintiffs’ claims

arenot subject to the heightened pleading standaFeéderal Rule of Civil Procedure 9(Igedd.

(holding that Rule 9(b)’s heightened pleading standard applies to claims under Section 11 and
Section 12(a)(2) only “insofar as the claims are premised on allegations of fraud”). Stated
differently, this is an ordinary notice pleading&asubject only to the “short and plain statement”
requirements of Federal Rule of Civil Procedure 8(a).

Sections 11 and 12(a)(2) of the Securities Act

Section 11 of the Securities Amnposes liability on issuers and other signatories of a
registration statement that, upon becoming effectoamtain[s] an untrustatement of a material
fact or omit[s] to state a material fact requitedbe stated therein or necessary to make the
statements therein not misleading.” 15 U.S.C. § 77k(a). Section 12(a)(2) imposes liability under
similar circumstances on issuers or sellers of securities by means ofpagbuss See id.§
771(a)(2). So long as a plaintiff establish@se of the three bases for liability under these
provisions—(1) a material misrepresentation; (2) a material omission in contravention of an
affirmative legal disclosure obligation; or (3)raterial omission of information that is necessary
to prevent existing disclosures from being misleadseg, In re Morgan Stanley Info. Fund Sec.
Litig., 592 F.3d 347, 360 (2d Cir. 2010)—then, in a Sectibrase, “the general rule [is] that an

issuer’s liability . . . is absolute fh re Initial Pub. Offering Sec. Litig483 F.3d 70, 73 n.1 (2d Cir.
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2007);see also Herman & MacLean v. Huddles#®9 U.S. 375, 381-82 (1983) (“[Section 11] was
designed to assure compliance with the disclosure provisions of the [Securities] Act by imposing
a stringent standard of liability on the parties whaypa direct role in a registered offering. . . .
Although limited in scope, Section 11 places atinetdy minimal burden on a plaintiff.” (footnote
omitted)). The primary issue before us is theosd basis for liability; that is, whether Blackstone’s
Registration Statement and Prospectus omitte@nmhinformation that Blackstone was legally
required to disclose.

Required Disclosures Under Item 303 of Requlation S-K

Plaintiffs principally contend that Iten303 of SEC Regulation S-K, 17 C.F.R. §
229.303(a)(3)(ii), provides the basis for Blackstonessldisure obligation. Pursuant to Subsection
(a)(3)(ii) of Item 303, a registramiust “[d]escribe any known trends uncertainties . . . that the
registrant reasonably expects will have a materialinfavorable impact on . . . revenues or income
from continuing operations.” Instruction 3 targagraph 303(a) provides tHiifjhe discussion and
analysis shall focus specifically on materiakpets and uncertainties known to management that
would cause reported financial information notoi necessarily indicative of future operating
results or of future financial condition.”17 C.F.R. 8229.303(a) instructior3. The SEC'’s
interpretive release regarding Item 303 clarifies that the Regulation imposes a disclosure duty
“where a trend, demand, commitment, eventuacertainty is both [1] presently known to

management and [2] reasonably likely to have ndteffiects on the registrant’s financial condition

°® There is, of course, the additional issue of the alleged material misstatements related to
Blackstone’s affirmative disclosures about the strength of the real estate market at the time of the
IPO. We will address those alleged misstatements below.
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or results of operations.” Management’'s Discussion and Analysis of Financial Condition and
Results of Operations, Securities ARelease No. 6835, Exchange Act Release No. 26,831,
Investment Company Act Release No. 16,961SE& Docket 1330 (May 18, 1989) [hereinafter
MD&A.

Although the District Court opinion and thparties on appeal primarily focus on the
materialityof Blackstone’s alleged omissions, Blackstdoes urge that plaintiffs’ complaint fails
to adequately allege that Blackstone was requiyeliem 303 to disclose trends in the real estate
market for the purpose of Sections 11 and 12(a)(@)e disagree. Pldiffs allege that the
downward trend in the real estate market wasaaly known and existing at the time of the IPO, and
that the trend or uncertainty in the market was reasonably likely to have a material impact on
Blackstone’s financial condition. Therefore, pldiisthave adequately pleaded a presently existing
trend, event, or uncertainty, and the sole remgimssue is whether the effect of the “known”
information was “reasonably likely” to be materiat the purpose of Item 303 and, in turn, for the
purpose of Sections 11 and 12(a)(2).

Legal Standard of Materiality

Materiality is an “inherently fact-specific finding3asic Inc. v. Levinsqd85 U.S. 224, 236
(1988), that is satisfied when a plaintiff allegastatement or omission that a reasonable investor
would have considered significantmaking investment decisionszanino v. Citizens Utils. Cp.

228 F.3d 154, 161-62 (2d Cir. 2000) (citiBasic 485 U.S. at 231%. “[T]here must be a

10 AlthoughGaninoaddresses materiality in the context of claims brought pursuant to
Section 10(b) of the Securities Exchange Act of 1934, the test for materiality is the same when
claims are brought pursuant to Sections 11 and 12(a)(2) of the Securiti€Se&dRombagi355
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substantial likelihood that the disclosure oé tbmitted fact would have been viewed by the
reasonable investor as having significantly alteredttital mix’ of information made available.”

Id. at 162 (alteration in original) (internal quotation marks omitted). However, “it is not necessary
to assert that the investor would have actéfémintly if an accurate disclosure was madid”
Rather, when a district court is presentathva Rule 12(b)(6) motion, “‘a complaint may not
properly be dismissed . . . on the ground thatltbged misstatements or omissions are not material
unless they are so obviously unimportant teasonable investor that reasonable minds could not
differ on the question of their importanceld. (quotingGoldman v. Belderv54 F.2d 1059, 1067

(2d Cir. 1985))see also TSC Indus., Inc. v. Northway, ,1A26 U.S. 438, 450 (1976) (noting that
even at the summary judgment stage, the “determination [of materiality] requires delicate
assessments of the inferences a ‘reasonablelshdee would draw from a given set of facts and
the significance of those inferences to him, e assessments are peculiarly ones for the trier
of fact”).

“[W]e have consistently rejected a formulaic approach to assessing the materiality of an
alleged misrepresentation.Ganing 228 F.3d at 162see alscECA & Local 134 IBEW Joint
Pension Trust v. JP Morgan Chase (&b3 F.3d 187, 204 (2d Cir. 2009) (“Whianinoheld that
bright-line numerical tests for materiality ar@opropriate, it did not exclude analysis based on, or
even emphasis of, quantitative considerations.”). In GathinoandECA & Local 134 we cited
with approval SEC Staff Accounting Bullefio. 99, 64 Fed. Reg. 45,150 (199%9reinafter SAB

No. 99], which provides relevant guidance melyag the proper assessment of materialtge ECA

F.3d at 178 n.11.
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& Local 134 553 F.3d at 197-9&aning 228 F.3d at 163—64.

As the SEC stated,

[tlhe use of a percentage as a nuoaiihreshold, such as 5%, may provide

the basis for a preliminary assumption that . . . a deviation of less than the specified

percentage with respect to a particular item . . . is unlikely to be material. . . . But

guantifying, in percentage terms, the magnitude of a misstatement . . . cannot
appropriately be used as a substitute for a full analysis of all relevant considerations.
SAB No. 99, 64 Fed. Reg. at 45,15&¢ also ECA & Local 13853 F.3d at 204 (noting that a “five
percent numerical threshold is a gostdrting placefor assessing . . . materiality” (emphasis
added)). Accordingly, a court must consider “both ‘quantitative’ and ‘qualitative’ factors in
assessing an item’s materiality,” SAB No. 99, 64 Fed. Reg. at 45,151, and that consideration should
be undertaken in an integrative manri&ee Ganing228 F.3d at 163%ee also In re Kidder Peabody
Sec. Litig, 10 F. Supp. 2d 398, 410-11 (S.D.N.Y. 1998); SAB No. 99, 64 Fed. Reg. at 45,152
(“Qualitative factors may cause misstatements ohtjiaively small amounts to be material . .. .").

In this case, the District Court confronted a Rule 12(b)(6) motion, a motion for which
plaintiffs need only satisfy the basic notice pleadiequirements of Rule &o long as plaintiffs
plausibly allege that Blackstone omitted material information that it was required to disclose or
made material misstatements in its offering doents, they meet the relatively minimal burden of
stating a claim pursuant to Sections 11 and 12(a)(2), under which, should plaintiffs’ claims be
substantiated, Blackstone’s liability as an issuabsolute. Where the principal issue is materiality,
an inherently fact-specific finding, the burden on plaintiffs to state a claim is even lower.

Accordingly, we cannot agree withetidistrict Court at this prelimary stage of litigation that the

alleged omissions and misstatements “are so oldyiousmportant to a reasonable investor that
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reasonable minds could not differ on the question of their importa&aning 228 F.3d at 162
(internal quotation marks omitted).

Materiality of Omissions Related to FGIC and Freescale

As to the materiality of the omissions relhte FGIC and Freescale, Blackstone first argues
that the relevant information was public knowledg®ad thus could not be material because it was
already part of the “total mix” of informatn available to investors. Specifically, Blackstone
contends that, as the complaint itself allegesdasecitations to news articles and analysts’ calls,
the shift in FGIC’s strategy toward a less conative approach to bond insurance and Freescale’s
loss of its exclusive contract with Motorolgere facts publicly known at the time of the IPO.

Itis true that, as a general matter, the “tatat’ of information may . . . include information
already in the public domain and facts known easonably available to [potential investors].”
United Paperworkers Int’l Union v. Int’l Paper G®85 F.2d 1190, 1199 (2drCL993) (internal
guotation marks omitted3ge also Garber v. Legg Mason, €37 F. Supp. 2d 597, 612 (S.D.N.Y.
2008) (holding that defendants had no duty under the securities laws to disclose the publicly
reported departure of an asset managéfyl, 347 F. App’x 665 (2d Cir. 2009) (summary order).
But case law does not support the sweeping propositibathissuer of securities is never required
to disclose publicly available informatiokee, e.gKapps v. Torch Offshore, In879 F.3d 207,

213, 215 (5th Cir. 2004) (holding that the “definitioh'material’ under Section 11 is not strictly
limited to information that is firm-specific and non-public” and noting that “the SEC requires an
issuer to disclose certain ‘trends’ that could afftsdtusiness, and in appropriate circumstances this

requirement may extend to certain trends that are not firm-specific or are publicly available”);
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United Paperworkers985 F.2d at 1199 (stating that “the mere presence in the media of sporadic
news reports . . . should not be considered tpaseof the total mix of information that would
clarify or place in proper context the company’s representations in its proxy matesaésgtso
Kronfeld v. Trans World Airlines, Inc832 F.2d 726, 736 (2d Cir. 1987) (“There are serious
limitations on a corporation’s ability to charge stockholders with knowledge of information
omitted from a document such as a . . . prospectus on the basis that the information is public
knowledge and otherwise available to thentért. denied485 U.S. 1007 (1988).

In this case, the key information that plaintéfssert should have been disclosed is whether,
and to what extent, the particular known trenasngyor uncertainty might have been reasonably
expected to materially affect Blackstonésestments. And this potential futuirapactwas
certainly not public knowledge, particularly irethase of FGIC, which vgaot even mentioned in
Blackstone’s Registration Statement and thus cabaotonsidered part of the “total mix” of
information already available to investors. Agahe focus of plaintiffs’ claims is the required
disclosures under Item 303—plaintiffs are not seeking the disclosure of the mere fact of
Blackstone’s investment in FGIC, tbfe downward trend in the real estate market, or of Freescale’s
loss of its exclusive contract with Motorola. tRer, plaintiffs claim that Blackstone was required
to disclose the manner in which those then-kntremds, events, or uncertainties might reasonably
be expected to materially impact Blackstone’s future revenues.

While it is true that Blackstone’s invesénts in FGIC and Freescale fall below the
presumptive 5% threshold of materiality, we finaitithe District Court erred in its analysis of

certain qualitative factors related to materialityrsEithe District Court and Blackstone place too

22



10

11

12

13

14

15

16

17

18

19

20

much emphasis on Blackstone’s structure and ofatit¢hat a loss in on@ortfolio company might

be offset by a gain in another portfolio company. Blackstone is not permitted, in assessing
materiality, to aggregate negative and positivea$ on its performanceds in order to avoid
disclosure of a particular material negative ev&it.SAB No. 99, Fed. Reg. at 45,153 (noting in

the context of aggregating and netting multiple naigshents that “[rJegistrants and their auditors
first should consider whether each misstatement is material, irrespective of its effect when combined
with other misstatements”). Were we to hold otherwise, we would effectively sanction
misstatements in a registration statement or gaisig related to particular portfolio companies so
long as the net effect on the revenues of a publiajgrequity firm like Blackstone was immaterial.

The question, of course, is not whether a lossparticular investment’s value will merely affect
revenues, because even after aggregation of giaghiesses at the fund lévéwill almost certainly

have some effect. The relevant question uitder 303 is whether Blackstone reasonably expects
the impact to be material. We see no principled basis for holding that an historically “private”
equity company that has chosen to go publgpimehow subject to a different standard under the
securities disclosure laws and regulations than a traditional public company with numerous
subsidiaries.SeeMohsen ManesHh,egal Asymmetry and the End of Corporate |8 Del. J.

Corp. L. 465, 482 (2009) (notintdpat Blackstone, as a publicly listed entity, is “substantively
indistinguishable from [its] publicly traded corpde counterparts”). In a case of pure omissions,

to the extent that the securities laws requifermation to be discloseand the information in

guestion is material in the eyes of a reasonablestor, Blackstone must disclose the information.
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Blackstone’s structure is no defense on a motion to distiss.

Second, the District Court erred in finding thla¢ alleged omissions did not relate to a
significant aspect of Blackstone’s operationsdistussing “considerations that may well render
material a quantitatively small misstatement,” SK& 99 provides that “materiality . . . may turn
on where [the misstatement] appears in the finas@ments:” “[S]ituations may arise . . . where
the auditor will conclude that a matter relatingeégment information is qualitatively material even
though, in his or her judgment, it is quantitatively inbenel to the financial statements taken as a
whole.” SAB No. 99, 64 Fed. Reg. at 45,152. SAB ®balso provides that one factor affecting
gualitative materiality is whether the misstatement or omission relates to a segment that plays a
“significant role” in the registrant’s businedd. In this case, Blackstone makes clear in its offering
documents that Corporate Private Equity is ig$hip segment, playing a significant role in the
company’s history, operations, and value. Blacksstates that its Corporate Private Equity fund
is “among the largest . . . ever raised,” and that its “long-term leadership in private equity has
imbued the Blackstone brand with value that enhaaite§[its] different businesses and facilitates
[its] ability to expand into complementary new businesses.” Because Blackstone’s Corporate
Private Equity segment plays such an important role in Blackstone’s business and provides value
to all of its other asset management and findmdsisory services, a reasonable investor would
almost certainly want to know information related to that segment that Blackstone reasonably

expects will have a material adverse effect on its future revenues. Therefore, the alleged

11 Blackstone would certainly be free to argue before a jury that its structure renders the
omissions related to FGIC and Freescale immatew& simply hold that Blackstone’s structure
does not permit a finding of immateriality as a matter of law.
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misstatements and omissions relating to FGIC and Freescale were plausibly material.
Furthermore, with respect to Freescale itipalar, Blackstone’s investment in the company
accounted for 9.4% of the Corporate Privateifyggegment’s assets under management, and the
investment was nearly three times larger than tRElakgyest investment in that segment as reported
in Blackstone’s Prospectus. Even where a misstatement or omission may be quantitatively small
compared to a registrant’s firm-wide financial results, its significance to a particularly important
segment of a registrant’s business tends to show its materi@éty In re Kidder Peabod¥0 F.
Supp. 2d at 410-11 (noting that while amount ofségbrofits may have been minor compared to
GE'’s earnings as a whole, they were quite significant to” a subsidiary’s profits, which, “in turn,
represented a significant portion of GE’s balan@eth. Viewed in that light, we cannot hold that
the alleged loss of Freescale'sclsive contract with its largest customer and the concomitant
potential negative impact on one of the largest investments in Blackstone’s Corporate Private Equity
segment was immaterial.
Finally, the District Court failed to considanother relevant qualitative factor—that the
omissions “mask[] a change in earnings or otfends.” SAB No. 9%4 Fed. Reg. at 45,152. Such
a possibility is precisely what the required disclosures under Item 303 aim to avoid. Here,
Blackstone omitted information related to FGIC &nelescale that plaintiffs allege was reasonably
likely to have a material effect on the revenatBlackstone’s Corporate Private Equity segment
and, in turn, on Blackstone as a whole. Blackstofadisre to disclose that information masked a
reasonably likely change in earnings, as well as the trend, event, or uncertainty that was likely to

cause such a change.
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All of these qualitative factors, together witle tDistrict Court’s correct observation that the
alleged omissions “doubtless had ‘the eftdahcreasing management’s compensaticsgeéSAB
No. 99, 64 Fed. Reg. at 45,152, show that the allegéskions were material. Accordingly, we hold
that plaintiffs have adequately pleaded that Blackstone omitted material information related to FGIC
and Freescale that it was required to disclose under Item 303 of Regulation S-K.

Materiality of Omissions and Misstatements Related to Real Estate Investments

We also find that the District Court erred iis analysis of the alleged omissions and
misstatements related to Blackstone’s real estastments. First, the District Court’s opinion
implies that to state a plausible claimaiptiffs’ complaint had to identify specifieeal estate
investments made or assets held by Blackstone thatisnight have been ask as a result of the
then-known trends in the real estate indusige Landmen Partners Inc. v. Blackstone Group, L.P.
659 F. Supp. 2d 532, 54546 (S.D.N.Y. 2009). This expectation, however, misses the very core of
plaintiffs’ allegations, namely, that Blackstoomitted material information that it had a duty to
report. In other words, plaintiffs’ precise, actibleallegation is that Blackstone failed to disclose
material details of its real estate investmeautsl specifically that it faikto disclose the manner
in which those unidentified, particular investmentght be materially affected by the then-existing
downward trend in housing prices, the increasirfgulerates for sub-prime mortgage loans, and
the pending problems for complex mortgage securities. That is all Item 303 requires in order to
trigger a disclosure obligation: a known trend that Blackstone reasonably expected would materially
affect its investments and revenues. Plaintifeya that they were unaware of, but legally entitled

to disclosure of, the very information that the BestCourt held had to be specified in plaintiffs’
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complaint.

Moreover, there are two problems with the Datt@ourt’s finding that plaintiffs’ claims fail
because they cannot establish any “link[]” betwtendeclining residential real estate market and
Blackstone’s heavy investments in commercial real est8&e id.at 544. First, the offering
documents indicate, and Blackstone admits, that Btack has at least one modest-sized residential
real estate investment, and, drawing all reasonafdeeimces in plaintiffs’ favor, its residential real
estate holdings might constitute as much asili8rband 15% of the Real Estate segment’s assets
under managementSee supra.6. This alone is enough on a Rule 12(b)(6) motion to establish a
plausible link between the alleged trend in the residential real estate market and Blackstone’s real
estate investments. Second, even if the overwhelming majority of Blackstone’s real estate
investments are commercial in nature, it is certgiaysible for plaintiffs to allege that a collapse
in the residential real estate market, and, mop®ntantly, in the market for complex securitizations
of residential mortgages, might reasonably be expected to adversely affect commercial real estate
investments. Blackstone’s own disclosures iRRigistration Statement make this link clear, given
that it admits that “the ability denders to repackage their [residential] loans into securitizations”
is one factor contributing to the “significanitiicrease [in] the capital committed to [predominantly
commercial] real estate funds.”

Finally, the District Court erred when it stated that “Plaintiff[s] fail[] to allege any
facts . . . that if true, would render false thHew statements alleged to be affirmative
misrepresentations.Landmen Partners59 F. Supp. 2d at 544. To ttentrary, plaintiffs provide

significant factual detail about the general deterioratif the real estate market and specific facts
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that, drawing all reasonable inferences in pldiitiavor, directly contradict statements made by
Blackstone in its Registration Statement. First, the chart in plaintiffs’ complaint illustrating the
seasonally adjusted price change in the U.S.ihgusarket contradicts Blackstone’s representation
that the “real estate industry [was]. . . exgecing historically high levels of growthijecause the
chart shows that the rate of price appreciatiegan to decline significantly beginning in late 2005.
In addition, Blackstone’s representation that “strangstor demand for real estate assets is due [in
part] to . .. persistent, reasonabhels of interest rates” is refuted by plaintiffs’ allegations that “[a]s
key short-term and the prime rates rose [beginning in June 2004], other interest rates rose as well,
including those for most residential mortgage loanst'that “[t]his rise in interest rates made it more
difficult for borrowers to meet their payment obligets.” Also, Blackstone’s statement that “lenders
[were able] to repackage their loans into seaaitons, thereby diversifying and limiting their risk,”
is at least impliedly refuted by plaintiffs’ detailed allegations as to how the increasing sub-prime
mortgage loan defaults were going to impact negatively the existing and future uses of, and value
associated with, CDOs, RMBSs, and CDSs.

Absent these errors, the materiality of the alleged omitted and misstated information related
to Blackstone’s real estate investments becomes dt@at, Blackstone’s real estate segment played
a “significant role,” SAB No. 99, 64 Fed. Reg. at 45,152, in Blackstone’s business. While
Blackstone’s real estate segment may not beassipent to the company’s traditional identity as its
Corporate Private Equity segment, Blackstone’s real estate segment nevertheless constituted 22.6%
of Blackstone’s total assets under managema@nteasonable Blackstone investor may well have

wanted to know of any potentially adverse trendscerning a segment that constituted nearly a
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guarter of Blackstone’s total assets under rganmeent. Second, the alleged misstatements and
omissions regarding real estate were qualitatiseyerial because they masked a potential change
in earnings or other trends. Finally, the alleged misstatements and omissions, if proven, had “the
effect of increasing management’s compensatiimh, For all these reasonsge conclude that the
District Court erred in dismissing plaintiffsllegations relating to Blackstone’s real estate
investments. Plaintiffs plausibly allege that Blackstone omitted material information that it was
required to disclose and that it made material misstatements in its IPO offering documents.

With regard to all of the alleged omissions and misrepresentations, the District Court and
Blackstone raise the legitimate concern that pigntiiew of materiality would require companies
like Blackstone to “issue compilations of prospecttdisethe scores of porfio companies and real
estate assets in which its private equity and real estate funds have any intdthetigh, as the
District Court correctly noted, “[ijncluding all suatformation would . . obfuscate[] truly material
information in a flood of unnecessary detaitesult that the securities laws forbiid,."at 542 (citing
I. Meyer Pincus & Assocs. v. Oppenheimer &,@386 F.2d 759, 762 (2d Cir. 1991)), we are not
persuaded that such a concern is warranted ircdisis because of two protections from that result.
First, as in all bases for liability under Sections 11 and 12(a)(2), the omitted information must be
material. Although materiality is undoubtedly a fldgiboncept due to its fact-specific nature, it is
still capable of some defined boundaries. And lessdo say, not every portfolio company or real
estate asset in which Blackstone invests will be deemed material. Moreover, in the area of pure
omissions, disclosure of the information must logineed. Here, plaintiffs adequately plead that Item

303 of Regulation S-K requires Blackstone to ldise the omitted information, but without that
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regulatory requirement Blackstone would be unde obligation to disclose even material
information. Thus, it is only when there is both materiality and a duty to disclose that a company
may be held liable for omitting information froenregistration statement or prospectus. These
requirements provide sufficient protection agtiihe opening-of-the-floodgates argument advanced

by Blackstone and accepted by the District Court.

Additional Allegations and Denial of Leave to Amend

We conclude by briefly addressing two remainsgues presented by this appeal. First, as
to plaintiffs’ remaining allegations, we find, akd the District Court, that plaintiffs’ GAAP
allegations‘are essentially derivative of those discussed abadedt 546, although we, in turn,
conclude that these allegations are sufficient to state a claim for largely the same reasons. In
addition, although the District Court did not specificalfidress plaintiffs’ risdisclosure allegations,
we similarly conclude that these allegations are derivative of those already discussed and,
accordingly, those claims are also reinstated upon remand.

Second, we do not reach the issue whether the District Court exceeded its allowable discretion
by dismissing plaintiffs’ complaint without providimgave to amend. However, we note that where,
as here, leave to amend is requested informally in a brief in opposition to a motion to dismiss, we
have held that it is ithin the district “court’s discretion to deny leave to amend implicitly by not

addressing the requestii re Tamoxifen Citrate Antitrust Litigd66 F.3d 187, 220 (2d Cir. 2006).
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CONCLUSION

In sum, we hold that the District Court erred in dismissing for failure to state a claim
plaintiffs’ complaint brought pursuant to Sectidris 12(a)(2), and 15 of the Securities Act because
(1) plaintiffs plausibly allege that Blackstoneitted from its Registration Statement and Prospectus
material information related to its investmeimt$GIC and Freescale that Blackstone was required
to disclose under Item 303 of Regulation S-K; (3iqiffs plausibly allege that Blackstone both
omitted material information that it was required to disclose under Item 303 and made material
misstatements in its offering documents related to its real estate investments; and (3) plaintiffs’
remaining GAAP and risk disclosure allegations are derivative of their primary allegations, and
therefore these secondary allegations are sufficient to state a claim. Accordingly, we vacate the

District Court’s judgment and remand for further proceedings.
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