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Case 1:07-cv-02103-LLS Document 370 Filed 06/25/10 Page 1 of 258
Subject to Protective Order - HIGHLY CONFIDENTIAL
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Telephone: (202) 639-6000

Facsimile: (202) 639-6066

Susan J. Kohlmann (No. SK-1855)
JENNER & BLOCK LLP

919 Third Avenue

New York, NY 10022
Telephone: (212) 891-1690
Facsimile: (212) 891-1699

Attorneys for Plaintiffs



SJA-2

Case 1:07-cv-02103-LLS Document 370 Filed 06/25/10 Page 2 of 258
Subject to Protective Order - HIGHLY CONFIDENTIAL

TABLE OF CONTENTS

LEGEND

........................................................................................................................................ i
I. VIACOM’S OWNERSHIP OF THE WORKS IN SUIT ..ot 1
I1. INFRINGEMENT OF THE WORKS IN SUIT ON YOUTUBE............ccoove i, 4

I1l. DEFENDANTS’ KNOWLEDGE AND INTENT CONCERNING INFRINGEMENT
ON YOUTUBE ..ottt st e e sb e et e e st e e e naaeesnnee s 6

A. The YouTube Founders’ Knowledge and Intent Concerning Infringement on

B (o TV Vo1 SRS T 6
B. Google’s Knowledge and Intent Concerning Infringement on YouTube.................... 84

IV. DEFENDANTS’ DIRECT FINANCIAL BENEFIT FROM INFRINGEMENT....... 169
V. DEFENDANTS’ RIGHT AND ABILITY TO CONTROL INFRINGEMENT ......... 192

V1. DEFENDANTS’ CONDUCT AS DIRECT INFRINGEMENT AND AS
BEYONDSTORAGE AT THE DIRECTION OF A USER

VI. DEFENDANTS’ ADDITIONAL PURPORTED FACTS



SJA-3

Case 1:07-cv-02103-LLS Document 370 Filed 06/25/10 Page 3 of 258
Subject to Protective Order - HIGHLY CONFIDENTIAL

LEGEND

Pursuant to Local Rule 56.1, Viacom Plaintiffs submit the following Reply to
Defendants’ Counterstatement to Viacom’s Statement of Undisputed Facts in Support of
Viacom’s Motion for Partial Summary Judgment on Liability and Inapplicability of the Digital
Millennium Copyright Act Safe Harbor Defense. This Reply Counterstatement consists of a
three-column table. The left column contains the undisputed facts and evidentiary support, as
listed by paragraph number in Viacom’s Statement of Undisputed Facts. That column omits
some parenthetical material for brevity. The middle column contains Defendants’ response to
each undisputed fact, as contained in Defendants’ Counterstatement. The right column contains
Viacom’s reply to Defendants’ response to each undisputed fact.

Defendants’ Counterstatement contains a number of meritless evidentiary objections, and
cross-references Defendants’ Motion to Strike. The Court has already denied that Motion in its
entirety. To the extent that Defendants’ evidentiary objections retain any relevance, they are
briefly addressed, where appropriate, in Viacom’s Reply Memorandum or herein.

As used herein:

“Viacom Opening Mem.” refers to Viacom’s Memorandum of Law in Support of
Viacom’s Motion for Partial Summary Judgment on Liability and Inapplicability of the Digital
Millennium Copyright Act Safe Harbor Defense, filed under seal March 5, 2010.

“Viacom Opp. Mem.” refers to Viacom’s Memorandum of Law in Opposition to
Defendants’ Motion for Summary Judgment, filed under seal April 30, 2010.

“Viacom Reply Mem.” refers to Viacom’s Reply Memorandum of Law in Support of
Viacom’s Motion for Partial Summary Judgment, filed herewith.

“Viacom SUF” refers to Viacom’s Statement of Undisputed Facts in Support of Its
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Motion for Partial Summary Judgment, filed under seal March 5, 2010. Citations to the “Viacom
SUF” incorporate by reference any exhibit cited therein.

“Viacom CSUF” refers to Viacom’s Counter-Statement in Response to Defendants’
Local Rule 56.1 Statement in Support of Defendants’ Motion for Summary Judgment, filed
under seal April 30, 2010.

“Viacom SCSUF” refers to Viacom’s Supplemental Counter-Statement in Response to
Facts Asserted in Defendants’ Motion for Summary Judgment Memorandum of Law But
Omitted From Defendants’ Local Rule 56.1 Statement, filed under seal April 30, 2010.

“Viacom Reply Evid. Obj.” refers to Viacom’s Evidentiary Objections to Portions of
Declarations Submitted in Support of Defendants’ Opposition to Viacom’s Motion for Partial
Summary Judgment, filed herewith.

“Defs. Opening Mem.” refers to Defendants’ Opening Memorandum in Support of its
Motion for Partial Summary Judgment, filed under seal March 5, 2010.

“Defs. CVSUF” refers to Defendants’ Counterstatement to Viacom’s Statement of
Undisputed Facts in Support of Its Motion for Partial Summary Judgment, filed under seal April
30, 2010.

“Hohengarten Decl.” refers to the Declaration of William M. Hohengarten, filed under
seal March 5, 2010, in support of Viacom’s Motion for Summary Judgment.

“Solow Decl.” refers to the declaration of Warren Solow, filed under seal March 5, 2010,
in support of Viacom’s Motion for Summary Judgment.

“Kohlmann Decl.” refers to the Declaration of Susan J. Kohlmann, filed under
seal April 30, 2010, in support of Viacom’s Opposition to Defendants’ Motion for Summary

Judgment.
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“Wilkens Opp. Decl.” refers to the Declaration of Scott B. Wilkens, filed under
seal April 30, 2010, in support of Viacom’s Opposition to Defendants’ Motion for Summary
Judgment.

“Wilkens Reply Decl.” refers to the Declaration of Scott B. Wilkens, filed herewith.

Other documents cited in Viacom’s Statement of Undisputed Facts or Defendants’
Response to Viacom’s Statement of Undisputed Facts are abbreviated in the same manner as in
those filings.

Exhibits to any declaration are indicated as “[Declarant Name] Ex.” followed by the
exhibit number. Citations to paragraphs in any declaration or the Viacom SUF incorporate by

reference any exhibit cited therein.
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Subject to Protective Order —- HIGHLY CONFIDENTIAL

Respectfully submitted,
By: %’(\Ja—(\‘ A Bl YK By: %
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