
  

 

 
  
 

IN THE 
UNITED STATES COURT OF APPEALS 

FOR THE SECOND CIRCUIT 
 

VIACOM INTERNATIONAL INC., COMEDY PARTNERS,  
COUNTRY MUSIC TELEVISION, INC., PARAMOUNT PICTURES CORPORATION,  

BLACK ENTERTAINMENT TELEVISION LLC,  
Plaintiffs-Appellants, 

(caption continued on inside cover) 
 

 
ON APPEAL FROM THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF NEW YORK 
 
 

SUPPLEMENTAL JOINT APPENDIX 
VOLUME VII OF IX (Pages SJA-1508 to SJA-1787) – PUBLIC VERSION 

  

 
Paul M. Smith 
William M. Hohengarten 
Scott B. Wilkens 
Matthew S. Hellman 
JENNER & BLOCK LLP 
1099 New York Avenue, NW 
Washington, DC 20001 
(202) 639-6000 

 
Theodore B. Olson 
Matthew D. McGill 
GIBSON, DUNN & CRUTCHER LLP 
1050 Connecticut Avenue, NW 
Washington, DC 20036 
(202) 955-8500 

10-3270
10-3342

Attorneys for Plaintiffs-Appellants (10-3270) 
(Counsel continued on inside cover) 

Viacom International, Inc. v. Youtube, Inc. Doc. 394

Dockets.Justia.com

http://dockets.justia.com/docket/circuit-courts/ca2/10-3270/
http://docs.justia.com/cases/federal/appellate-courts/ca2/10-3270/394/
http://dockets.justia.com/


  

 

v. 
YOUTUBE, INC., YOUTUBE, LLC, GOOGLE INC.,  

Defendants-Appellees. 
 

 
 THE FOOTBALL ASSOCIATION PREMIER LEAGUE LIMITED, on behalf of 

themselves and all others similarly situated, BOURNE CO., CAL IV 
ENTERTAINMENT, LLC, CHERRY LANE MUSIC PUBLISHING COMPANY, 
INC., NATIONAL MUSIC PUBLISHERS’ ASSOCIATION, THE RODGERS & 

HAMMERSTEIN ORGANIZATION, EDWARD B. MARKS MUSIC 
COMPANY, FREDDY BIENSTOCK MUSIC COMPANY, dba Bienstock 

Publishing Company, ALLEY MUSIC CORPORATION, X-RAY DOG 
MUSIC, INC., FEDERATION FRANCAISE DE TENNIS, THE MUSIC FORCE 
MEDIA GROUP LLC, SIN-DROME RECORDS, LTD., on behalf of themselves 
and all others similarly situated, MURBO MUSIC PUBLISHING, INC., STAGE 

THREE MUSIC (US), INC., THE MUSIC FORCE, LLC, 
Plaintiffs-Appellants, 

 
ROBERT TUR, dba Los Angeles News Service, 

THE SCOTTISH PREMIER LEAGUE LIMITED, 
Plaintiffs, 

 
v. 

YOUTUBE, INC., YOUTUBE, LLC, GOOGLE INC.,  
Defendants-Appellees. 

 
 

 
Susan J. Kohlmann 
JENNER & BLOCK LLP  
919 Third Avenue  
New York, NY 10022 
(212) 891-1600  

 
Stuart J. Baskin 
SHEARMAN & STERLING LLP 
599 Lexington Avenue 
New York, NY 10022 
(212) 848-4000 

 
 
 
 
 
 
 
 

 

Attorneys for Plaintiffs-Appellants (10-3270) 



 
 

Max W. Berger 
John C. Browne 
BERNSTEIN LITOWTIZ BERGER 
     & GROSSMANN LLP 
1285 Avenue of the Americas 
New York, NY 10019 
(212) 554-1400  

Charles S. Sims 
William M. Hart 
Noah Siskind Gitterman 
Elizabeth A. Figueira 
PROSKAUER ROSE LLP 
1585 Broadway 
New York, NY 10036 
(212) 969-3000 

 
 
 
 

Andrew H. Schapiro 
A. John P. Mancini 
Brian M. Willen 
MAYER BROWN LLP 
1675 Broadway 
New York, NY 10019 
(212) 506-2500 

David H. Kramer 
Michael H. Rubin 
Bart E. Volkmer 
WILSON SONSINI GOODRICH 
     & ROSATI PC 
650 Page Mill Road 
Palo Alto, CA 94304 
(650) 493-9300 

 
 
 

 

Attorneys for Plaintiffs-Appellants (10-3342) 

Attorneys for Defendants-Appellees 

 



 

TABLE OF CONTENTS 

  PAGE

Volume I of IX 

Documents Submitted by  
Viacom International, Inc., et al., Plaintiffs-Appellants 

Viacom’s Reply to Defendants’ Counterstatement to Viacom’s 
Statement of Undisputed Facts in Support of Its Motion for 
Partial Summary Judgment, dated June 14, 2010 
(document filed under seal on June 14, 2010) 
(Docket No. 360) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-1 

Volume II of IX 

Declaration of William M. Hohengarten in Support of Viacom’s 
Motion for Partial Summary Judgment, dated March 4, 2010 
(document filed under seal on March 5, 2010 and unsealed 
document electronically filed March 18, 2010) 
(Docket No. 191) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-259 

Exhibit 2 to Hohengarten Declaration— 
Declaration of Warren Solow without exhibits, 
dated March 3, 2010 (Docket No. 191) . . . . . . . . . . . . . . . . . . . . . . . . SJA-317 

Exhibit 3 to Hohengarten Declaration— 
Email from Scherberth to C. Hurley, dated December 17, 2006  
(Docket No. 191) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-324 

Exhibit 10 to Hohengarten Declaration— 
Email from YouTube Bounces to Do, dated March 29, 2006 
(Docket No. 191) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-333 

Exhibit 12 to Hohengarten Declaration— 
Email from Schaffer to Maxcy, dated February 23, 2007  
(Docket No. 191, 193, 201) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-334 



PAGE 

 

ii

Exhibit 13 to Hohengarten Declaration— 
YouTube Content SQUAD Presentation, dated May 2007  
(Docket No 201) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-393 

Exhibit 69 to Hohengarten Declaration— 
Email from Reider to Eun, dated September 14, 2007 
(Docket No. 208) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-402 

Exhibit 71 to Hohengarten Declaration— 
Email from Justin G. to Kang, dated December 20, 2006  
(Docket No. 208) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-406 

Exhibit 85 to Hohengarten Declaration— 
Email from Veedub to Ewing-Davis, dated July 18, 2007  
(Docket No. 208) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-410 

Exhibit 113 to Hohengarten Declaration— 
Email from Reider to Adair, dated May 19, 2007  
(Docket No. 210) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-413 

Exhibit 114 to Hohengarten Declaration— 
Email from Stefanotti to Arsiwala, dated June 8, 2007  
(Docket No. 210) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-417 

Exhibit 115 to Hohengarten Declaration— 
Email from Hoffner to Eun, May 21, 2007 (Docket No. 210) . . . . SJA-421 

Exhibit 118 to Hohengarten Declaration— 
YouTube Terms of Use, Undated (Docket 210) . . . . . . . . . . . . . . . . SJA-424 

Exhibit 136 to Hohengarten Declaration— 
Email from Chastagnol v. Schrempp, Aug. 15, 2006  
(Docket No. 212) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-430 

Exhibit 242 to Hohengarten Declaration— 
Custodial Documents Produced by Schmidt, Undated  
(Docket No. 214) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-436 

Exhibit 258 to Hohengarten Declaration— 
Screen Capture of YouTube webpage, dated September 14, 2009 
(Docket No. 217) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-437 



PAGE 

 

iii

Exhibit 259 to Hohengarten Declaration— 
Screen Capture of YouTube webpage, dated August 18, 2009 
(Docket No. 217) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-439 

Exhibit 260 to Hohengarten Declaration— 
Screen Capture of YouTube webpage, dated September 2, 2009 
(Docket No. 217) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-442 

Exhibit 276 to Hohengarten Declaration— 
Google Investor Relations webpage, undated (Docket No. 217) . SJA-445 

Exhibit 278 to Hohengarten Declaration— 
Google Stock Price, Nov. 13, 2006 (Docket No. 217) . . . . . . . . . . . SJA-447 

Exhibit 285 to Hohengarten Declaration— 
Screen Capture of YouTube webpage, dated February 5, 2009  
(Docket No. 217) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-448 

Exhibit 288 to Hohengarten Declaration— 
10 Reasons to Use Gmail, dated February 18, 2010  
(Docket No. 219) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-458 

Exhibit 314 to Hohengarten Declaration— 
Excerpts of Deposition of Eric Schmidt, dated May 6, 2009 
(Docket No. 222) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-461 

Volume III of IX 

Exhibit 316 to Hohengarten Declaration— 
Excerpts of Deposition of Brent Hurley, dated August 26, 2008 
(Docket No. 222) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-489 

Exhibit 321 to Hohengarten Declaration— 
Excerpts of Deposition of Franck Chastagnol,  
dated December 10, 2008 (Docket No. 222) . . . . . . . . . . . . . . . . . . . SJA-549 

Exhibit 322 to Hohengarten Declaration— 
Excerpts of Deposition of Cuong Do, dated February 13, 2009 
(Docket No. 222) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-571 



PAGE 

 

iv

Exhibit 336 to Hohengarten Declaration— 
Excerpts of Deposition of Vance Ikezoye,  
dated September 10, 2009 (Docket No. 224) . . . . . . . . . . . . . . . . . . . SJA-619 

Exhibit 342 to Hohengarten Declaration— 
Excerpts of Deposition of Zahavah Levine, April 2, 2009  
(Docket No. 224) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-687 

Exhibit 348 to Hohengarten Declaration— 
Deposition of Suzanne Reider, dated October 3, 2008  
(Docket No. 224) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-714 

Exhibit 358 to Hohengarten Declaration— 
Declaration of Ikezoye in Support of Plaintiffs’ Proposed 
Preliminary Injunction Order in the N.D. of Illinois,  
MDL 1425 (Docket No. 225) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-739 

Volume IV of IX 

Exhibit 360 to Hohengarten Declaration— 
Defendants’ “Highly Confidential” Amended Responses and 
Objections to Plaintiffs’ First Set of Interrogatories,  
dated January 11, 2010 (Docket No. 225) . . . . . . . . . . . . . . . . . . . . . . SJA-745 

Declaration of Susan J. Kohlmann in Support of Viacom’s 
Opposition to Defendants’ Motion for Summary Judgment,  
dated April 30, 2010 (Docket No. 316) . . . . . . . . . . . . . . . . . . . . . . . . SJA-759 

Exhibit 21 to Kohlmann Declaration— 
Email from Liu to Healy, dated March 30, 2007 
(Docket No. 316) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-773 

Exhibit 23 to Kohlmann Declaration— 
Email from Ging to Hernandez, dated November 27, 2006 
(Docket No. 316) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-775 

Exhibit 24 to Kohlmann Declaration— 
Email from Hernandez to Jen, dated November 17, 2006  
(Docket No. 316) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-782 



PAGE 

 

v

Exhibit 25 to Kohlmann Declaration— 
Email from Sida to Foxworthy, dated December 4, 2006  
(Docket No. 316) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-786 

Exhibit 26 to Kohlmann Declaration— 
Email to Sida to Harris, dated December 4, 2006  
(Docket No. 316) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-794 

Exhibit 27 to Kohlmann Declaration— 
Email from Johmann to Donahue, dated June 5, 2006  
(Docket No. 316) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-803 

Exhibit 36 to Kohlmann Declaration— 
Email from Nieman to Asch, dated March 7, 2007  
(Docket No. 317) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-807 

Exhibit 59 to Kohlmann Declaration— 
Email from Bakish to Witt, dated July 17, 2006 
(Docket No. 318) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-808 

Exhibit 60 to Kohlmann Declaration— 
Email from Bordo to Wahtera, dated September 28, 2007 
(Docket No. 318) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-810 

Exhibit 61 to Kohlmann Declaration— 
Email from Wolf to McGrath, dated July 5, 2006  
(Docket No. 318) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-812 

Exhibit 63 to Kohlmann Declaration— 
Email from Wahtera to Ging, dated September 28, 2007  
(Docket No. 318) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-814 

Exhibit 66 to Kohlmann Declaration— 
Excerpts of Deposition of Adam Cahan,  
dated December 9, 2009 (Docket No. 318) . . . . . . . . . . . . . . . . . . . . . SJA-815 

Exhibit 72 to Kohlmann Declaration— 
Excerpts of Deposition of Michael Fricklas,  
dated September 22, 2009 (Docket No. 318) . . . . . . . . . . . . . . . . . . . SJA-823 



PAGE 

 

vi

Exhibit 73 to Kohlmann Declaration— 
Excerpts of Deposition of Michelena Hallie, 
dated December 10, 2009 (Docket No. 318) . . . . . . . . . . . . . . . . . . . SJA-829 

Exhibit 74 to Kohlmann Declaration— 
Excerpts of Deposition of Mark Ishikawa,  
dated January 14, 2010 (Docket No. 318) . . . . . . . . . . . . . . . . . . . . . . SJA-842 

Exhibit 81 to Kohlmann Declaration— 
Excerpts of Deposition of Warren Solow,  
dated December 18, 2009 (Docket No. 319) . . . . . . . . . . . . . . . . . . . SJA-852 

Exhibit 82 to Kohlmann Declaration— 
Excerpts of Deposition of Tamar Teifeld,  
dated February 18, 2009 (Docket No. 319) . . . . . . . . . . . . . . . . . . . . . SJA-872 

Exhibit 83 to Kohlmann Declaration— 
Excerpts of Deposition of Kristina Tipton, 
 dated October 29, 2009 (Docket No. 319) . . . . . . . . . . . . . . . . . . . . . SJA-880 

Exhibit 84 to Kohlmann Declaration— 
Excerpts of Deposition of Megan Wahtera,  
dated December 4, 2009 (Docket No. 319) . . . . . . . . . . . . . . . . . . . . . SJA-890 

Exhibit 85 to Kohlmann Declaration— 
Excerpts of Deposition of Michael Wolf,  
dated April 17, 2009 (Docket No. 319) . . . . . . . . . . . . . . . . . . . . . . . . SJA-904 

Declaration of Scott B. Wilkens in Support of Viacom’s Opposition to 
Defendants’ Motion for Summary Judgment, dated April 28, 
2010 (document filed under seal on May 21, 2010)  
(Docket No. 320) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-914 

Exhibit 35 to Wilkens Declaration— 
Email from Tipton to Donahue, dated June 1, 2006  
(Docket No. 320) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-923 

Exhibit 36 to Wilkens Declaration— 
Email from Cuong to Donahue, dated March 2, 2006  
(Docket No. 320) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-925 



PAGE 

 

vii

Exhibit 37 to Wilkens Declaration— 
Email from Baldini to Donahue, dated June 23, 2006  
(Docket No. 320) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-932 

Exhibit 38 to Wilkens Declaration— 
Email from Tipton to Byrne, dated October 26, 2006  
(Docket No. 320) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-934 

Exhibit 39 to Wilkens Declaration— 
Email from Donahue to Fang, dated July 13, 2006  
(Docket No. 320) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-938 

Exhibit 40 to Wilkens Declaration— 
Email from Donahue to Dunton, dated August 28, 2006  
(Docket No. 320) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-940 

Exhibit 41 to Wilkens Declaration— 
Director Account Partners, August 25, 2006  
(Docket No. 320) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-943 

Exhibit 42 to Wilkens Declaration— 
Major Media Co.’s & Top Brands Signed,  
dated June 12, 2006 (Docket No. 320) . . . . . . . . . . . . . . . . . . . . . . . . . SJA-945 

Exhibit 43 to Wilkens Declaration— 
Email from Donahue to B. Hurley, dated February 17, 2006  
(Docket No. 320) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-946 

Exhibit 44 to Wilkens Declaration— 
Excerpt of Deposition of Amy Powell, dated December 15, 2009 
(Docket No. 320) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-947 

Exhibit 46 to Wilkens Declaration— 
Excerpt of Deposition of Matthew Waite, dated October 8, 2009 
(Docket No. 320) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-957 

Exhibit 47 to Wilkens Declaration— 
Screen Capture of YouTube webpage, dated April 28, 2010 
(Docket No. 320) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-966 



PAGE 

 

viii

Volume V of IX 

Documents Submitted by YouTube, Inc., et al., Defendants-Appellees 

YouTube’s Counterstatement to Viacom’s Statement of Undisputed 
Facts in Support of its Motion for Partial Summary Judgment on 
Liability and Inapplicability of the Digital Millennium Copyright 
Act Safe Harbor Defense, dated April 30, 2010  
(document filed under seal) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-968 

Defendants’ Counterstatement to Class Plaintiffs’ Statement of 
Uncontroverted Material Facts in Support of Their Motion for 
Partial Summary Judgment, dated May 10, 2010  
(document filed under seal) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-1138 

Defendants’ Reply to Class Plaintiffs’ Counterstatement of 
Controverted Material Facts in Opposition to Defendant’ 
Motion for Summary judgment, dated June 4, 2010  
(document filed under seal) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-1180 

Volume VI of IX 

Reply to Viacom’s Counter-Statement in Response to Defendants’ 
Local Rule 56.1 Statement in Support of Defendants’ Motion for 
Summary Judgment & Response to Viacom’s Supplemental 
Counter-Statement, dated June 14, 2010 
(document filed under seal) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-1208 

Stipulation & Order Regarding Viacom’s Copyright Monitoring 
Privilege Assertions, dated August 19, 2009. . . . . . . . . . . . . . . . . . . SJA-1281 

Declaration of William M. Hohengarten in Support of Viacom’s 
Motion for Partial Summary Judgment, dated March 4, 2010 
(document filed under seal on March 5, 2010, unsealed document 
filed electronically March 18, 2010) . . . . . . . . . . . . . . . . . . . . . . . . . . . . Omitted 



PAGE 

 

ix

Exhibit 290 to Hohengarten Declaration— 
Email from Fenton to Scarborough, dated October 8, 2006 . . . . . SJA-1287 

Declaration of Michael Rubin, for Defendants, in Support of 
Defendants’ Motion for Summary Judgment, 
dated March 5, 2010 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Omitted 

Exhibit 25 to Rubin Declaration— 
Email from Powell to akivaschaffer, dated May 14, 2007 . . . . . . SJA-1295 

Exhibit 28 to Rubin Declaration— 
Email from Powell to Arneson, et al., dated November 8, 2007 . SJA-1298 

Exhibit 30 to Rubin Declaration— 
Email from French to Wise, dated March 6, 2008 . . . . . . . . . . . . . . SJA-1300 

Exhibit 43 to Rubin Declaration— 
Email from Ishikawa to Perry, dated May 10, 2006 . . . . . . . . . . . . SJA-1304 

Exhibit 62 to Rubin Declaration— 
Email from Solow to Cordone, dated February 14, 2008. . . . . . . . SJA-1309 

Exhibit 86 to Rubin Declaration— 
Email from Arizala to Morales, dated January 3, 2007 . . . . . . . . . SJA-1311 

Exhibit 96 to Rubin Declaration— 
Email from Tipton to courtneyni, dated February 28, 2007 . . . . . SJA-1315 

Declaration of Andrew H. Schapiro, for Defendants, in Support of 
Defendants’ Motion for Summary Judgment, 
dated March 11, 2010 (corrected) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Omitted 

Exhibit 7 to Schapiro Declaration— 
Email from Cahan to McGrath, dated July 13, 2006 . . . . . . . . . . . . SJA-1329 

Exhibit 8 to Schapiro Declaration— 
Email from Toffler to Cahan, dated October 7, 2006 . . . . . . . . . . . SJA-1331 

Exhibit 9 to Schapiro Declaration— 
Email from Dooley to Dauman, dated November 29, 2006 . . . . . SJA-1334 



PAGE 

 

x

Exhibit 10 to Schapiro Declaration— 
Email from Cahan to McGrath, dated December 23, 2006 . . . . . . SJA-1337 

Exhibit 20 to Schapiro Declaration— 
Excerpts of Deposition of Theodora Michaels, 
dated September 24, 2009 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-1339 

Exhibit 22 to Schapiro Declaration— 
The Rodgers & Hammerstein Organization’s Responses and 
Objections to Defendants’ First Set of Requests for Admission to 
the Rodgers & Hammerstein Organization, 
dated January 12, 2010 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-1355 

Exhibit 43 to Schapiro Declaration— 
Email from Apmann to Zan, dated August 4, 2006 . . . . . . . . . . . . . SJA-1385 

Exhibit 46 to Schapiro Declaration— 
Email from Tipton to Bonnici, dated June 11, 2007 . . . . . . . . . . . . SJA-1391 

Exhibit 47 to Schapiro Declaration— 
Excerpts of Deposition of Megan Wahtera,  
dated December 4, 2009. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-1393 

Exhibit 50 to Schapiro Declaration— 
Email from Kadetsky to Perta, dated June 30, 2006 . . . . . . . . . . . . SJA-1404 

Exhibit 79 to Schapiro Declaration— 
Excerpts of Deposition of Victoria G. Traube,  
dated December 18, 2009 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-1406 

Exhibit 81 to Schapiro Declaration— 
Cal IV Synchronization License Agreement . . . . . . . . . . . . . . . . . . . SJA-1442 

Exhibit 82 to Schapiro Declaration— 
Email from Bradford to Taylor, dated June 8, 2007 . . . . . . . . . . . . SJA-1445 

Exhibit 83 to Schapiro Declaration— 
Stage Three Music (US), Inc.’s Responses and Objections to 
Defendants’ First Set of Requests for Admission to Stage Three 
Music (US), Inc., dated January 11, 2010 . . . . . . . . . . . . . . . . . . . . . SJA-1451 



PAGE 

 

xi

Volume VII of IX 

Exhibit 84 to Schapiro Declaration— 
Email from Slim to Neil, dated August 17, 2007 . . . . . . . . . . . . . . . SJA-1508 

Exhibit 86 to Schapiro Declaration— 
Cherry Lanes’ Responses and Objections to Defendants’ First Set 
of Requests for Admission to Cherry Lane Music Publishing 
Company, Inc., dated January 8, 2009. . . . . . . . . . . . . . . . . . . . . . . . . SJA-1515 

Exhibit 87 to Schapiro Declaration— 
Email from Barron to Williams, dated February 1, 2007. . . . . . . . SJA-1544 

Exhibit 89 to Schapiro Declaration— 
Bourne Co.’s Responses and Objections to Defendants’  
First Set of Requests for Admission to Bourne Co.,  
dated January 8, 2009 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-1549 

Exhibit 90 to Schapiro Declaration— 
Edward B. Marks’ Responses and Objections to Defendants’ 
First Set of Requests for Admission to Edward B. Marks Music 
Company, dated January 11, 2010 . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-1577 

Exhibit 91 to Schapiro Declaration— 
Bienstock Publishing Company’s Responses and Objections to 
Defendants’ First Set of Requests for Admission to Freddy 
Bienstock Music Company d/b/a/ Bienstock Publishing 
Company, 
dated January 11, 2010 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-1601 

Exhibit 92 to Schapiro Declaration— 
Excerpts of 30(b)(6) Deposition of X-Ray Dog Music, Inc. 
through Timothy A. Stithem, dated December 8, 2009 . . . . . . . . . SJA-1625 

Exhibit 93 to Schapiro Declaration— 
X-Ray Dog Synchronization and Master Use License,  
dated June 17, 2009 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-1645 



PAGE 

 

xii

Exhibit 98 to Schapiro Declaration— 
The Music Force Media Group LLC, The Music Force LLC,  
and Sin-Drome Records, Ltd.’s Responses and Objections to 
Defendants’ First Set of Requests for Admission, 
dated January 8, 2010 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-1650 

Exhibit 103 to Schapiro Declaration— 
Cal IV Entertainment LLC’s Responses and Objections to 
Defendants’ First Set of Requests for Admission to Cal IV 
Entertainment LLP, dated January 8, 2010 . . . . . . . . . . . . . . . . . . . . SJA-1680 

Exhibit 107 to Schapiro Declaration— 
Excerpts of Deposition of Georgina Loth,  
dated December 2, 2009. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-1705 

Exhibit 117 to Schapiro Declaration— 
Excerpts of Deposition Marco Berrocal,  
dated November 5, 2009 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-1717 

Exhibit 132 to Schapiro Declaration— 
Excerpts of Deposition of Nicholas Seet / Auditude, Inc, dated 
November 24, 2009 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-1728 

Exhibit 133 to Schapiro Declaration— 
Excerpts of Deposition of Mika Salmi, dated October 16, 2009 . SJA-1735 

Exhibit 135 to Schapiro Declaration— 
Email from Ishikawa to Martin, dated July 10, 2006 . . . . . . . . . . . SJA-1743 

Exhibit 137 to Schapiro Declaration— 
Email from Ishikawa to Perry, dated November 6, 2006 . . . . . . . . SJA-1745 

Exhibit 141 to Schapiro Declaration— 
Email from Ishikawa to Perry, dated October 28, 2006 . . . . . . . . . SJA-1749 

Exhibit 142 to Schapiro Declaration— 
Email from Perry to Martin, dated April 19, 2006. . . . . . . . . . . . . . SJA-1751 

Exhibit 143 to Schapiro Declaration— 
Email from Perry to Kim, dated June 22, 2007. . . . . . . . . . . . . . . . . SJA-1755 



PAGE 

 

xiii

Exhibit 149 to Schapiro Declaration— 
Email from Powell to Perry, dated July 26, 2006 . . . . . . . . . . . . . . SJA-1758 

Exhibit 151 to Schapiro Declaration— 
Email from Ciadella to Barron, dated June 27, 2007 . . . . . . . . . . . SJA-1761 

Exhibit 152 to Schapiro Declaration— 
Excerpts of Deposition of Gregg Barron,  
dated September 23, 2008 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-1763 

Exhibit 153 to Schapiro Declaration— 
Excerpts of Deposition of Lauren Apolito,  
dated January 7, 2010 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-1777 

Exhibit 154 to Schapiro Declaration— 
Email from Bradford to Copyright Service,  
dated June 8, 2007 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-1785 

Volume VIII of IX 

Exhibit 155 to Schapiro Declaration— 
Excerpts of Deposition of Daniel Hill,  
dated March 13, 2009 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-1788 

Exhibit 156 to Schapiro Declaration— 
DVD Synchronization License Agreement,  
dated April 16, 2008 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-1799 

Exhibit 157 to Schapiro Declaration— 
Email from Slim to Lewis, dated April 8, 2009 . . . . . . . . . . . . . . . . SJA-1804 

Exhibit 178 to Schapiro Declaration— 
Declaration of Michael Housley, dated February 28, 2008. . . . . . SJA-1807 

Exhibit 179 to Schapiro Declaration— 
Plaintiffs’ Objections and Responses to YouTube’s Third Set of 
Interrogatories to Viacom International, Inc. et al., 
dated January 8, 2010 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-1812 



PAGE 

 

xiv

Declaration of Andrew H. Schapiro in Support of Defendants’ 
Opposition to Plaintiffs’ Motions for Partial Summary Judgment, 
dated April 30, 2010 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Omitted 

Exhibit 130 to Schapiro Declaration— 
Email from Arizala to Hill, dated November 22, 2006. . . . . . . . . . SJA-1838 

Exhibit 131 to Schapiro Declaration— 
Excerpts of Deposition of Amy Powell, 
dated December 15, 2009 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-1842 

Exhibit 139 to Schapiro Declaration— 
Email from Rockwell to Ikezoye, dated December 5, 2006 . . . . . SJA-1858 

Exhibit 151 to Schapiro Declaration— 
Email from Ikezoye to Garfield, dated May 8, 2006. . . . . . . . . . . . SJA-1861 

Exhibit 153 to Schapiro Declaration— 
Email from Garfield to Chris, dated April 12, 2006 . . . . . . . . . . . . SJA-1864 

Exhibit 154 to Schapiro Declaration— 
Email from Garfield to Chris, dated April 28, 2006 . . . . . . . . . . . . SJA-1866 

Exhibit 155 to Schapiro Declaration— 
Email from Garfield to Chris, dated August 8, 2006 . . . . . . . . . . . SJA-1868 

Exhibit 156 to Schapiro Declaration— 
Email from Maxcy to Garfield, dated September 25, 2006. . . . . . SJA-1870 

Exhibit 158 to Schapiro Declaration— 
Email from Maxcy to Garfield, dated October 17, 2006 . . . . . . . . SJA-1872 

Exhibit 160 to Schapiro Declaration— 
Email from Liang to Chris, dated December 8, 2006 . . . . . . . . . . . SJA-1875 

Exhibit 162 to Schapiro Declaration— 
Excerpts of Deposition of Dean Garfield,  
dated November 2, 2009 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-1879 

Exhibit 164 to Schapiro Declaration— 
Email from Lin to Seidel, dated September 12, 2007 . . . . . . . . . . . SJA-1896 



PAGE 

 

xv

Exhibit 165 to Schapiro Declaration— 
Excerpts of Deposition of Oliver Weingarten,  
dated December 16, 2009 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-1898 

Exhibit 166 to Schapiro Declaration— 
Excerpts of Deposition of Georgina Loth,  
dated December 2, 2009. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-1909 

Exhibit 167 to Schapiro Declaration— 
Excerpts of Deposition of Keith Hauprich,  
dated September 24, 2009 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-1916 

Exhibit 168 to Schapiro Declaration— 
Excerpts of Deposition of Theordora Michaels,  
dated September 24, 2009 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-1922 

Exhibit 169 to Schapiro Declaration— 
Excerpts of Deposition of Henry Marx,  
dated November 3, 2009 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-1928 

Exhibit 170 to Schapiro Declaration— 
Excerpts of Deposition of Victoria Traube,  
dated October 8, 2009. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-1941 

Exhibit 171 to Schapiro Declaration— 
Excerpts of Deposition of Theresa Torrance, 
 dated January 21, 2009 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-1948 

Exhibit 172 to Schapiro Declaration— 
Excerpts of 30(b)(6) Deposition of X-Ray Dog Music, Inc. 
through Timothy A. Stithem, dated December 8, 2009 . . . . . . . . . SJA-1956 

Exhibit 212 to Schapiro Declaration— 
Excerpts of 30(b)(6) Deposition of Storm Duncan,  
dated July 16, 2008 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-1965 

Exhibit 216 to Schapiro Declaration— 
“Project Beagle” File and Documents . . . . . . . . . . . . . . . . . . . . . . . . . SJA-2017 

Exhibit 285 to Schapiro Declaration— 
Comedy Central Viral Placements YTD 2007. . . . . . . . . . . . . . . . . . SJA-2055 



PAGE 

 

xvi

Exhibit 425 to Schapiro Declaration— 
Email from Liang to Garfield, dated October 23, 2006 . . . . . . . . . SJA-2071 

Declaration of Andrew H. Schapiro in Further Support of  
Defendants’ Motion for Summary Judgment,  
date June 14, 2010 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Omitted 

Exhibit 6 to Schapiro Declaration— 
Email from Wester to partner-support, 
dated August 18, 2008 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-2074 

Exhibit 19 to Schapiro Declaration— 
Email from Hallie to Nieman, dated November 16, 2006 . . . . . . . SJA-2076 

Exhibit 20 to Schapiro Declaration— 
Email from Hallie to Cruz, dated November 15, 2006 . . . . . . . . . . SJA-2078 

Volume IX of IX 

Exhibit 21 to Schapiro Declaration— 
Email from Cahan to Hallie, dated December 7, 2006 . . . . . . . . . . SJA-2086 

Exhibit 26 to Schapiro Declaration— 
Email from Nieman to Ishikawa, dated January 15, 2007 . . . . . . . SJA-2089 

Exhibit 27 to Schapiro Declaration— 
Email from Simon to Ishikawa, dated January 24, 2007 . . . . . . . . SJA-2101 

Exhibit 29 to Schapiro Declaration— 
Email from French to Wise, dated March 5, 2008 . . . . . . . . . . . . . . SJA-2103 

Exhibit 30 to Schapiro Declaration— 
Email from Hallie to Arizala, dated December 15, 2006 . . . . . . . . SJA-2107 

Exhibit 33 to Schapiro Declaration— 
Data Showing Performance of Certain Keywords . . . . . . . . . . . . . . SJA-2110 

Exhibit 34 to Schapiro Declaration— 
Email from Higareda to Solow, dated December 13, 2007 . . . . . . SJA-2125 

Exhibit 49 to Schapiro Declaration— 
Historical Screenshot from the YouTube website . . . . . . . . . . . . . . SJA-2150 



PAGE 

 

xvii

Exhibit 50 to Schapiro Declaration— 
Source Code Reflecting YouTube’s Terms of Service . . . . . . . . . . SJA-2152 

Exhibit 51 to Schapiro Declaration— 
Historical Screenshot from the YouTube website . . . . . . . . . . . . . . SJA-2155 

Exhibit 67 to Schapiro Declaration— 
Excerpts of Deposition of Deborah Kadetsky,  
dated August 18, 2009 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-2159 

Exhibit 68 to Schapiro Declaration— 
Plaintiff Viacom International, Inc. et al.’s Responses to 
Defendants’ First Set of Requests for Admission,  
dated January 8, 2010 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SJA-2171 

Exhibit 173A/173B to Schapiro Declaration –  
Video File (See Page SJA-2227) 

Exhibit 174A/174B to Schapiro Declaration –  
Video File (See Page SJA-2227) 

Exhibit 175A/175B to Schapiro Declaration –  
Video File (See Page SJA-2227) 



Schapiro Exhibit 84

SJA-1508



SJA-1509

From: Mary Ann Slim 
Sent: Friday, August 17, 2007 10:37 AM 
To: ian neil 
Subject: RE: "Rock & Roll Queen" (Morgan/Cooper/Morgan) - "RocknRolla" film Approval 
I just lifted the Rights from your request! Of course you may Ilave In-Context Trailer usage. 

Please don't forget to ask Mark for directions to gig for our road trip together next week! 

xx 

From: ian neil [mailto:ianneill@mac.com] 
Sent: 17 August 2007 09:25 
To: Mary Ann Slim 
Subject: Re: "Rock & Roll Queen" (M:>rgan/Cooper/Morgan) - "RocknRolla" fIlm Approval 
Importance: High 

i'll need in context trailer use here .... 

Ian Neil 
Music Supervision 
The Blue Building I 8-10 Basing St I London I W11 1 ET 
Tel: +44 20 7229 1229 
Mob: +44 7832 241160 
.t1J!Q;LL~;Y}~YI!.:J.mg.g.:£QrDL.Q.~.mQLQm1.?'§QJ..LZL 
http://vvvvw.hot-house-music.com/ 
http://www.myspace.com/ianneilmusic 

CONTROL in cinemas Oct 5th 
http://www.controlthemovie.com/ 

ST.TRINIAN'S in cinemas 21st Dec 
http://vvvvw.sttriniansmovie.com! 

Highly Confidential ST00097906 
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On 16 Aug 2007, at 16:28, Mary Ann Slim wrote: 

Subject To Contract 

Hi Ian 

I approve the attached request to use "Rock & Roll Queen" in the Guy Ritchie film, "RocknRolla" 
as per the terms and fees below which are subject to the standard Terms and Conditions of our 
Licence: 

SONG TITLE: "ROCK & ROLL QUEEN" 
COMPOSERS: MORGAN/COOPER/MORGAN 
STAGE THREE MUSIC 0/0: 100% Stage Three Music 
FILM TITLE: "ROCKNROLLA" 
SYNOPSIS: Definition: "A man who derives his living 

off the streets by using his wits and raw 
drive." 
The film is a social commentary on 
London becoming the leading global city 
both culturally and financially. The impact 
of the new class of Russian billionaires 
and how the old crime lords are being left 
behind by the new international breed. 
Within the changing city we follow the 
~ourney of three young men, who are 
trying to keep their heads above rising 
~ater in a city that was once familiar. 
The rules have changed, the drugs, the 
tricks, the crime, the slime, the 

Highly Confidential ST00097907 
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characters, and the shenanigans of the 
new world. 
Welcome to the world of the 
ROCKNROLLA. 

DIRECTOR: Guy Ritchie 
PRODUCER: Steve Clark-Hall 
MUSIC SUPERVISOR: Ian Neil 
SCENE DESCRIPTION: As per the attached script pages from 

Scene 73 - Scene 85 with The Subways 
performing live in the Nightclub. The 
scenes cut between the live performance 
in the Nightclub; Roman & Mickey in the 
Nightclub office and Johnny Story, Pete 
& Bouncer outside the Nightclub - the 
later two have been filmed separately. 

FEATURED/BACKGROUND: FEATURED LIVE PERFORMANCE 
TERRITORY: World 
TERM: Perpetuity 
RIGHTS: Theatrical and non-theatrical exhibition, 

analogue and digital radio, all forms of 
broadcasting to any platform (including 
terrestrial, cable and satellite television 
and whether analogue or digital, "free" or 
"pay" (by any means) and whether 
"standard" or "non-standard" television 
and any other fixed or portable device 
capable of receiving broadcast signals), 
by means of the internet or similar by 
~ay of both downloading and streaming 
and by means of videocassettes, 
videodiscs, DVDs and other physical 
formats now or hereafter designed for 
home use by the consumer, and to 
distribute such formats by sale or 
otherwise in each country of the 
Territory. 
Licence as per our Standard Terms and 
Conditions. 

MUSIC DURATION: Up to TWO (2) MINUTES ONLY 

Highly Confidential ST00097908 
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END TITLE 
REDIT: 

ave e r 
se the footage shot at the gig at 

Bournemouth Fire Station on Wednesd 
nd August 2007 on the internet via thei 
n website, MySpace, YouTube etc. as 
II as the final scene from the film once 

e film has been released . 
. Stage Three Music will have the right 

use footage shot at the gig at 
Bournemouth Fire Station on Wednesd 

nd August 2007 on their website, 
~if'!:L§l9fill1LtJJ]~D.lli~QQ!Il, as well as 

e final scene from the film once the film 
has been released - streamed only non-

ownloadable. 
Ten (10) tickets to the UK premiere 

party of the film will be supplied to 
e Three Music. 

Three (3) copies of the film will be 
ided to Stage Three Music once the 

1m is released on DVD. 
I the above points will form a material 

of the agreement. 
"Rock And Roll Queen" 

ritten by Billy Lunn, Charlotte 
oper & Joshua Morgan 

Published by Stage Three Music Ltd 

I look forward to seeing you next week at the gig and let me know if you need anything else in 
the meantime. 

Best wishes, 

Highly Confidential ST00097909 
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Mary Ann x 

From: ianneil [nE1!lI~,~j~KL~t@Jl!!fjt5.t~IIl!o~n:Sg_,!!,kJ 

Sent: 03 August 2007 13:03 
To: Mary Ann Slim 
Cc: Mark Mostyn; Skaritchie@aol.com; Steve Oark-Hall 

Subject: Re: The Subways - Bournemouth fihning 

Dear Mary Ann, 

So here's the lowdown for the shoot. 

They will come with 4 cameras = 8 people, 3 sound, 4 production and few others 
so maximum 20 people. Mark will come down and recce the venue next week 
and sort out parking etc with the owners. Please can you let him have a contact 
at the venue for him to liaise. 

We will need to film 'rock n roll queen' twice at the sound check and ideally the lighting 
should be used to reflect the live performance later that night ,as we will use footage from 
both 
shoots. They will need to wear the same clothes on the sound check as they do for the 
performance. 
We would also like some crowd noise if at all possible so we can use in the dub on the 
scenes 
that come from the sound check. The audience will be given disclaimers at the venue 
in case anyone does not want to be filmed (unlikely) and will be advised where the 
cameras 
won't be filming. 

I hereby check with Steve and Lauren if any of the spare footage can be used for the bands 
promotional 
tools such as my space. The plan is to just film rock n roll queen and not the whole gig, but 
if the band 
and management wanted the whole gig filmed then Steve will look into the logistics of 
this. It 
would be costly for the film co. to shoot the whole gig, so we would have to come to some 

Highly Confidential ST00097910 
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arrangement. 

At the moment the plan is to use the live audio from the gig in the final mix, in which case 
we would 
would like to know if Warners will control the live performance or if the band do. In terms 

I hope this covers everything for now. Meantime please see the official request form and 
please proceed 
to get the sign off on the fee for publishing and I'll await your response re live recording 
ownership. 

Thnx for everything and look forward hearing back from you and seeing you down there. 
Obviously 
once we hear back we will then let the label know all the info. 

<GR RocknRolla Synopsis.doc> 
<RocknRolla Deal Memo from Ian Neil 03.0S.07.rtf> 
<Script pages for RocknRolla.pdf> 

Highly Confidential ST00097911 
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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

THE FOOTBALL ASSOCIATION
PREMIER LEAGUE LIMITED, BOURNE
CO. (together with its affiliate MURBO
MUSIC PUBLISHING, INC.), CHERRY
LANE MUSIC PUBLISHING
COMPANY, INC., CAL IV
ENTERTAINMENT LLC, ROBERT TUR
d/b/a LOS ANGELES NEWS SERVICE,
NATIONAL MUSIC PUBLISHERS’
ASSOCIATION, THE RODGERS &
HAMMERSTEIN ORGANIZATION,
STAGE THREE MUSIC (US), INC.,
EDWARD B. MARKS MUSIC
COMPANY, FREDDY BIENSTOCK
MUSIC COMPANY d/b/a BIENSTOCK
PUBLISHING COMPANY, ALLEY
MUSIC CORPORATION, X-RAY DOG
MUSIC, INC., FÉDÉRATION
FRANÇAISE DE TENNIS, THE MUSIC
FORCE LLC, and SIN-DROME
RECORDS, LTD. on behalf of themselves
and all others similarly situated,

Plaintiffs,

v.

YOUTUBE, INC., YOUTUBE, LLC and
GOOGLE, INC.,

Defendants.

Case No. 07 Civ. 3582 (LLS)

CHERRY LANES’ RESPONSES AND
OBJECTIONS TO DEFENDANTS’
FIRST SET OF REQUESTS FOR
ADMISSION TO CHERRY LANE
MUSIC PUBLISHING COMPANY,
INC.

Pursuant to Rule 36(a) of the Federal Rules of Civil Procedure, Named Plaintiff Cherry

Lane Music Publishing Company, Inc. (“Cherry Lane”) hereby responds and objects to the

Requests for Admission (the “Requests”) propounded by Defendants YouTube, Inc., YouTube

LLC and Google, Inc. (“YouTube” or “Defendants”).

SJA-1516
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GENERAL OBJECTIONS

The following general objections and statements (“General Objections”) apply to each of

the particular Requests propounded by Defendants and are hereby incorporated within each

response set forth below. All of the responses set forth below are subject to and do not waive the

General Objections:

1. Cherry Lane objects to the Requests on the ground that Cherry Lane is still in the

process of gathering and analyzing information relevant to these Requests. Cherry Lane has not

completed its review and analysis of all discovery obtained by the parties in this and the related

Viacom action. Additionally, defendants and non-parties have produced more than 1.5 million

pages of documents since October 13, 2009. Cherry Lane has not yet examined each document

produced by defendants or otherwise in this action for the purpose of determining which

individual allegations of the Second Amended Class Action Complaint (“Complaint”) it might

support, nor has Cherry Lane completed depositions that may more fully reveal facts and

information relevant to these Requests. As discovery is not yet closed, including deposition and

expert discovery, and the production of remaining data and/or documents, Plaintiff’s responses to

these Requests is preliminary and tentative subject to completion of discovery and following an

adequate opportunity to review and analyze all discovery in this action.

2. In responding to these Requests, Cherry Lane does not concede the relevance,

materiality or admissibility of any of the admissions or responses sought herein. Cherry Lane’s

responses are made subject to and without waiving any objections as to relevancy, materiality,

admissibility, vagueness, ambiguity, competency or privilege.

3. Cherry Lane does not waive any of its rights to object on any ground to the use of

its responses herein.

SJA-1517
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4. Cherry Lane objects to the Requests to the extent that they set forth compound,

conjunctive or disjunctive statements.

5. Cherry Lane objects to each request, instruction or definition to the extent that

they seek to impose obligations beyond those imposed or authorized by the Federal Rules of

Civil Procedure, the Civil Local Rules of the United States District Court for the Southern

District of New York (“Civil Local Rules”), or the applicable standing orders and orders of this

Court.

6. Cherry Lane objects to each request, instruction or definition to the extent that it

would require the disclosure of information that is outside the scope of information relevant to

this case or that is otherwise improper.

7. Cherry Lane objects to each request, instruction or definition to the extent that it

would require the disclosure of information protected by the attorney-client privilege, the work

product doctrine, or any other applicable privilege or immunity.

8. Cherry Lane objects to each request, instruction or definition to the extent that it

would require the disclosure of information generated or compiled by or at the direction of

Cherry Lane’s counsel.

9. Cherry Lane objects to each request, instruction or definition to the extent that it

would require the compilation or review of information otherwise within Defendants’

possession, custody or control or more easily accessible to Defendants.

10. Cherry Lane objects to each request, instruction or definition to the extent that

they are vague, ambiguous, overly broad or unduly burdensome.

SJA-1518
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11. Cherry Lane objects to each request, instruction or definition to the extent that

they purport to require separate responses for each “Accused Clip” as compound and unduly

burdensome.

12. Cherry Lane objects to each request to the extent that they fail to specify an

applicable time period and are thereby vague, ambiguous and overbroad.

13. Cherry Lane objects to each request as premature to the extent that it calls for

expert opinion

14. Cherry lane objects to each request to the extent that it calls for a legal conclusion.

15. Cherry Lane objects to each request, instruction or definition to the extent that

they purport to require Cherry Lane to respond to Defendants’ characterizations of legal

contentions or call for the application of law to fact to the extent such request seeks disclosure of

privileged information.

16. Cherry Lane objects to the definitions of “Cherry Lane”, “Cherry Lane’s”, “you”

and “your” as overly broad and unduly burdensome, and further objects to the extent it seeks to

impose obligations broader than those specified by Federal Rules of Civil Procedure 26, and

Civil Local Rule 26.3(c)(5). Cherry Lane further objects on the grounds that the definition

includes an unknown and unknowable number of “present and former agents, employees,

representatives, accountants, investigators, attorneys,” “person[s] acting or purporting to act on

its behalf”, and “other person[s] otherwise subject to its control, which controls it, or is under

common control with them.” Moreover, this definition includes “affiliates,” “divisions,” and

“units” without any explanation of those terms’ meaning. Cherry Lane further objects to the

extent these definitions call for privileged information and to the extent they seek information

outside of Plaintiffs’ possession, custody or control. In responding to the Interrogatories,
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Plaintiffs will construe the terms “Cherry Lane”, “Cherry Lane’s”, “you” and “your” to mean

Named Plaintiff Cherry Lane.

17. Cherry Lane objects to the definitions of “Work(s) In Suit” and “Accused Clip(s)”

as compound, vague and ambiguous. Cherry Lane further objects to the extent these definitions

call for privileged information. Cherry Lane further objects to the definitions of “Work(s) In

Suit” and “Accused Clip(s)” to the extent such definitions attempt to limit the number or identity

of infringed works or instances of infringement for which Cherry Lane seeks recovery. As set

forth at paragraph 74 of the Second Amended Complaint, the infringed works specified by

Cherry Lane in this litigation are “representative of Protected Works that are and have been

infringed by Defendants and/or YouTube’s users.” Similarly, the infringements identified in

Exhibit A to the Complaint and within the Complaint are representative and not an exhaustive

list of the ongoing and massive infringement by Defendants. Cherry Lane reserves all rights to

identify additional infringements and infringed works.

18. Cherry Lane objects to the definition of “substantially DMCA-compliant

takedown notice” as vague and ambiguous as it requires a qualitative judgment and lacks

common or ready definition.

19. Where Cherry Lane indicates a lack of information or knowledge sufficient to

admit or deny a specific request, this lack of information or knowledge follows a reasonable

inquiry by Cherry Lane, and the information known or readily obtainable by Cherry Lane is

insufficient to enable the party to admit or deny.

20. Cherry Lane reserves the right to supplement or amend these responses. These

responses should not be construed as, and do not constitute, a waiver of Cherry Lane’s right to

prove additional facts at summary judgment or trial or any other rights.

SJA-1520



6

21. These general objections are continuing and are incorporated by reference in

Cherry Lane’s answers to each of the Requests set forth below. Any objection or lack of

objection to any portion of these Requests is not an admission. Cherry Lane reserves the right to

amend, supplement, modify, or correct these responses and objections as appropriate.

CHERRY LANE’S RESPONSES AND OBJECTIONS TO SPECIFIC
REQUESTS FOR ADMISSION

REQUEST FOR ADMISSION NO. 1: Admit that at all relevant times YouTube was a
“service provider” as that term is used in 17 U.S.C. § 512(k)(1)(B).

RESPONSE TO REQUEST FOR ADMISSION NO. 1: Cherry Lane objects to this Request

on the grounds that it is vague and ambiguous, including the term “at all relevant times.” Cherry

Lane further objects to this Request to the extent it calls for a legal conclusion. Subject to and

without waiving the foregoing objections, Cherry Lane admits that the YouTube website in part,

provides or operates facilities for, among other things, “online services or network access” as

those terms are used in 17 U.S.C. § 512(k)(1)(B), and otherwise denies this Request.

REQUEST FOR ADMISSION NO. 2: Admit that at all relevant times, YouTube stored
material “at the direction of a user” as that phrase is used in 17 U.S.C. § 512(c)(1).

RESPONSE TO REQUEST FOR ADMISSION NO. 2: Cherry Lane objects to this Request

as vague and overbroad, including with respect to the terms “at all relevant times” and

“material,” which are undefined terms. Cherry Lane further objects to this Request to the extent

it calls for a legal conclusion. YouTube is a media entertainment enterprise that engages in an

array of directly and secondarily infringing activities that are neither storage nor at the direction

of a user, such as, without limitation, transforming, copying and distributing material without the

direction of a user. Subject to and without waiving the foregoing objections, Cherry Lane denies

this Request.
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REQUEST FOR ADMISSION NO. 3: Admit that the material you allege to infringe
your copyrights in this case was stored on the youtube.com service “at the direction of a user” as
that phrase is used in 17 U.S.C. § 512(c)(1).

RESPONSE TO REQUEST FOR ADMISSION NO. 3: Cherry Lane objects to this Request

for Admission as vague and overbroad, including with respect to the term “material,” which is an

undefined term. Cherry Lane further objects to this Request to the extent it calls for a legal

conclusion. Subject to and without waiving the foregoing objections, Cherry Lane denies this

Request.

REQUEST FOR ADMISSION NO. 4: Admit that all of your copyright infringement
claims in this action allege infringement of copyrights “by reason of the storage at the direction
of a user” of material that resides on a system or network controlled or operated by or for
YouTube, as set forth in 17 U.S.C. § 512(c)(1).

RESPONSE TO REQUEST FOR ADMISSION NO. 4: Cherry Lane objects to this Request

for Admission as vague and overbroad, including with respect to the term “material,” which is an

undefined term. Cherry Lane further objects to this Request to the extent it calls for a legal

conclusion. Subject to and without waiving the foregoing objections, Cherry Lane denies this

Request.

REQUEST FOR ADMISSION NO. 5: Admit that at all relevant times, YouTube had
“designated an agent to receive notifications of claimed infringement” as set forth in 17 U.S.C. §
5l2(c)(2).

RESPONSE TO REQUEST FOR ADMISSION NO. 5: Cherry Lane objects to this Request

on the grounds that it is vague and ambiguous, including the term “at all relevant times.” Subject

to and without waiving the foregoing objections, Cherry Lane denies this Request.
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REQUEST FOR ADMISSION NO. 6: Admit that on every occasion that you sent
YouTube a DMCA takedown notice relating to an accused clip, YouTube responded
“expeditiously,” as that phrase is used in 17 U.S.C. § 512(c)(1)(A)(iii), to remove or disable
access to the material claimed to be infringing.

RESPONSE TO REQUEST FOR ADMISSION NO. 6: Cherry lane objects to this Request

on the grounds that it is vague and ambiguous, including the term “material”. Cherry Lane

further objects to this Request to the extent it calls for a legal conclusion. Subject to and without

waiving the foregoing objections, Cherry Lane denies this Request.

REQUEST FOR ADMISSION NO. 7: Admit that on every occasion that you sent
YouTube a DMCA takedown notice relating to an accused clip, YouTube responded within
seventy-two business hours to remove or disable access to the material claimed to be infringing.

RESPONSE TO REQUEST FOR ADMISSION NO. 7: Cherry Lane objects to this Request

on the grounds that it is vague and ambiguous, including the term “material.” Subject to and

without waiving the foregoing objections, Cherry Lane denies this Request.

REQUEST FOR ADMISSION NO. 8: Admit that for all of the accused clips, prior to
receiving a DMCA takedown notice from you identifying those specific clips, YouTube did not
have “actual knowledge” that the material was infringing, as described in 17 U.S.C. §
512(c)(1)(A)(i).

RESPONSE TO REQUEST FOR ADMISSION NO. 8: Cherry Lane objects to this Request

to the extent it calls for a legal conclusion. Subject to and without waiving the foregoing

objections, Cherry Lane denies this Request.

REQUEST FOR ADMISSION NO. 9: Admit that on no occasion did YouTube fail to
expeditiously remove or disable access to an accused clip to the extent YouTube became aware
of facts or circumstances from which infringing activity was apparent, as described in 17 U.S.C.
§ 512(c)(1)(A)(ii).

RESPONSE TO REQUEST FOR ADMISSION NO. 9: Cherry Lane objects to this Request

as compound. Cherry Lane further objects to this Request to the extent it calls for a legal
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conclusion. Subject to and without waiving the foregoing objections, Cherry Lane denies this

Request.

REQUEST FOR ADMISSION NO. 10: Admit that YouTube lacked the right and
ability to control the infringing activity alleged by you in this case, as described in 17 U.S.C. §
512(c)(l)(B).

RESPONSE TO REQUEST FOR ADMISSION NO. 10: Cherry Lane objects to this Request

to the extent it calls for a legal conclusion. Subject to and without waiving the foregoing

objections, Cherry Lane denies this Request.

REQUEST FOR ADMISSION NO. 11: Admit that YouTube did not receive a
financial benefit directly attributable to the infringing activity alleged by you in this case, as
described in 17 U.S.C. § 512(c)(1)(B).

RESPONSE TO REQUEST FOR ADMISSION NO. 11: Cherry Lane objects to this Request

to the extent it calls for a legal conclusion. Subject to and without waiving the foregoing

objections, Cherry Lane denies this Request..

REQUEST FOR ADMISSION NO. 12: Admit that at all relevant times, access to and
use of the youtube.com service was provided to users by YouTube free and without charge.

RESPONSE TO REQUEST FOR ADMISSION NO. 12: Cherry Lane objects to the request

as compound. Cherry Lane further objects to the terms “at all relevant times”, “access” and

“use” as vague and ambiguous. For example, “use” of and “access” to the youtube.com website

includes various activities, such as advertising. Subject to and without waiving the foregoing

objections, Cherry Lane denies that “use” of the youtube.com website was provided free and

without charge.
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REQUEST FOR ADMISSION NO. 13: Admit that at all relevant times YouTube had
adopted and reasonably implemented, and informed its subscribers and account holders of, a
policy that provides for the termination in appropriate circumstances of subscribers and account
holders of YouTube who were repeat infringers, as described in 17 U.S.C. § 512(i)(1)(A).

RESPONSE TO REQUEST FOR ADMISSION NO. 13: Cherry Lane objects to this Request

as vague and ambiguous, including the terms “at all relevant times”, “reasonably implemented”

and “appropriate circumstances”. Cherry Lane further objects to this Request to the extent it

calls for a legal conclusion. Subject to and without waiving the foregoing objections, Cherry

Lane denies this Request.

REQUEST FOR ADMISSION NO. 14: Admit that at no time relevant to this lawsuit
have there been any “standard technical measures” in existence as that term is defined in 17
U.S.C. §§ 512(i)(1)(B) and 512(i)(2).

RESPONSE TO REQUEST FOR ADMISSION NO. 14: Cherry Lane objects to this Request

as vague and ambiguous, including the term “in existence”. Cherry Lane further objects to this

Request to the extent it calls for a legal conclusion. Cherry Lane further objects to this Request

on the ground that the requested matter is outside the scope of information relevant to this case.

Subject to and without waiving the foregoing objections, Cherry Lane denies Request.

REQUEST FOR ADMISSION NO. 15: Admit that you do not claim in this case that
YouTube failed to comply with 17 U.S.C. §§ 512(i)(1)(B) (i.e., YouTube accommodates and not
interfere with “standard technical measures” to the extent any exist).

RESPONSE TO REQUEST FOR ADMISSION NO. 15: Cherry Lane objects to this Request

to the extent it calls for a legal conclusion. Subject to and without waiving the foregoing

objections, Cherry Lane denies Request.
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REQUEST FOR ADMISSION NO. 16: Admit that you have issued licenses that grant
the licensee the right to exhibit and distribute the work on websites, including YouTube.com.

RESPONSE TO REQUEST FOR ADMISSION NO. 16: Cherry Lane objects to this Request

on the grounds that it is vague and ambiguous, including the terms “exhibit”, “distribute”, “the

work” and “on websites”. Cherry Lane further objects to this Request on the ground that the

requested matter is outside the scope of information relevant to this case. Cherry Lane further

objects to this Request on the ground that any rights extended to a licensee of Cherry Lane

content do not extend to parties such as unauthorized uploaders of content or YouTube, neither

of whom derive any rights under such license. Subject to and without waiving the foregoing

objections, Cherry Lane denies that language granting rights in a license can be read in isolation,

and states that it must be read in light of other terms and restrictions in that license. Cherry Lane

admits that it has granted a limited number of licenses that grant certain rights, subject to various

limitations, including without limitation, limitations on duration, territory, and use of musical

compositions only in connection with particular video footage and in some cases, limitations to

particular websites; among such licenses, there are an even smaller number that have granted

licensees the right to use certain musical compositions on YouTube in combination with certain

specified footage and in exchange for the payment of a license fee, subject to such additional

restrictions, such as duration, territory and other restrictions of the type described above.

REQUEST FOR ADMISSION NO. 17: Admit that you have issued licenses for
works-in-suit that grant the licensee the right to exhibit and distribute the work on websites,
including YouTube.com.

RESPONSE TO REQUEST FOR ADMISSION NO. 17: Cherry Lane objects to this Request

on the grounds that it is vague and ambiguous, including the terms “exhibit”, “distribute”, “the

work” and “on websites”. Cherry Lane further objects to this Request on the ground that the

requested matter is outside the scope of information relevant to this case. Cherry Lane further
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objects to this Request on the ground that any rights extended to a licensee of Cherry Lane

content do not extend to parties such as unauthorized uploaders of content or YouTube, neither

of whom derive any rights under such license. Subject to and without waiving the foregoing

objections, Cherry Lane denies that language granting rights in a license can be read in isolation,

and states that it must be read in light of other terms and restrictions in that license. Cherry Lane

admits that it has granted a limited number of licenses that grant certain rights, subject to various

limitations, including without limitation, limitations on duration, territory, and use of musical

compositions only in connection with particular video footage and in some cases, limitations to

particular websites; among such licenses, there are an even smaller number that have granted

licensees the right to use certain musical compositions on YouTube in combination with certain

specified footage and in exchange for the payment of a license fee, subject to such additional

restrictions, such as duration, territory and other restrictions of the type described above. Cherry

Lane admits that there are fewer than twenty licenses that have granted the licensee the right to

exploit a work-in-suit in certain specific and identifiable contexts on certain specified websites,

including youtube.com, subject to the various restrictions identified above. See also Cherry

Lane’s responses to Requests nos. 21-29.

REQUEST FOR ADMISSION NO. 18: Admit that you have issued licenses for
works-in-suit after November 7, 2007, that grant the licensee the right to exhibit and distribute
the work on websites, including YouTube.com.

RESPONSE TO REQUEST FOR ADMISSION NO. 18: Cherry Lane objects to this Request

on the grounds that it is vague and ambiguous, including the terms “exhibit”, “distribute”, “the

work” and “on websites”. Cherry Lane further objects to this Request on the ground that the

requested matter is outside the scope of information relevant to this case. Cherry Lane further

objects to this Request on the ground that any rights extended to a licensee of Cherry Lane
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content do not extend to parties such as unauthorized uploaders of content or YouTube, neither

of whom derive any rights under such license. Subject to and without waiving the foregoing

objections, Cherry Lane denies that language granting rights in a license can be read in isolation,

and states that it must be read in light of other terms and restrictions in that license. Cherry Lane

admits that it has granted a limited number of licenses that grant certain rights, subject to various

limitations, including without limitation, limitations on duration, territory, and use of musical

compositions only in connection with particular video footage and in some cases, limitations to

particular websites; among such licenses, there are an even smaller number that have granted

licensees the right to use certain musical compositions on YouTube in combination with certain

specified footage and in exchange for the payment of a license fee, subject to such additional

restrictions, such as duration, territory and other restrictions of the type described above. Cherry

Lane admits that there are fewer than four licenses that have granted the licensee the right to

exploit a work-in-suit in certain specific and identifiable contexts on certain specified websites,

including youtube.com subject to the various restrictions identified above, since November 7,

2007. See also Cherry Lane’s responses to Requests nos. 21-29.

REQUEST FOR ADMISSION NO. 19: Admit that you have issued licenses for
works-in-suit after November 26, 2008, that grant the licensee the right to exhibit and distribute
the work on websites, including YouTube.com.

RESPONSE TO REQUEST FOR ADMISSION NO. 19: Cherry Lane objects to this

Request on the grounds that it is vague and ambiguous, including the terms “exhibit”,

“distribute”, “the work” and “on websites”. Cherry Lane further objects to this Request on the

ground that the requested matter is outside the scope of information relevant to this case. Cherry

Lane further objects to this Request on the ground that any rights extended to a licensee of

Cherry Lane content do not extend to parties such as unauthorized uploaders of content or
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YouTube, neither of whom derive any rights under such license. Subject to and without waiving

the foregoing objections, Cherry Lane denies that language granting rights in a license can be

read in isolation, and states that it must be read in light of other terms and restrictions in that

license. Cherry Lane admits that it has granted a limited number of licenses that grant certain

rights, subject to various limitations, including without limitation, limitations on duration,

territory, and use of musical compositions only in connection with particular video footage and

in some cases, limitations to particular websites; among such licenses, there are an even smaller

number that have granted licensees the right to use certain musical compositions on YouTube in

combination with certain specified footage and in exchange for the payment of a license fee,

subject to such additional restrictions, such as duration, territory and other restrictions of the type

described above. Cherry Lane admits that there has been one license that has granted the

licensee the right to exploit a work-in-suit in certain specific and identifiable contexts on certain

specified websites, including youtube.com subject to the various restrictions identified above,

since November 26, 2008. See also Cherry Lane’s responses to Requests nos. 21-29.

REQUEST FOR ADMISSION NO. 20: Admit that on no occasion did you or Stage
Three Music Limited inform YouTube of the presence of any authorized videos on the
YouTube.com site.

RESPONSE TO REQUEST FOR ADMISSION NO. 20: Cherry Lane objects to this Request

on the ground that it is vague and ambiguous, including the terms “inform” and “any authorized

videos.” Cherry Lane further objects on the ground that the reference to Cherry Lane’s co-

plaintiff Stage Three Music Limited renders this Request unintelligible. Cherry Lane further

objects to this Request on the ground that the requested matter is outside the scope of

information relevant to this case. Subject to and without waiving the foregoing objections,

Cherry Lane denies this Request to the extent it implies that Cherry Lane has an obligation to
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inform YouTube of the presence of “any authorized videos” on the YouTube website and further

denies this Request to the extent it implies that YouTube is not on active or constructive notice

whether it is authorized to exploit the videos on its own website, and further denies this Request

to the extent it implies that YouTube does not have access to information furnished by Cherry

Lane that would allow YouTube to determine if the presence of videos containing Cherry Lane

content are authorized. As a business practice, it is ordinarily incumbent upon the party

exploiting content, i.e. YouTube, to seek and obtain appropriate license as well as information

concerning the owner and/or administrator of which it is exploiting. Such information is readily

and publicly available including through public databases identifying Cherry Lane as the

administrator of and/or owner of the works in suit and other Cherry Lane content. Cherry Lane

further denies this Request because Cherry Lane wrote YouTube in the fall of 2006 to inform

YouTube of the presence of videos infringing Cherry Lane works on the YouTube.com website.

Keith Hauprich of Cherry Lane also informed Chris Maxcy of the presence of videos infringing

Cherry Lane works during a telephone conversation in or around December 2006. Cherry Lane

lacks knowledge of the actions of co-plaintiff Stage Three Music Limited, an entity which does

not have rights in Cherry Lane’s works.

REQUEST FOR ADMISSION NO. 21: Admit that the license agreement produced at
CH00000323-26 grants the licensee the right to exhibit and distribute the work on websites
including YouTube.com.

RESPONSE TO REQUEST FOR ADMISSION NO. 21: Cherry Lane objects to this Request

on the grounds that it is vague and ambiguous, including the terms “exhibit”, “distribute”, “the

work” and “on websites”. Cherry Lane objects to this Request on the grounds that the requested

matter is not relevant to this case, because there is no evidence that Defendants or the uploader of

any infringing clip has represented that they have a license to post Cherry Lane content on
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YouTube. Cherry Lane further objects on the ground that any rights extended to a licensee of

Cherry Lane content do not extend to parties such as unauthorized uploaders of content or

YouTube, neither of whom derive any rights under such license. Subject to and without waiving

the foregoing objections, Cherry Lane denies that the license produced at the bates numbers

above grants the right to exhibit and distribute the work on websites including YouTube.com.

The above-referenced license grants certain express rights to the licensee to exploit Cherry Lane

content, including the right to exhibit on the Internet limited only to “streaming-only exhibition

by non-interactive electronic transmission on the internet” which excludes websites such as

youtube.com. Other express provisions further limit the duration of use and limit such usage to

an in-context use permitted only after payment of the fee by the licensee.

REQUEST FOR ADMISSION NO. 22: Admit that the license agreement produced at
CH00000342-45 grants the licensee the right to exhibit and distribute the work on websites
including YouTube.com.

RESPONSE TO REQUEST FOR ADMISSION NO. 22: Subject to and without waiving the

foregoing objections, Cherry Lane denies this Request because the express terms of the

agreement exclude exploitation of Cherry Lane content on the internet, including youtube.com.

REQUEST FOR ADMISSION NO. 23: Admit that the license agreement produced at
CH00000411-14 grants the licensee the right to exhibit and distribute the work on websites
including YouTube.com.

RESPONSE TO REQUEST FOR ADMISSION NO. 23: Cherry Lane objects to this Request

on the grounds that it is vague and ambiguous, including the terms “exhibit”, “distribute”, “the

work” and “on websites”. Cherry Lane objects to this Request on the grounds that the requested

matter is not relevant to this case, because there is no evidence that Defendants or the uploader of

any Cherry Lane further objects on the ground that any rights extended to a licensee of Cherry

Lane content do not extend to parties such as unauthorized uploaders of content or YouTube,
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neither of whom derive any rights under such license. Subject to and without waiving the

foregoing objections, Cherry Lane denies that language granting rights to exploit in “any and all

forms of media now known of hereafter devised” standing alone authorizes Defendants or a

licensee to exploit Cherry Lane content on websites generally or on YouTube.com. The above-

referenced license grants certain express rights to the licensee to exploit Cherry Lane content, but

excludes “use of the Composition in so-called ‘inter-active media’ as such term is commonly

used in the entertainment industry,” which excludes websites such as youtube.com. Other

express provisions further limit the duration of use and limit such usage to an in-context use

permitted only after payment of the fee by the licensee.

REQUEST FOR ADMISSION NO. 24: Admit that the license agreement produced at
CH00000415-18 grants the licensee the right to exhibit and distribute the work on websites
including YouTube.com.

RESPONSE TO REQUEST FOR ADMISSION NO. 24: Cherry Lane objects to this Request

on the grounds that it is vague and ambiguous, including the terms “exhibit”, “distribute”, “the

work” and “on websites”. Cherry Lane objects to this Request on the grounds that the requested

matter is not relevant to this case, because there is no evidence that Defendants or the uploader of

any infringing clip has represented that they have a license to post Cherry Lane content on

YouTube. Cherry Lane further objects on the ground that any rights extended to a licensee of

Cherry Lane content do not extend to parties such as unauthorized uploaders of content or

YouTube, neither of whom derive any rights under such license. Subject to and without waiving

the foregoing objections, Cherry Lane denies that the license produced at the bates numbers

above grants the right to exhibit and distribute the work on websites including YouTube.com.

The above-referenced license grants certain express rights to the licensee to exploit Cherry Lane

content, including the right to exhibit on the Internet limited only to “streaming-only exhibition
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by non-interactive electronic transmission on the internet” which excludes websites such as

youtube.com. Other express provisions further limit the duration of use and limit such usage to

an in-context use and only for that program, permitted only after payment of the fee by the

licensee.

REQUEST FOR ADMISSION NO. 25: Admit that the license agreement produced at
CH00000419-22 grants the licensee the right to exhibit and distribute the work on websites
including YouTube.com.

RESPONSE TO REQUEST FOR ADMISSION NO. 25: Cherry Lane objects to this Request

on the grounds that it is vague and ambiguous, including the terms “exhibit”, “distribute”, “the

work” and “on websites”. Cherry Lane objects to this Request on the grounds that the requested

matter is not relevant to this case, because there is no evidence that Defendants or the uploader of

any infringing clip has represented that they have a license to post Cherry Lane content on

YouTube. Cherry Lane further objects on the ground that any rights extended to a licensee of

Cherry Lane content do not extend to parties such as unauthorized uploaders of content or

YouTube, neither of whom derive any rights under such license. Subject to and without waiving

the foregoing objections, Cherry Lane denies that the license produced at the bates numbers

above grants the right to exhibit and distribute the work on websites including YouTube.com.

The above-referenced license grants certain express rights to the licensee to exploit Cherry Lane

content, including the right to exhibit on the Internet limited only to “streaming-only exhibition

by non-interactive electronic transmission on the internet” which excludes websites such as

youtube.com. Other express provisions further limit the duration of use and limit such usage to

an in-context use and only for that program, permitted only after payment of the fee by the

licensee.
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REQUEST FOR ADMISSION NO. 26: Admit that the license agreement produced at
CH00000482-85 grants the licensee the right to exhibit and distribute the work on websites
including YouTube.com.

RESPONSE TO REQUEST FOR ADMISSION NO. 26: Cherry Lane objects to this Request

on the grounds that it is vague and ambiguous, including the terms “exhibit”, “distribute”, “the

work” and “on websites”. Cherry Lane objects to this Request on the grounds that the requested

matter is not relevant to this case, because there is no evidence that Defendants or the uploader of

any infringing clip has represented that they have a license to post Cherry Lane content on

YouTube. Cherry Lane further objects on the ground that any rights extended to a licensee of

Cherry Lane content do not extend to parties such as unauthorized uploaders of content or

YouTube, neither of whom derive any rights under such license. Subject to and without waiving

the foregoing objections, Cherry Lane denies that the license produced at the bates numbers

above grants the right to exhibit and distribute the work on websites including YouTube.com.

The above-referenced license grants certain express rights to the licensee to exploit Cherry Lane

content, including the right to exhibit on the Internet limited only to “streaming-only exhibition

by non-interactive electronic transmission on the internet” which excludes websites such as

youtube.com. Other express provisions further limit the duration of use and limit such usage to

an in-context use and only for that program, permitted only after payment of the fee by the

licensee.

REQUEST FOR ADMISSION NO. 27: Admit that the license agreement produced at
CH00102182-85 grants the licensee the right to exhibit and distribute the work on websites
including YouTube.com.

RESPONSE TO REQUEST FOR ADMISSION NO. 27: Cherry Lane objects to this Request

on the grounds that it is vague and ambiguous, including the terms “exhibit”, “distribute”, “the

work” and “on websites”. Cherry Lane objects to this Request on the grounds that the requested
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matter is not relevant to this case, because there is no evidence that Defendants or the uploader of

any infringing clip has represented that they have a license to post Cherry Lane content on

YouTube. Cherry Lane further objects on the ground that any rights extended to a licensee of

Cherry Lane content do not extend to parties such as unauthorized uploaders of content or

YouTube, neither of whom derive any rights under such license. Subject to and without waiving

the foregoing objections, Cherry Lane denies that the license produced at the bates numbers

above grants the right to exhibit and distribute the work on websites including YouTube.com.

The above-referenced license grants certain express rights to the licensee to exploit Cherry Lane

content, including the right to exhibit on the Internet limited only to “in-context trailers,

promotions and advertisements via website exhibition (whether by streaming or downloadable

exhibition)” and in connection with that product. Other express provisions further limit the term

of the use, prohibit assignment by the licensee without Cherry Lane’s prior written consent, and

require the payment of royalties after an initial advance paid by the licensee.

REQUEST FOR ADMISSION NO. 28: Admit that the license agreement produced at
CH00114990-94 grants the licensee the right to exhibit and distribute the work on websites
including YouTube.com.

RESPONSE TO REQUEST FOR ADMISSION NO. 28: Cherry Lane objects to this Request

on the grounds that it is vague and ambiguous, including the terms “exhibit”, “distribute”, “the

work” and “on websites”. Cherry Lane objects to this Request on the grounds that the requested

matter is not relevant to this case, because there is no evidence that Defendants or the uploader of

any infringing clip has represented that they have a license to post Cherry Lane content on

YouTube. Cherry Lane further objects on the ground that any rights extended to a licensee of

Cherry Lane content do not extend to parties such as unauthorized uploaders of content or

YouTube, neither of whom derive any rights under such license. Subject to and without waiving
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the foregoing objections, Cherry Lane denies that the license produced at the bates numbers

above grants the right to exhibit and distribute the work on websites including YouTube.com.

The above-referenced license grants certain express rights to the licensee to exploit Cherry Lane

content, including the right to exhibit on the Internet limited only to “streaming-only exhibition

by non-interactive electronic transmission on the internet” which excludes websites such as

youtube.com. Other express provisions further limit the duration of use and limit such usage to

an in-context use and only for that program, permitted only after payment of the fee by the

licensee.

REQUEST FOR ADMISSION NO. 29: Admit that the license agreement produced at
CH00116388-92 grants the licensee the right to exhibit and distribute the work on websites
including YouTube.com.

RESPONSE TO REQUEST FOR ADMISSION NO. 29: Cherry Lane objects to this Request

on the grounds that it is vague and ambiguous, including the terms “exhibit”, “distribute”, “the

work” and “on websites”. Subject to and without waiving the foregoing objections, Cherry Lane

denies this Request denies this Request because the express terms of the agreement permit

exploitation of the Cherry Lane content on CMT.com only and exclude the remainder of the

internet, including youtube.com.

REQUEST FOR ADMISSION NO. 30: Admit that you never informed YouTube of
the existence of the license agreements set forth in Requests 21-29.

RESPONSE TO REQUEST FOR ADMISSION NO. 30: Cherry Lane objects to this Request

on the grounds that the requested matter is outside the scope of information relevant to this case.

Subject to and without waiving the foregoing objections, Cherry Lane denies this Request to the

extent it implies that Cherry Lane has any obligation to inform YouTube of the existence of these

license agreements. As a business practice, it is ordinarily incumbent upon the party exploiting
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content, i.e. YouTube, to seek and obtain the appropriate license as well as information

concerning the owner and/or administrator of which it is exploiting. Such information is readily

and publicly available including through public databases identifying Cherry Lane as the

administrator of and/or owner of the works in suit and other Cherry Lane content. Cherry Lane

further denies this Request for the reasons set forth in Requests nos. 21-29.

REQUEST FOR ADMISSION NO. 31: Admit that the presence on the youtube.com
website of videos embodying the works in suit can have the effect of increasing consumer
demand for those works.

RESPONSE TO REQUEST FOR ADMISSION NO. 31: Cherry Lane objects to this Request

on the grounds that it is vague and ambiguous, including the phrases “can have the effect” and

“consumer demand.” Cherry Lane further objects to this Request on the ground that the

requested matter is outside the scope of information relevant to this case. Cherry Lane further

objects to this request on the ground that it seeks Cherry Lane’s opinion regarding an incomplete

hypothetical question, not the admission or denial of a fact. Subject to and without waiving the

foregoing objections, Cherry Lane denies that the presence of videos on Youtube.com has the

effect of increasing consumer demand, including, without limitation, when the works are being

made available for free on youtube.com and are a substitution of the products sold or licensed by

Cherry Lane to third parties for a fee and/or otherwise damage Cherry Lane’s business.

REQUEST FOR ADMISSION NO. 32: Individually for each accused clip, admit that
you did not send a DMCA takedown notice to YouTube within one week of becoming aware of
that clip's presence on YouTube.

RESPONSE TO REQUEST FOR ADMISSION NO. 32: Cherry Lane objects to this Request

on the grounds that it is vague and ambiguous, including the term “becoming aware.” Cherry

Lane further objects to this Request on the ground that it calls for the disclosure of information

protected by the attorney-client privilege and/or the work-product doctrine. Cherry Lane further
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objects to this Request on the ground that the requested matter is outside the scope of

information relevant to this case. Cherry Lane further objects to this request on the ground that it

misconstrues the parties’ respective obligations under applicable law. Subject to and without

waiving the foregoing objections, Cherry Lane denies this Request to the extent that many

DMCA takedown notices were sent to YouTube within one week of Cherry Lane discovering the

infringing content. Cherry Lane states that, because of the huge volume of infringements of its

works on the YouTube website, it notified YouTube in a manner compliant with the DMCA as

expeditiously as possible after determining that each YouTube video that it claims as infringing

in the Complaints in this action infringed its content.

REQUEST FOR ADMISSION NO. 33: Individually for each accused clip, admit that
you did not send a DMCA takedown notice to YouTube within one month of becoming aware of
that clip's presence on YouTube.

RESPONSE TO REQUEST FOR ADMISSION NO. 33: Cherry Lane objects to this Request

on the grounds that it is vague and ambiguous, including the term “becoming aware.” Cherry

Lane further objects to this Request on the ground that it calls for the disclosure of information

protected by the attorney-client privilege and/or the work-product doctrine. Cherry Lane further

objects to this Request on the ground that the requested matter is outside the scope of

information relevant to this case. Cherry Lane further objects to this Request on the ground that

the requested matter is outside the scope of information relevant to this case. Cherry Lane

further object to this request on the ground that it misconstrues the parties’ respective obligations

under applicable law. Subject to and without waiving the foregoing objections, Cherry Lane

denies this Request to the extent that many DMCA takedown notices were sent to YouTube

within one month of Cherry Lane discovering the infringing content. Cherry Lane states that,

because of the huge volume of infringements of its works on the YouTube website, it notified
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YouTube in a manner compliant with the DMCA as expeditiously as possible after determining

that each YouTube video that it claims as infringing in the Complaints in this action infringed its

content.

REQUEST FOR ADMISSION NO. 34: Individually for each accused clip, admit that
you did not send a DMCA takedown notice to YouTube within two months of becoming aware
of that clip's presence on YouTube.

RESPONSE TO REQUEST FOR ADMISSION NO. 34: Cherry Lane objects to this Request

on the grounds that it is vague and ambiguous, including the term “becoming aware.” Cherry

Lane further objects to this Request on the ground that it calls for the disclosure of information

protected by the attorney-client privilege and/or the work-product doctrine. Cherry Lane further

objects to this Request on the ground that the requested matter is outside the scope of

information relevant to this case. Cherry Lane further objects to this Request on the ground that

the requested matter is outside the scope of information relevant to this case. Cherry Lane

further object to this request on the ground that it misconstrues the parties’ respective obligations

under applicable law. Subject to and without waiving the foregoing objections, Cherry Lane

denies this Request to the extent that many DMCA takedown notices were sent to YouTube

within two months of Cherry Lane discovering the infringing content. Cherry Lane states that,

because of the huge volume of infringements of its works on the YouTube website, it notified

YouTube in a manner compliant with the DMCA as expeditiously as possible after determining

that each YouTube video that it claims as infringing in the Complaints in this action infringed its

content.
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REQUEST FOR ADMISSION NO. 35: Individually for each accused clip, admit that
you did not consult with your sub-publishers to ensure that the clip was unauthorized appear on
the YouTube.com site.

RESPONSE TO REQUEST FOR ADMISSION NO. 35: Cherry Lane objects to this request

on the grounds that it is vague and ambiguous, including the terms “consult” and “ensure”.

Cherry Lane further objects to this Request on the ground that the requested matter is outside the

scope of information relevant to this case. Cherry Lane further objects to this Request on the

ground that it calls for the disclosure of information protected by the attorney-client privilege

and/or the work-product doctrine. Subject to and without waiving the foregoing objections,

Cherry Lane denies this Request to the extent it implies that Cherry Lane is obligated to consult

with its sub-publishers to establish that each accused clip was unauthorized to appear on the

YouTube website, and admits that in certain cases it did not contact its subpublisher prior to

requesting that YouTube take down an infringing clip, because in those cases Cherry Lane’s sub-

publishers either do not have authority under the express terms of the agreements between them

and Cherry Lane to post content to youtube.com or to authorize third parties to posts clips

containing Cherry Lane content on youtube.com, a website that is available worldwide, or the

sub-publisher is required to seek permission from Cherry Lane before issuing a license to grant

the right to exploit Cherry Lane content on the internet.

REQUEST FOR ADMISSION NO. 36: Individually for each accused clip, admit that
you did not consult with the co-owner(s) of the work-in-suit to ensure that the clip was
unauthorized appear on the YouTube.com site.

RESPONSE TO REQUEST FOR ADMISSION NO. 36: Cherry Lane objects to this request

on the grounds that it is vague and ambiguous, including the terms “consult”, “ensure” and “co-

owner”. Cherry Lane further objects to this Request on the ground that the requested matter is

outside the scope of information relevant to this case. Cherry Lane further objects to this
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Request on the ground that it calls for the disclosure of information protected by the attorney-

client privilege and/or the work-product doctrine. Subject to and without waiving the foregoing

objections, Cherry Lane denies this request, because there are no co-owners for the works in suit

and Cherry Lane controls the administrative rights for each of the works in suit.

REQUEST FOR ADMISSION NO. 37: Individually for each accused clip, admit that
you did not consult with the Stage Three writer of the work-in-suit to ensure that the clip was
authorized to appear on the YouTube.com site.

RESPONSE TO REQUEST FOR ADMISSION NO. 37: Cherry Lane objects to this request

on the grounds that it is vague and ambiguous, including the terms “consult”, “ensure” and

“writer”. Cherry Lane further objects on the ground that the reference to Cherry Lane’s co-

plaintiff Stage Three Music Limited renders this Request unintelligible. Cherry Lane further

objects to this Request on the ground that the requested matter is outside the scope of

information relevant to this case. Subject to and without waiving the foregoing objections,

Cherry Lane denies that Stage Three holds any rights of any nature in its works in suit.

REQUEST FOR ADMISSION NO. 38: Individually for each accused clip, admit that
you did not consult with any of your licensees to ensure that the clip was not authorized to
appear on the YouTube.com site.

RESPONSE TO REQUEST FOR ADMISSION NO. 38: Cherry Lane objects to this Request

on the grounds that it is vague and ambiguous, including the word “consult” and “ensure”.

Cherry Lane further objects to this Request on the ground that the requested matter is outside the

scope of information relevant to this case. Subject to and without waiving the foregoing

objections, Cherry Lane denies that, with respect to each accused clip, any of the infringing clips

involved licensed materials within the scope of the license.
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REQUEST FOR ADMISSION NO. 39: Admit that you retracted DMCA takedown
notices sent to YouTube for one or more of your works.

RESPONSE TO REQUEST FOR ADMISSION NO. 39: Subject to and without waiving the

foregoing objections, Cherry Lane denies this Request.

REQUEST FOR ADMISSION NO. 40: Admit that on no occasion prior to November
7, 2007 did you inform YouTube of the presence and location of any video on the YouTube.com
site that allegedly infringed your copyrights.

RESPONSE TO REQUEST FOR ADMISSION NO. 40: Cherry Lane objects to this Request

on the ground that it requires the compilation or review of information otherwise within

Defendants’ possession, custody or control and more easily accessible to Defendants. Subject to

and without waiving the foregoing objections, Cherry Lane denies this Request.

REQUEST FOR ADMISSION NO. 41: Admit that on no occasion prior to November
7, 2007 did you inform YouTube of the presence of any accused clip on the YouTube.com site.

RESPONSE TO REQUEST FOR ADMISSION NO. 41: Cherry Lane objects to this Request

on the ground that it requires the compilation or review of information otherwise within

Defendants’ possession, custody or control and more easily accessible to Defendants. Subject to

and without waiving the foregoing objections, Cherry Lane denies this Request, and states that a

copy of the Amended Complaint, listing video clips on the YouTube website that infringed

Cherry Lane’s works, was submitted to YouTube’s counsel on October 8, 2007, and that the

Amended Complaint, containing the same list of video clips, was filed with the Court on

November 7, 2007.
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AS TO OBJECTIONS:

Dated: January 8, 2009
New York, New York

Louis M. Solomon
William M. Hart
Hal S. Shaftel
Elizabeth Anne Figueira
PROSKAUER ROSE LLP
1585 Broadway
New York, NY 10036-8299
Phone: 212-969-3000
-and-
John C. Browne
Benjamin Galdston
BERNSTEIN LITOWITZ BERGER &
GROSSMANN LLP
1285 Avenue of the Americas
New York, NY 10019
Phone: 212-554-1400
Attorneys for Lead Plaintiffs, Named
Plaintiffs Murbo Music Publishing, Inc.,
Cherry Lane Music Publishing Company,
Inc., Robert Tur d/b/a Los Angeles News
Service, X-Ray Dog Music, Inc., Fédération
Française de Tennis, and for the Prospective
Class
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From: 
Sent: 
To: 
Subject: 

Attachments: 

Gregg Barron 
Thursday, February 01, 20075:29 PM 
James Williams; Philip Cialdella 
RE: License 15713 

You Tube Day-O.pdf 

Phil, here's the one sheet which tells most of the story. I've also pasted Erik's comments to Irving from his approval 
request below. James, we should have some provision in the license ensuring no parodies, lyric changes, derogatory 
use, etc. 

You Tube 
Day-O.pdf (16 KB) 

This is an internet only contest in which participants will record their own versions of the song and post 
the video to www.youtube.com. The winner of the contest receives a two week vacation in the Carribean. We would 
make every provision in the license ensuring that no parodies or lyric changes will be used, but the nature of YouTube 
prohibits this from being 100% accurate. This could turn out to be a good promotion for the song and I believe Malibu 
Rum is also in talks with a few different bands trying to get them to cover the song as an example. 
The contest will last two (2) months, but they want the videos to be uploaded for a year. 

Gregg Barron 
Director, Licensing 
Cherry Lane Music Publishing 
6 East 32nd Street, 11th floor 
New York, NY 10016 
P (212) 561-3045 
F (212) 447-6885 

gbarron@cherrylane.com 

From: James Williams 
Sent: Thursday, February 01, 2007 11 :22 AM 
To: Gregg Barron 
Subject: License 15713 

Gregg, 

You'll give the licensing details to Phil in regard to the Youtube License? It's already drafted and awaiting comments, if 
any prior to sending out. 

James Williams 
Contract Administrator 

Cherry Lane Music 
6 East 32nd Street 
11th Floor 
New York, NY 10016 

212-561-3519 
212-683-2040 fax 

Highly Confidential CHOOOl9803 
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http://www.cherrylane.com 

This message and its attachments have been sent by Cherry Lane Music Publishing Company, 
Inc.'s Business & Legal Affairs Department and may contain information that is 
confidential and protected by privilege from disclosure. Any use, dissemination, 
distribution, or reproduction of this message by unintended recipients is not authorized 
and may be unlawful. If you have received this message in error, please notify the sender 
and delete all copies of this transmission. Thank you. 

2 

Highly Confidential CH00019804 
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License# 15713 

Contact Name: Persis Singh 
Phone: 212229-2294 Fax: 212 229-2482 
Licensee: The Thomas Collective 
Address: 111 West 24th Street, Suite 6R 
New York, NY 10011 

License Request One Sheet 

Submission Date: 2/1/2007 

Song (If More Than One, See Attached): DAY-O (100% ofthe world) 
IRVING BURGlE, WILLIAM ATTAWAY 

Production: Malibu-Youtube Online Contest 

By: Erik Tomlin 

Detailed Usage: multiple visual/background vocal uses, no parody/altered lyrics or contentious uses 

Media: Multimedia /Internet / CDR: Streaming only at www.youtube.com 

Territory: Worldwide 

Term: One (1) year 

Commencement Date: 5/1/2007 

Total Fee: $5,000 Cherry Lane Share: $5,000 

Royalty: 

MFN: with master recording 

Exclusivity: No None 

Option Detail: No None 

Comments: 

Mail To Address: 

111 West 24th Street, Suite 6R, , , 
New York, NY 10011, NY, 10011 

Highly Confidential 

• To APB Board 

CHOOOl9805 



SJA-1548

License Request One Sheet 

Highly Confidential CHOOOl9806 
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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

THE FOOTBALL ASSOCIATION
PREMIER LEAGUE LIMITED, BOURNE
CO. (together with its affiliate MURBO
MUSIC PUBLISHING, INC.), CHERRY
LANE MUSIC PUBLISHING
COMPANY, INC., CAL IV
ENTERTAINMENT LLC, ROBERT TUR
d/b/a LOS ANGELES NEWS SERVICE,
NATIONAL MUSIC PUBLISHERS’
ASSOCIATION, THE RODGERS &
HAMMERSTEIN ORGANIZATION,
STAGE THREE MUSIC (US), INC.,
EDWARD B. MARKS MUSIC
COMPANY, FREDDY BIENSTOCK
MUSIC COMPANY d/b/a BIENSTOCK
PUBLISHING COMPANY, ALLEY
MUSIC CORPORATION, X-RAY DOG
MUSIC, INC., FÉDÉRATION
FRANÇAISE DE TENNIS, THE MUSIC
FORCE LLC, and SIN-DROME
RECORDS, LTD. on behalf of themselves
and all others similarly situated,

Plaintiffs,

v.

YOUTUBE, INC., YOUTUBE, LLC and
GOOGLE, INC.,

Defendants.

Civil Action No. 07-CV-3582 (LLS)

BOURNE CO.’S RESPONSES AND
OBJECTIONS TO DEFENDANTS’
FIRST SET OF REQUESTS FOR
ADMISSION TO BOURNE CO.

Pursuant to Rule 36(a) of the Federal Rules of Civil Procedure, Named Plaintiff Bourne

Company (“Bourne”) hereby responds and objects to the Requests for Admission (the

“Requests”) propounded by Defendants YouTube, Inc., YouTube LLC and Google, Inc.

(“YouTube” or “Defendants”).
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GENERAL OBJECTIONS

The following general objections and statements (“General Objections”) apply to each of

the particular Requests propounded by Defendants and are hereby incorporated within each

response set forth below. All of the responses set forth below are subject to and do not waive the

General Objections:

1. Bourne objects to the Requests on the ground that Bourne is still in the process of

gathering and analyzing information relevant to these Requests. Bourne has not completed its

review and analysis of all discovery obtained by the parties in this and the related Viacom action.

Additionally, defendants and non-parties have produced more than 1.5 million pages of

documents since October 13, 2009. Bourne has not yet examined each document produced by

defendants or otherwise in this action for the purpose of determining which individual

allegations of the Second Amended Class Action Complaint (“Complaint”) it might support, nor

has Bourne completed depositions that may more fully reveal facts and information relevant to

these Requests. As discovery is not yet closed, including deposition and expert discovery, and

the production of remaining data and/or documents, Plaintiff’s responses to these Requests is

preliminary and tentative subject to completion of discovery and following an adequate

opportunity to review and analyze all discovery in this action.

2. In responding to these Requests, Bourne does not concede the relevance,

materiality or admissibility of any of the admissions or responses sought herein. Bourne’s

responses are made subject to and without waiving any objections as to relevancy, materiality,

admissibility, vagueness, ambiguity, competency or privilege.

3. Bourne does not waive any of its rights to object on any ground to the use of its

responses herein.
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4. Bourne objects to the Requests to the extent that they set forth compound,

conjunctive or disjunctive statements.

5. Bourne objects to each request, instruction or definition to the extent that they

seek to impose obligations beyond those imposed or authorized by the Federal Rules of Civil

Procedure, the Civil Local Rules of the United States District Court for the Southern District of

New York (“Civil Local Rules”), or the applicable standing orders and orders of this Court.

6. Bourne objects to each request, instruction or definition to the extent that it would

require the disclosure of information that is outside the scope of information relevant to this case

or that is otherwise improper.

7. Bourne objects to each request, instruction or definition to the extent that it would

require the disclosure of information protected by the attorney-client privilege, the work product

doctrine, or any other applicable privilege or immunity.

8. Bourne objects to each request, instruction or definition to the extent that it would

require the disclosure of information generated or compiled by or at the direction of Bourne’s

counsel.

9. Bourne objects to each request, instruction or definition to the extent that it would

require the compilation or review of information otherwise within Defendants’ possession,

custody or control or more easily accessible to Defendants.

10. Bourne objects to each request, instruction or definition to the extent that they are

vague, ambiguous, overly broad or unduly burdensome.

11. Bourne objects to each request, instruction or definition to the extent that they

purport to require separate responses for each “Accused Clip” as compound and unduly

burdensome.
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12. Bourne objects to each request to the extent that they fail to specify an applicable

time period and are thereby vague, ambiguous and overbroad.

13. Bourne objects to each request as premature to the extent that it calls for expert

opinion

14. Bourne objects to each request to the extent that it calls for a legal conclusion.

15. Bourne objects to each request, instruction or definition to the extent that they

purport to require Bourne to respond to Defendants’ characterizations of legal contentions or call

for the application of law to fact to the extent such request seeks disclosure of privileged

information.

16. Bourne objects to the definitions of “Bourne”, “Bourne’s”, “you” and “your” as

overly broad and unduly burdensome, and further objects to the extent it seeks to impose

obligations broader than those specified by Federal Rules of Civil Procedure 26, and Civil Local

Rule 26.3(c)(5). Bourne further objects on the grounds that the definition includes an unknown

and unknowable number of “present and former agents, employees, representatives, accountants,

investigators, attorneys,” “person[s] acting or purporting to act on its behalf”, and “other

person[s] otherwise subject to its control, which controls it, or is under common control with

them.” Moreover, this definition includes “affiliates,” “divisions,” and “units” without any

explanation of those terms’ meaning. Bourne further objects to the extent these definitions call

for privileged information and to the extent they seek information outside of Plaintiffs’

possession, custody or control. In responding to the Interrogatories, Plaintiffs will construe the

terms “Bourne”, “Bourne’s”, “you” and “your” to mean Named Plaintiff Bourne.

17. Bourne objects to the definitions of “Work(s) In Suit” and “Accused Clip(s)” as

compound, vague and ambiguous. Bourne further objects to the extent these definitions call for
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privileged information. Bourne further objects to the definitions of “Work(s) In Suit” and

“Accused Clip(s)” to the extent such definitions attempt to limit the number or identity of

infringed works or instances of infringement for which Bourne seeks recovery. As set forth at

paragraph 74 of the Second Amended Complaint, the infringed works specified by Bourne in this

litigation are “representative of Protected Works that are and have been infringed by Defendants

and/or YouTube’s users.” Similarly, the infringements identified in Exhibit A to the Complaint

and within the Complaint are representative and not an exhaustive list of the ongoing and

massive infringement by Defendants. Bourne reserves all rights to identify additional

infringements and infringed works.

18. Bourne objects to the definition of “substantially DMCA-compliant takedown

notice” vague and ambiguous as it requires a qualitative judgment and lacks common or ready

definition.

19. Where Bourne indicates a lack of information or knowledge sufficient to admit or

deny a specific request, this lack of information or knowledge follows a reasonable inquiry by

Bourne, and the information known or readily obtainable by Bourne is insufficient to enable the

party to admit or deny.

20. Bourne reserves the right to supplement or amend these responses. These

responses should not be construed as, and do not constitute, a waiver of Bourne’s right to prove

additional facts at summary judgment or trial or any other rights.

21. These general objections are continuing and are incorporated by reference in

Bourne’s answers to each of the Requests set forth below. Any objection or lack of objection to

any portion of these Requests is not an admission. Bourne reserves the right to amend,

supplement, modify, or correct these responses and objections as appropriate.
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BOURNE’S RESPONSES AND OBJECTIONS TO SPECIFIC
REQUESTS FOR ADMISSION

REQUEST FOR ADMISSION NO. 1: Admit that at all relevant times YouTube was a
“service provider” as that term is used in 17 U.S.C. § 512(k)(1)(B).

RESPONSE TO REQUEST FOR ADMISSION NO. 1: Bourne objects to this Request on the

grounds that it is vague and ambiguous, including the term “at all relevant times.” Bourne

further objects to this Request to the extent it calls for a legal conclusion. Subject to and without

waiving the foregoing objections, Bourne admits that the YouTube website in part, provides or

operates facilities for, among other things, “online services or network access” as those terms are

used in 17 U.S.C. § 512(k)(1)(B), and otherwise denies this Request.

RESPONSE TO REQUEST FOR ADMISSION NO. 1:

REQUEST FOR ADMISSION NO. 2:Admit that at all relevant times, YouTube stored
material "at the direction of a user" as that phrase is used in 17 U.S.C. § 512(c)(1).

RESPONSE TO REQUEST FOR ADMISSION NO. 2: Bourne objects to this Request as

vague and overbroad, including with respect to the terms “at all relevant times” and “material,”

which are undefined terms. Bourne further objects to this Request to the extent it calls for a legal

conclusion. YouTube is a media entertainment enterprise that engages in an array of directly and

secondarily infringing activities that are neither storage nor at the direction of a user, such as,

without limitation, transforming, copying and distributing material without the direction of a

user. Subject to and without waiving the foregoing objections, Bourne denies this Request.

REQUEST FOR ADMISSION NO. 3: Admit that the material you allege to infringe
your copyrights in this case was stored on the youtube.com service "at the direction of a user" as
that phrase is used in 17 U.S.C. § 512(c)(1).
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RESPONSE TO REQUEST FOR ADMISSION NO. 3: Bourne objects to this Request for

Admission as vague and overbroad, including with respect to the term “material,” which is an

undefined term. Bourne further objects to this Request to the extent it calls for a legal

conclusion. Subject to and without waiving the foregoing objections, Bourne denies this

Request.

REQUEST FOR ADMISSION NO. 4: Admit that all of your copyright infringement
claims in this action allege infringement of copyrights “by reason of the storage at the direction
of a user” of material that resides on a system or network controlled or operated by or for
YouTube, as set forth in 17 U.S.C. § 512(c)(1).

RESPONSE TO REQUEST FOR ADMISSION NO. 4: Bourne objects to this Request for

Admission as vague and overbroad, including with respect to the term “material,” which is an

undefined term. Bourne further objects to this Request to the extent it calls for a legal

conclusion. Subject to and without waiving the foregoing objections, Bourne denies this

Request.

REQUEST FOR ADMISSION NO. 5: Admit that at all relevant times, YouTube had
“designated an agent to receive notifications of claimed infringement” as set forth in 17 U.S.C. §
512(c)(2).

RESPONSE TO REQUEST FOR ADMISSION NO. 5: Bourne objects to this Request on the

grounds that it is vague and ambiguous, including the term “at all relevant times.” Subject to and

without waiving the foregoing objections, Bourne denies this Request.

REQUEST FOR ADMISSION NO. 6: Admit that on every occasion that you sent
YouTube a DMCA takedown notice relating to an accused clip, YouTube responded
"expeditiously," as that phrase is used in 17 U.S.C. § 512(c)(1)(A)(iii), to remove or disable
access to the material claimed to be infringing.

RESPONSE TO REQUEST FOR ADMISSION NO. 6: Bourne objects to this Request on the

grounds that it is vague and ambiguous, including the term “material”. Bourne further objects to
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this Request to the extent it calls for a legal conclusion. Subject to and without waiving the

foregoing objections, Bourne denies this Request.

REQUEST FOR ADMISSION NO. 7: Admit that on every occasion that you sent
YouTube a DMCA takedown notice relating to an accused clip, YouTube responded within
seventy-two business hours to remove or disable access to the material claimed to be infringing.

RESPONSE TO REQUEST FOR ADMISSION NO. 7: Bourne objects to this Request on the

grounds that it is vague and ambiguous, including the term “material”. Subject to and without

waiving the foregoing objections, Bourne denies this Request.

REQUEST FOR ADMISSION NO. 8: Admit that for all of the accused clips, prior to
receiving a DMCA takedown notice from you identifying those specific clips, YouTube did not
have "actual knowledge" that the material was infringing, as described in 17 U.S.C. §
512(c)(1)(A)(i).

RESPONSE TO REQUEST FOR ADMISSION NO. 8: Bourne Lane objects to this Request

to the extent it calls for a legal conclusion. Subject to and without waiving the foregoing

objections, Bourne denies this Request.

REQUEST FOR ADMISSION NO. 9: Admit that on no occasion did YouTube fail to
expeditiously remove or disable access to an accused clip to the extent YouTube became aware
of facts or circumstances from which infringing activity was apparent, as described in 17 U.S.C.
§ 5l2(c)(1)(A)(ii).

RESPONSE TO REQUEST FOR ADMISSION NO. 9: Bourne objects to this Request as

compound. Bourne further objects to this Request to the extent it calls for a legal conclusion.

Subject to and without waiving the foregoing objections, Bourne denies this Request.

REQUEST FOR ADMISSION NO. 10: Admit that YouTube lacked the right and
ability to control the infringing activity alleged by you in this case, as described in 17 U.S.C. §
512(c)(1)(B).
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RESPONSE TO REQUEST FOR ADMISSION NO. 10: Bourne objects to this Request to

the extent it calls for a legal conclusion. Subject to and without waiving the foregoing

objections, Bourne denies this Request.

REQUEST FOR ADMISSION NO. 11: Admit that YouTube did not receive a
financial benefit directly attributable to the infringing activity alleged by you in this case, as
described in 17 U.S.C. § 512(c)(1)(B).

RESPONSE TO REQUEST FOR ADMISSION NO. 11: Bourne objects to this Request to

the extent it calls for a legal conclusion. Subject to and without waiving the foregoing

objections, Bourne denies this Request.

REQUEST FOR ADMISSION NO. 12: Admit that at all relevant times, access to and
use of the youtube.com service was provided to users by YouTube free and without charge.

RESPONSE TO REQUEST FOR ADMISSION NO. 12: Bourne objects to the request as

compound. Bourne further objects to the terms “at all relevant times”, “access” and “use” as

vague and ambiguous. For example, “use” of and “access” to the youtube.com website includes

various activities, such as advertising. Subject to and without waiving the foregoing objections,

Bourne denies that “use” of the youtube.com website was provided free and without charge.

REQUEST FOR ADMISSION NO. 13: Admit that at all relevant times YouTube had
adopted and reasonably implemented, and informed its subscribers and account holders of, a
policy that provides for the termination in appropriate circumstances of subscribers and account
holders of YouTube who were repeat infringers, as described in 17 U.S.C. § 512(i)(1)(A).

RESPONSE TO REQUEST FOR ADMISSION NO. 13: Bourne objects to this Request as

vague and ambiguous, including the terms “at all relevant times”, “reasonably implemented” and

“appropriate circumstances”. Bourne further objects to this Request to the extent it calls for a

legal conclusion. Subject to and without waiving the foregoing objections, Bourne denies this

Request.

SJA-1558



CONFIDENTIAL

10

REQUEST FOR ADMISSION NO. 14: Admit that at no time relevant to this lawsuit
have there been any “standard technical measures” in existence as that term is defined in 17
U.S.C. §§ 512(i)(1)(B) and 512(i)(2).

RESPONSE TO REQUEST FOR ADMISSION NO. 14: Bourne objects to this Request as

vague and ambiguous, including the term “in existence”. Bourne further objects to this Request

to the extent it calls for a legal conclusion. Bourne further objects to this Request on the ground

that the requested matter is outside the scope of information relevant to this case. Subject to and

without waiving the foregoing objections, Bourne denies Request.

REQUEST FOR ADMISSION NO. 15: Admit that you do not claim in this case that
YouTube failed to comply with 17 U.S.C. §§ 512(i)(1)(B) (i.e., YouTube accommodates and not
interfere with "standard technical measures" to the extent any exist).

RESPONSE TO REQUEST FOR ADMISSION NO. 15: Bourne objects to this Request to

the extent it calls for a legal conclusion. Subject to and without waiving the foregoing

objections, Bourne denies Request.

REQUEST FOR ADMISSION NO. 16: Admit that you have issued licenses that grant
the licensee the right to exhibit and distribute the work on websites, including YouTube.com.

RESPONSE TO REQUEST FOR ADMISSION NO. 16: Bourne objects to this Request on

the grounds that it is vague and ambiguous, including the terms “exhibit”, “distribute”, “the

work” and “on websites”. Bourne further objects to this Request on the ground that the

requested matter is outside the scope of information relevant to this case. Bourne further objects

on the ground that any rights extended to a licensee of Bourne content do not extend to parties

such as unauthorized uploaders of content or YouTube, neither of whom derive any rights under

such license. Subject to and without waiving the foregoing objections, Bourne denies that

language granting rights in a license can be read in isolation, and states that it must be read in

light of other terms and restrictions in that license. Bourne admits that it has granted a limited
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number of licenses that grant certain rights, subject to various limitations, including without

limitation, limitations on duration, territory, and use of musical compositions only in connection

with particular video footage and in some cases, limitations to particular websites; among such

licenses, there are an even smaller number that have granted licensees the right to use certain

musical compositions on YouTube in combination with certain specified footage and in

exchange for the payment of a license fee, subject to such additional restrictions, such as

duration, territory and other restrictions of the type described above.

REQUEST FOR ADMISSION NO. 17: Admit that you have issued licenses for works
in suit that grant the licensee the right to exhibit and distribute the work on websites, including
YouTube.com.

RESPONSE TO REQUEST FOR ADMISSION NO. 17: Bourne objects to this Request on

the grounds that it is vague and ambiguous, including the terms “exhibit”, “distribute”, “the

work” and “on websites”. Bourne further objects to this Request on the ground that the

requested matter is outside the scope of information relevant to this case. Bourne further objects

on the ground that any rights extended to a licensee of Bourne content do not extend to parties

such as unauthorized uploaders of content or YouTube, neither of whom derive any rights under

such license. Subject to and without waiving the foregoing objections, Bourne denies that

language granting rights in a license can be read in isolation, and states that it must be read in

light of other terms and restrictions in that license. Bourne admits that it has granted a limited

number of licenses that grant certain rights, subject to various limitations, including without

limitation, limitations on duration, territory, and use of musical compositions only in connection

with particular video footage and in some cases, limitations to particular websites; among such

licenses, there are an even smaller number that have granted licensees the right to use certain

musical compositions on YouTube in combination with certain specified footage and in
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exchange for the payment of a license fee, subject to such additional restrictions, such as

duration, territory and other restrictions of the type described above. Bourne admits that there

are fewer than twenty licenses that have granted the licensee the right to exploit a work-in-suit in

certain specific and identifiable contexts on certain specified websites, including youtube.com

subject to the various restrictions identified above. See also Bourne’s responses to RFAs 21-27.

REQUEST FOR ADMISSION NO. 18: Admit that you have issued licenses after May
4, 2007 that grant the licensee the right to exhibit and distribute the work on websites, including
YouTube.com.

RESPONSE TO REQUEST FOR ADMISSION NO. 18: Bourne objects to this Request on

the grounds that it is vague and ambiguous, including the terms “exhibit”, “distribute”, “the

work” and “on websites”. Bourne further objects to this Request on the ground that the

requested matter is outside the scope of information relevant to this case. .Bourne further objects

on the ground that any rights extended to a licensee of Bourne content do not extend to parties

such as unauthorized uploaders of content or YouTube, neither of whom derive any rights under

such license. Subject to and without waiving the foregoing objections, Bourne denies that

language granting rights in a license can be read in isolation, and states that it must be read in

light of other terms and restrictions in that license. Bourne admits that it has granted a limited

number of licenses that grant certain rights, subject to various limitations, including without

limitation, limitations on duration, territory, and use of musical compositions only in connection

with particular video footage and in some cases, limitations to particular websites; among such

licenses, there are an even smaller number that have granted licensees the right to use certain

musical compositions on YouTube in combination with certain specified footage and in

exchange for the payment of a license fee, subject to such additional restrictions, such as

duration, territory and other restrictions of the type described above. Bourne admits that there
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are fewer than ten licenses that have granted the licensee the right to exploit a work-in-suit in

certain specific and identifiable contexts on certain specified websites, including youtube.com

subject to the various restrictions identified above. See also Bourne’s responses to RFAs 21-27.

REQUEST FOR ADMISSION NO. 19: Admit that you have issued licenses for works
in suit after May 4, 2007 that grant the licensee the right to exhibit and distribute the work on
websites, including YouTube.com.

RESPONSE TO REQUEST FOR ADMISSION NO. 19: Bourne objects to this Request on

the grounds that it is vague and ambiguous, including the terms “exhibit”, “distribute”, “the

work” and “on websites”. Bourne further objects to this Request on the ground that the

requested matter is outside the scope of information relevant to this case. Bourne further objects

on the ground that any rights extended to a licensee of Bourne content do not extend to parties

such as unauthorized uploaders of content or YouTube, neither of whom derive any rights under

such license. Subject to and without waiving the foregoing objections, Bourne denies language

granting rights in a license can be in isolation, and states that it must be read in light of other

terms and restrictions in that license. Bourne admits that it has granted a limited number of

licenses that grant certain rights, subject to various limitations, including without limitation,

limitations on duration, territory, and use of musical compositions only in connection with

particular video footage and in some cases, limitations to particular websites; among such

licenses, there are an even smaller number that have granted licensees the right to use certain

musical compositions on YouTube in combination with certain specified footage and in

exchange for the payment of a license fee, subject to such additional restrictions, such as

duration, territory and other restrictions of the type described above. Bourne admits that there

are fewer than ten licenses that have granted the licensee the right to exploit a work-in-suit in
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certain specific and identifiable contexts on certain specified websites, including youtube.com

subject to the various restrictions identified above. See also Bourne’s responses to RFAs 21-27.

REQUEST FOR ADMISSION NO. 20: Admit that on no occasion did you inform
YouTube of the presence of any authorized videos on the YouTube.com site.

RESPONSE TO REQUEST FOR ADMISSION NO. 20: Bourne objects to this Request on

the ground that it is vague and ambiguous, including the terms “inform” and “any authorized

videos.” Bourne further objects to this Request on the ground that the requested matter is outside

the scope of information relevant to this case. Subject to and without waiving the foregoing

objections, Bourne denies this Request to the extent it implies that Bourne has an obligation to

inform YouTube of the presence of “any authorized videos” on the YouTube website and further

denies this Request to the extent it implies that YouTube is not on actual or constructive notice

whether it is authorized to show the videos displayed on its own website, and further denies this

Request to the extent it implies that YouTube does not have access to information furnished by

Cherry Lane that would allow YouTube to determine if the presence of videos containing Cherry

Lane content are authorized. As a business practice, it is ordinarily incumbent upon the party

exploiting content, i.e. YouTube, to seek and obtain appropriate license as well as information

concerning the owner and/or administrator of which it is exploiting. Such information is readily

and publicly available including through public databases identifying Bourne as the

administrator of and/or owner of the works in suit and other Bourne content.

REQUEST FOR ADMISSION NO. 21: Admit that the license agreement produced at
BC00019096-98 grants the licensee the right to exhibit and distribute the work on websites,
including YouTube.com.

RESPONSE TO REQUEST FOR ADMISSION NO. 21: Bourne objects to this Request on

the grounds that it is vague and ambiguous, including the terms “exhibit”, “distribute”, “the
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work” and “on websites”. Bourne further objects to this Request on the grounds that it seeks

information that is not relevant because there is no evidence that Defendants or the uploader of

any Bourne further objects on the ground that any rights extended to a licensee of Bourne content

do not extend to parties such as unauthorized uploaders of content or YouTube, neither of whom

derive any rights under such license. Subject to and without waiving the foregoing objections,

Bourne denies that language granting rights to exploit in “any and all forms of media now known

of hereafter devised” standing alone authorize Defendants or a licensee to exploit Bourne content

on websites generally or on YouTube.com. The above-referenced license grants certain express

rights to the licensee to exploit Bourne content, but any “internet exhibition must be in a non-

interactive, linear progression and the Works must be exhibited substantially in its entirety,”

which excludes websites such as youtube.com. Other express provisions further limit the

duration of use and limit such usage to an in-context use permitted only after payment of the fee

by the licensee.

REQUEST FOR ADMISSION NO. 22: Admit that the license agreement produced at
BC00009821-29 grants the licensee the right to exhibit and distribute the work on websites,
including YouTube.com.

RESPONSE TO REQUEST FOR ADMISSION NO. 22: Bourne objects to this Request on

the grounds that it is vague and ambiguous, including the terms “exhibit”, “distribute”, “the

work” and “on websites”. Bourne further objects to this Request on the grounds that it seeks

information that is not relevant because there is no evidence that Defendants or the uploader of

any Bourne further objects on the ground that any rights extended to a licensee of Bourne content

do not extend to parties such as unauthorized uploaders of content or YouTube, neither of whom

derive any rights under such license. Subject to and without waiving the foregoing objections,

Bourne denies that language granting rights to exploit in “any and all forms of media now known
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of hereafter devised” standing alone authorize Defendants or a licensee to exploit Bourne content

on websites generally or on YouTube.com. The above-referenced license grants certain express

rights to the licensee to exploit Bourne content, but any “use of the Composition in the exhibition

and/or broadcast of the Motion Picture in any media granted herein is limited to non-interactive,

linear progression and the Motion Picture being exhibited in its entirety,” which excludes

websites such as youtube.com. Other express provisions further limit the duration of use and

limit such usage to an in-context use permitted only after payment of the fee by the licensee.

REQUEST FOR ADMISSION NO. 23: Admit that the license agreement produced at
BC00009400-402 grants the licensee the right to exhibit and distribute the work on websites,
including YouTube.com.

RESPONSE TO REQUEST FOR ADMISSION NO. 23: Bourne objects to this Request on

the grounds that it is vague and ambiguous, including the terms “exhibit”, “distribute”, “the

work” and “on websites”. Bourne further objects to this Request on the grounds that it seeks

information that is not relevant because there is no evidence that Defendants or the uploader of

any Bourne further objects on the ground that any rights extended to a licensee of Bourne content

do not extend to parties such as unauthorized uploaders of content or YouTube, neither of whom

derive any rights under such license. Subject to and without waiving the foregoing objections,

Bourne denies that language granting rights to exploit in “any and all forms of media now known

of hereafter devised” standing alone authorize Defendants or a licensee to exploit Bourne content

on websites generally or on YouTube.com. Bourne states that the above-referenced license

grants certain express rights to the licensee to exploit Bourne content, subject to a number of

express limitations including provisions that limit the duration of use and limit such usage to an

in-context use permitted only after payment of the fee by the licensee.
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REQUEST FOR ADMISSION NO. 24: Admit that the license agreement produced at
BC00007341-7345 grants the licensee the right to exhibit and distribute the work on websites,
including YouTube.com.

RESPONSE TO REQUEST FOR ADMISSION NO. 24: Bourne objects to this Request on

the grounds that it is vague and ambiguous, including the terms “exhibit”, “distribute”, “the

work” and “on websites”. Bourne further objects to this Request on the grounds that it seeks

information that is not relevant because there is no evidence that Defendants or the uploader of

any Bourne further objects on the ground that any rights extended to a licensee of Bourne content

do not extend to parties such as unauthorized uploaders of content or YouTube, neither of whom

derive any rights under such license. Subject to and without waiving the foregoing objections,

Bourne denies that language granting rights to exploit in “any and all forms of media now known

of hereafter devised” standing alone authorize Defendants or a licensee to exploit Bourne content

on websites generally or on YouTube.com. Bourne states that the above-referenced license

grants certain express rights to the licensee to exploit Bourne content, subject to a number of

express limitations including provisions that limit the duration of use and limit such usage to an

in-context use permitted only after payment of the fee by the licensee.

REQUEST FOR ADMISSION NO. 25: Admit that the license agreement referenced in
the document produced at BC00004968-4970 grants the licensee the right to exhibit and
distribute the work on websites, includingYouTube.com.

RESPONSE TO REQUEST FOR ADMISSION NO. 25: Bourne objects to this Request on

the grounds that it is vague and ambiguous, including the terms “exhibit”, “distribute”, “the

work” and “on websites”. Bourne further objects to this Request on the grounds that it seeks

information that is not relevant because there is no evidence that Defendants or the uploader of

any Bourne further objects on the ground that any rights extended to a licensee of Bourne content

do not extend to parties such as unauthorized uploaders of content or YouTube, neither of whom
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derive any rights under such license. Subject to and without waiving the foregoing objections,

Bourne denies that language granting rights to exploit in “any and all forms of media now known

of hereafter devised” standing alone authorize Defendants or a licensee to exploit Bourne content

on websites generally or on YouTube.com. Bourne states that the above-referenced license

grants certain express rights to the licensee to exploit Bourne content, subject to a number of

express limitations including provisions that limit the duration of use and limit such usage to an

in-context use permitted only after payment of the fee by the licensee.

REQUEST FOR ADMISSION NO. 26: Admit that the license agreement referenced in
the document produced at BC00002245-2246 grants the licensee the right to exhibit and
distribute the work on websites, including YouTube.com.

RESPONSE TO REQUEST FOR ADMISSION NO. 26: Bourne objects to this Request on

the grounds that it is vague and ambiguous, including the terms “exhibit”, “distribute”, “the

work” and “on websites”. Bourne further objects to this Request on the grounds that it seeks

information that is not relevant because there is no evidence that Defendants or the uploader of

any Bourne further objects on the ground that any rights extended to a licensee of Bourne content

do not extend to parties such as unauthorized uploaders of content or YouTube, neither of whom

derive any rights under such license. Subject to and without waiving the foregoing objections,

Bourne denies that language granting rights to exploit in “any and all forms of media now known

of hereafter devised” standing alone authorize Defendants or a licensee to exploit Bourne content

on websites generally or on YouTube.com. The above-referenced license grants certain express

rights to the licensee to exploit Bourne content, but “provided that the Trailer is shown in its

entirety… in a non-interactive, linear progression only,” which excludes websites such as

youtube.com. See BC00002250-BC00002254. Other express provisions further limit the
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duration of use and limit such usage to an in-context use permitted only after payment of the fee

by the licensee.

REQUEST FOR ADMISSION NO. 27: Admit that the license agreement referenced in
the document produced at BC00019096-19098 grants the licensee the right to exhibit and
distribute the work on websites, including YouTube.com.

RESPONSE TO REQUEST FOR ADMISSION NO. 27: Bourne objects to this Request on

the grounds that it is vague and ambiguous, including the terms “exhibit”, “distribute”, “the

work” and “on websites”. Bourne further objects to this Request on the grounds that it seeks

information that is not relevant because there is no evidence that Defendants or the uploader of

any Bourne further objects on the ground that any rights extended to a licensee of Bourne content

do not extend to parties such as unauthorized uploaders of content or YouTube, neither of whom

derive any rights under such license. Subject to and without waiving the foregoing objections,

Bourne denies that language granting rights to exploit in “any and all forms of media now known

of hereafter devised” standing alone authorize Defendants or a licensee to exploit Bourne content

on websites generally or on YouTube.com. The above-referenced license grants certain express

rights to the licensee to exploit Bourne content, but any “internet exhibition must be in a non-

interactive, linear progression and the Works must be exhibited substantially in its entirety,”

which excludes websites such as youtube.com. Other express provisions further limit the

duration of use and limit such usage to an in-context use permitted only after payment of the fee

by the licensee.

REQUEST FOR ADMISSION NO. 28: Admit that on no occasion did you inform
YouTube of the existence of the license agreements set forth in Requests 21-27.

RESPONSE TO REQUEST FOR ADMISSION NO. 28: Bourne objects to this Request on

the ground that the requested matter is outside the scope of information relevant to this case.
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Subject to and without waiving the foregoing objections, Bourne denies this Request to the

extent it implies that Bourne has any obligation to inform YouTube of the existence of these

license agreement. As a business practice, it is ordinarily incumbent upon the party exploiting

content, i.e. YouTube, to seek and obtain the appropriate license as well as information

concerning the owner and/or administrator of which it is exploiting. Such information is readily

and publicly available including through public databases identifying Bourne as the

administrator of and/or owner of the works in suit and other Bourne content. Bourne further

denies this Request for the reasons set forth in Requests nos. 21-27.

REQUEST FOR ADMISSION NO. 29: Admit that the presence on the youtube.com
website of videos embodying the works in suit can have the effect of increasing consumer
demand for those works.

RESPONSE TO REQUEST FOR ADMISSION NO. 29: Bourne objects to this Request on

the grounds that it is vague and ambiguous, including the phrases “can have the effect” and

“consumer demand.” Bourne further objects to this Request on the ground that the requested

matter is outside the scope of information relevant to this case. Bourne further objects to this

request on the ground that it seeks Bourne’s opinion regarding an incomplete hypothetical

question, not the admission or denial of a fact. Subject to and without waiving the foregoing

objections, Bourne denies that the presence of videos on Youtube.com has the effect of

increasing consumer demand, including, without limitation, when the works are being made

available for free on youtube.com and are a substitution of the products sold or licensed by

Bourne to third parties for a fee and/or otherwise damage Bourne’s business.

REQUEST FOR ADMISSION NO. 30: Individually for each accused clip, admit that
you did not send a DMCA takedown notice to YouTube within one week of becoming aware of
that clip's presence on YouTube.
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RESPONSE TO REQUEST FOR ADMISSION NO. 30: Bourne objects to this Request on

the grounds that it is vague and ambiguous, including the term “becoming aware.” Bourne

further objects to this Request on the ground that it calls for the disclosure of information

protected by the attorney-client privilege and/or the work-product doctrine. Bourne further

objects to this Request on the ground that the requested matter is outside the scope of

information relevant to this case. Bourne further objects to this request on the ground that it

misconstrues the parties’ respective obligations under applicable law. Subject to and without

waiving the foregoing objections, Bourne denies this Request to the extent that many DMCA

takedowns were issued within one week of Bourne discovering the infringing content. Bourne

states that, because of the huge volume of infringements of its works on the YouTube website, it

notified YouTube in a manner compliant with the DMCA as expeditiously as possible after

determining that each YouTube video that it claims as infringing in the Complaints in this action

infringed its content.

REQUEST FOR ADMISSION NO. 31: Individually for each accused clip, admit that
you did not send a DMCA takedown notice to YouTube within one month of becoming aware of
that clip's presence on YouTube.

RESPONSE TO REQUEST FOR ADMISSION NO. 31: Bourne objects to this Request on

the grounds that it is vague and ambiguous, including the term “becoming aware.” Bourne

further objects to this Request on the ground that it calls for the disclosure of information

protected by the attorney-client privilege and/or the work-product doctrine. Bourne further

objects to this Request on the ground that the requested matter is outside the scope of

information relevant to this case. Bourne further objects to this request on the ground that it

misconstrues the parties’ respective obligations under applicable law. Subject to and without

waiving the foregoing objections, Bourne denies this Request to the extent that many DMCA
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takedowns were issued within one month of Bourne discovering the infringing content. Bourne

states that, because of the huge volume of infringements of its works on the YouTube website, it

notified YouTube in a manner compliant with the DMCA as expeditiously as possible after

determining that each YouTube video that it claims as infringing in the Complaints in this action

infringed its content.

REQUEST FOR ADMISSION NO. 32: Individually for each accused clip, admit that
you did not send a DMCA takedown notice to YouTube within two months of becoming aware
of that clip's presence on YouTube.

RESPONSE TO REQUEST FOR ADMISSION NO. 32: Bourne objects to this Request on

the grounds that it is vague and ambiguous, including the term “becoming aware.” Bourne

further objects to this Request on the ground that it calls for the disclosure of information

protected by the attorney-client privilege and/or the work-product doctrine. Bourne further

objects to this Request on the ground that the requested matter is outside the scope of

information relevant to this case. Bourne further objects to this request on the ground that it

misconstrues the parties’ respective obligations under applicable law. Subject to and without

waiving the foregoing objections, Bourne denies this Request to the extent that many DMCA

takedowns were issued within two months of Bourne discovering the infringing content.

Bourne states that, because of the huge volume of infringements of its works on the YouTube

website, it notified YouTube in a manner compliant with the DMCA as expeditiously as possible

after determining that each YouTube video that it claims as infringing in the Complaints in this

action infringed its content.

REQUEST FOR ADMISSION NO. 33: Individually for each accused clip, admit that
you did not consult with your sub-publishers to ensure that the clip was not authorized to appear
on the YouTube.com site.
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RESPONSE TO REQUEST FOR ADMISSION NO. 33: Bourne objects to this request on

the grounds that it is vague and ambiguous, including the terms “consult” and “ensure”. Bourne

further objects to this Request on the ground that the requested matter is outside the scope of

information relevant to this case. Bourne further objects to this Request on the ground that it

calls for the disclosure of information protected by the attorney-client privilege and/or the work-

product doctrine. Subject to and without waiving the foregoing objections, Bourne denies this

Request to the extent it implies that Bourne is obligated to consult with its sub-publishers to

ensure that each accused clip was unauthorized to appear on the YouTube website, and admits

that in certain cases it did not contact its subpublisher prior to requesting that YouTube take

down an infringing clip, because in those cases Bourne’s sub-publishers either do not have

authority under the express terms of the agreements between them and Bourne to post content to

youtube.com or to authorize third parties to posts clips containing Bourne content on

youtube.com, a website that is available worldwide, or the sub-publisher is required to seek

permission from Bourne before issuing a license to grant the right to exploit Bourne content on

the internet.

REQUEST FOR ADMISSION NO. 34: Individually for each accused clip, admit that
you did not consult with the writer of the work in suit to ensure that the clip was not authorized
to appear on the YouTube.com site.

RESPONSE TO REQUEST FOR ADMISSION NO. 34: Bourne objects to this request on the

grounds that it is vague and ambiguous, including the terms “consult”, “ensure” and “co-owner”.

Bourne further objects to this Request on the grounds that it seeks information that is neither

relevant to any claim or defense of any party nor reasonably calculated to lead to the discovery

of admissible evidence. Bourne further objects to this Request on the ground that it calls for the

disclosure of information protected by the attorney-client privilege and/or the work-product
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doctrine. Subject to and without waiving the foregoing objections, Bourne states that there are

no are co-owners for the works in suit and that Bourne controls the administrative rights for each

of the works in suit.

REQUEST FOR ADMISSION NO. 35: Individually for each accused clip, admit that
you did not consult with any of your licensees to ensure that the clip was not authorized to
appear on the YouTube.com site.

RESPONSE TO REQUEST FOR ADMISSION NO. 35: Bourne objects to this Request on

the grounds that it is vague and ambiguous, including the word “consult” and “ensure”. Bourne

further objects to this Request on the ground that the requested matter is outside the scope of

information relevant to this case. .Subject to and without waiving the foregoing objections,

Bourne denies that, with respect to each accused clip, any of the infringing clips involved

licensed materials within the scope of the license.

REQUEST FOR ADMISSION NO. 36: Admit that you have not used YouTube’s
Content Verification Program.

RESPONSE TO REQUEST FOR ADMISSION NO. 36: Bourne objects on the grounds that

it is vague and ambiguous and that YouTube has used several euphemisms to refer a number of

“tools” that it offers to content owners. Bourne further objects to this Request on the ground

that it calls for the disclosure of information protected by the attorney-client privilege and/or the

work-product doctrine. Bourne further objects to this Request on the ground that the requested

matter is outside the scope of information relevant to this case. To the extent that the Content

Verification Program “tool” is an electronic substitute for a DMCA takedown notice, Bourne

admits that it has not used this “tool”, and otherwise denies the Request.

REQUEST FOR ADMISSION NO. 37: Admit that you have not used YouTube’s
Content ID tool.
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RESPONSE TO REQUEST FOR ADMISSION NO. 37: Bourne objects on the grounds that

that it is vague and ambiguous and YouTube has used several euphemisms to refer a number of

“tools” that it offers to content owners. Bourne further objects to this Request on the ground that

it calls for the disclosure of information protected by the attorney-client privilege and/or the

work-product doctrine. Bourne further objects to this Request on the ground that the requested

matter is outside the scope of information relevant to this case. To the extent that Content ID is a

tool that refers to digital fingerprinting technology, Bourne states that Defendants have not made

their digital fingerprinting technology readily available to Plaintiffs on reasonable terms.

REQUEST FOR ADMISSION NO. 38: Admit that on no occasion prior to May 4,
2007 did you inform YouTube of the presence and location of any video on the YouTube.com
site that allegedly infringed your copyrights.

RESPONSE TO REQUEST FOR ADMISSION NO. 38: Bourne objects to this Request on

the grounds that it is vague and ambiguous, including the word “consult” and “ensure”. Bourne

further objects to this Request on the ground that the requested matter is outside the scope of

information relevant to this case. .Subject to and without waiving the foregoing objection,

Bourne admits that, with respect to each accused clip, it is not obligated to consult with its

licensees prior to taking action against Defendants for infringements of its works on the

YouTube website, and therefore had no reason to consult with them.

REQUEST FOR ADMISSION NO. 39: Admit that on no occasion prior to May 4,
2007 did you inform YouTube of the presence of any accused clip on the YouTube.com site.

RESPONSE TO REQUEST FOR ADMISSION NO. 39: Bourne objects to this Request on

the ground that it seeks information equally available to Defendants. Bourne objects to this

Request on the ground that it misconstrues the parties’ obligations under applicable law. Subject

to and without waiving the foregoing objections, Bourne denies the Request to the extent that it
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was unnecessary to alert YouTube to the presence of copyrighted musical compositions for

which YouTube had obtained no license from Bourne. Bourne further states that, because of the

huge volume of infringements of its works on the YouTube website, it notified YouTube in a

manner compliant with the DMCA as expeditiously as possible after determining that each

YouTube video that it claims as infringing in this action infringed its content.

REQUEST FOR ADMISSION NO. 40: Admit that you retracted DMCA takedown
notices sent to YouTube for one or more of your works.

RESPONSE TO REQUEST FOR ADMISSION NO. 40: Subject to and without waiving the

foregoing objections, Bourne denies this Request.

Dated: January 8, 2009
New York, New York

Louis M. Solomon
William M. Hart
Hal S. Shaftel
Elizabeth Anne Figueira
PROSKAUER ROSE LLP
1585 Broadway
New York, NY 10036-8299
Phone: 212-969-3000
-and-
John C. Browne
Benjamin Galdston
BERNSTEIN LITOWITZ BERGER &
GROSSMANN LLP
1285 Avenue of the Americas
New York, NY 10019
Phone: 212-554-1400
Attorneys for Lead Plaintiffs, Named
Plaintiffs Murbo Music Publishing, Inc.,
Cherry Lane Music Publishing Company,
Inc., Robert Tur d/b/a Los Angeles News
Service, X-Ray Dog Music, Inc., Fédération
Française de Tennis, and for the Prospective
Class
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

THE FOOTBALL ASSOCIATION PREMIER 
LEAGUE LIMITED, BOURNE CO. (together 
with its affiliate MURBO MUSIC 
PUBLISHING, INC.), CHERRY LANE 
MUSIC PUBLISHING COMPANY, INC., 
CAL IV ENTERTAINMENT LLC, ROBERT 
TIJR d/b/a LOS ANGELES NEWS SERVICE, 
NATIONAL MUSIC PUBLISHERS' 
ASSOCIATION, THE RODGERS & 
HAMMERSTEIN ORGANIZATION, STAGE 
THREE MUSIC (US), INC., EDWARD B. 
MARKS MUSIC COMPANY, FREDDY 
BIENSTOCK MUSIC COMPANY d/b/a 
BIENSTOCK PUBLISHING COMPANY, 
ALLEY MUSIC CORPORATION, X-RAY 
DOG MUSIC, INC., FEDERATION 
FRAN!;AISE DE TENNIS, THE MUSIC 
FORCE LLC, and SIN-DROME RECORDS, 
LTD. on behalf of themselves and all others 
similarly situated, 

Plaintiff, 

v. 

YOUTIJBE, INC., YOUTUBE, LLC and 
GOOGLE, INC., 

Defendants. 

Case No. 07 Civ. 3582 (LLS) 

EDWARD B. MARKS' RESPONSES AND 
OBJECTIONS TO DEFENDANTS' FIRST 
SET OF REQUESTS FOR ADMISSION TO 
EDWARD B. MARKS MUSIC COMPANY 

Pursuant to Rule 36(a) of the Federal Rules of Civil Procedure, Named Plaintiff 

Edward B. Marks Music Company ("Marks'') hereby responds and objects to the Requests for 

Admission (the "Requests") propounded by Defendants YouTube, Inc., YouTube LLC and 

Google, Inc. ("YouTube" or "Defendants"). 
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GENERAL OBJECTIONS 

The following general objections and statements ("General Objections") apply to each of 

the particular Requests propounded by Defendants and are hereby incorporated within each 

response set forth below. All of the responses set forth below are subject to and do not waive the 

General Objections: 

1. Marks objects to the Requests on the ground that Marks is still in the process of 

gathering and analyzing information relevant to these Requests. Marks has not completed its 

review and analysis of all discovery obtained by the parties in this and the related Viacom action. 

Additionally, defendants and non-parties have produced more than 1.5 million pages of 

documents since October 13,2009. Marks has not yet examined each document produced by 

defendants or otherwise in this action for the purpose of determining which individual 

allegations of the Second Amended Class Action Complaint ("Complaint") it might support, nor 

has Marks completed depositions that may more fully reveal facts and information relevant to 

these Requests. As discovery is not yet closed, including deposition and expert discovery, and 

the production of remaining data and/or documents, Marks' responses to these Requests are 

preliminary and tentative subject to completion of discovery and following an adequate 

opportunity to review and analyze all discovery in this action. 

2. In responding to these Requests, Marks does not concede the relevance, 

materiality or admissibility of any of the admissions or responses sought herein. Marks' 

responses are made subject to and without waiving any objections as to relevancy, materiality, 

admissibility, vagueness, ambiguity, competency or privilege. 

3. Marks does not waive any ofits rights to object on any ground to the use of its 

responses herein. 
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4. Marks objects to the Requests to the extent that they set forth compound, 

ctive 0 ctive s ts. 

5. Marks objects to each request, instruction or definition to the extent that they seek 

t' ose obI' s beyond th lffipOS thorize e Feder s ofCiv' 

ure, th Local R the Un tes Dis urt for them D of 

New York ("Civil Local Rules"), or the applicable standing orders and orders of this Court. 

6. object h reque truction nition to tent tha uld 

require the disclosure of information that is outside the scope of information relevant to this case 

is othe . mprope 

7. s object hreque truction nition t tenttha uld 

require the disclosure of information protected by the attorney-client privilege, the work product 

ne, or an r applic 'vilege unity. 

8. Marks objects to each request, instruction or definition to the extent that it would 

. e the di e ofinf n gener compil r at the' 'on ofM 

el. 

9. Marks objects to each request, instruction or definition to the extent that it would 

e the co on or re f inform otherwi . Defe posses 

custody or control or more easily accessible to Defendants. 

10. 

, ambig 

s object 

verly b 

hrequ 

unduly 

truction 

some. 

nition t tenttha 

11. Marks objects to each request, instruction or definition to the extent that they 

rt to req 

burdensome. 
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12. Marks objects to each request to the extent that they fail to specify an applicable 

time period and are thereby vague, ambiguous and overbroad. 

13. Marks objects to each request as premature to the extent that it calls for expert 

opinion 

14. Marks objects to each request to the extent that it calls for a legal conclusion. 

15. Marks objects to each request, instruction or definition to the extent that they 

purport to require Marks to respond to Defendants' characterizations of legal contentions or call 

for the application of law to fact to the extent such request seeks disclosure of privileged 

information. 

16. Marks objects to the definitions of "Edward B. Marks", "Edward B. Marks''', 

"you" and "your" as overly broad and unduly burdensome, and further objects to the extent it 

seeks to impose obligations broader than those specified by Federal Rules of Civil Procedure 26, 

and Civil Local Rule 26.3(c)(5). Marks further objects on the grounds that the definition 

includes an unknown and unknowable number of "present and former agents, employees, 

representatives, accountants, investigators, attorneys," "person[ s] acting or purporting to act on 

its behalf', and "other person[ s] otherwise subject to its control, which controls it, or is under 

common control with them." Moreover, this definition includes "affiliates," "divisions," and 

''units'' without any explanation of those tenus' meaning. Marks further objects to the extent 

these definitions call for privileged information and to the extent they seek information outside 

of Plaintiffs' possession, custody or control. In responding to the Interrogatories, Plaintiffs will 

construe the terms "Edward B. Marks", "Edward B. Marks"', "you" and "your" to mean Named 

Plaintiff Marks. 

17. Marks objects to the definitions of"Work(s) In Suit" and "Accused Clip(s)" as 

compound, vague and ambiguous. Marks further objects to the extent these definitions call for 
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privileged information. Marks further objects to the defInitions of "Work(s) In Suit" and 

sed Cli the ext h defIru ttempt t the num identity 

infringed works or instances of infringement for which Marks seeks recovery. As set forth at 

aph 74 fth Second ded Com the infri works s d by M his 

on are entative tected hat are e been edbyD ants 

and/or YouTube's users." Similarly, the infringements identifIed in Exhibit A to the Complaint 

ithin th laint ar sentativ olan e ve list 0 going 

massive infringement by Defendants. Marks reserves all rights to identify additional 

ements . ringed 

18. s object defInit 'substan MCA- ant take 

notice" as vague and ambiguous as it requires a qualitative judgment and lacks common or ready 

ion. 

19. Where Marks indicates a lack of information or knowledge sufficient to admit or 

specif st, this inform r knowl Hows a able in y 

,and th rmation or read inable ks is in nt to en e 

party to admit or deny. 

20. s reserv ight to ment or these r s. The 

responses should not be construed as, and do not constitute, a waiver of Marks' right to prove 

.. onal fac ummary ent or tri ny othe 

21. genera tions ar uing an ncorpor ref ere 

Marks' answers to each of the Requests set forth below. Any objection or lack of objection to 

rtion 0 Reques t an adnu . Mark es the r amend, 

supplement, modify, or correct these responses and objections as appropriate. 
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.RKS' NSES OBJEC STOS IC 
QUES RADM N 

REQUEST FOR ADMISSION NO.1: 

Admi t all reI IDles Yo was a" provid at tenn din 

17 U.S.C. § 512(k)(1)(B). 

RESPONSE TO REQUEST FOR ADMISSION NO.1· 

Mark ts to thi est on th dstha ague an guous, i g 

the term "at all relevant times." Marks further objects to this Request to the extent it calls for a 

conclus ubject t ithout the for objecti arks adm t the 

YouTube website in part, provides or operates facilities for, among other things, "online services 

or network access" as those terms are used in 17 U. s. C. § 512(k)(1 )(B) d therwis d . s the 

st. 

REQUEST FOR ADMISSION NO.2: 

Adm t all reI mes, Y stored al "at th ion of as 

that phrase is used in 17 U.S ,C. § 512(c)(1), 

RESPONSE TO REQUEST FOR ADMISSION NO.2· 

Mark ts to thi est as v d overb ncludin respect enns 

"at all relevant times" and "material," which are undefined terms. Marks further objects to this 

est to th t it call legal co n. You s ameli rtainme rprise 

that engages in an array of directly and secondarily infringing activities that are neither storage 

nor at the directi n of a use h as, with r' tation fanning, g and d' ing 

rial with directi user. S to and waivin regain 

objections, Marks denies this Request. 
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REOUEST FOR ADMISSION NO.3: 

Admit that the material you allege to infringe your copyrights in this case was stored on 

the youtube.com service "at the direction of a user" as that phrase is used in 17 U.S .C. § 

S12(c)(I). 

RESPONSE TO REOUEST FOR ADMISSION NO.3: 

Marks objects to this Request for Admission as vague and overbroad, including with 

respect to the term "material," which is an undefined term. Marks further objects to this Request 

to the extent it calls for a legal conclusion. Subject to and without waiving the foregoing 

objections, Marks denies this Request. 

REOUEST FOR ADMISSION NO.4: 

Admit that all of your copyright infringement claims in this action allege infringement of 

copyrights "by reason of the storage at the direction of a user" of material that resides on a 

system or network controlled or operated by or for YouTube, as set forth in 17 U.S.C. § 

5 12(c)(1). 

RESPONSE TO REQUEST FOR ADMISSION NO.4: 

Marks objects to this Request for Admission as vague and overbroad, including with 

respect to the term "material," which is an undefined term. Marks further objects to this Request 

to the extent it calls for a legal conclusion. Subject to and without waiving the foregoing 

objections, Marks denies this Request. 

REQUEST FOR ADMISSION NO.5: 

Admit that at all relevant times, Y ouTube had "designated an agent to receive 

notifications of claimed infringement" as set forth in 17 U.S.C. § S12(c)(2). 

RESPONSE TO REQUEST FOR ADMISSION NO.5: 

Marks objects to this Request on the grounds that it is vague and ambiguous, including 
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the tenn "at all relevant times." Subject to and without waiving the foregoing objections, Marks 

denies this Request 

REQUEST FOR ADMISSION NO.6: 

Admit that on every occasion that you sent YouTube a DMCA takedown notice relating 

to an accused clip, YouTube responded "expeditiously," as that phrase is used in 17 U.S.C. § 

5 12(c)(I)(A)(iii), to remove or disable access to the material claimed to be infringing. 

RESPONSE TO REOUEST FOR ADMISSION NO.6: 

Marks objects to this Request on the grounds that it is vague and ambiguous, including 

the tenn "material". Marks further objects to this Request to the extent it calls for a legal 

conclusion. Subject to and without waiving the foregoing objections, Marks denies this Request. 

REQUEST FOR ADMISSION NO.7: 

Admitthat on every occasion that you sent YouTube a DMCA takedown notice relating 

to an accused clip, YouTube responded within seventy-two business hours to remove or disable 

access to the material claimed to be infringing. 

RESPONSE TO REQUEST FOR ADMISSION NO.7: 

Marks objects to this Request on the grounds that it is vague and ambiguous, including 

the tenn ''material.'' Subject to and without waiving the foregoing objections, Marks denies this 

Request. 

REQUEST FOR ADMISSION NO.8: 

Admit that for all of the accused clips, prior to receiving a DMCA takedown notice from 

you identifying those specific clips, YouTube did not have "actual knowledge" that the material 

was infringing, as described in 17 U.S.C. § SI2(cXl)(A)(i). 

RESPONSE TO REQUEST FOR ADMISSION NO.8: 

Marks objects to this Request to the extent it calls for a legal conclusion. Subject to and 
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without waiving the foregoing objections, Marks denies this Request 

UESTF MISS 

Admit that on no occasion did You Tube fail to expeditiously remove or disable access 10 

used cr 

ing act 

the exten 

as appar 

ube bec 

describ 

are of 

7U.S.C 

RESPONSE TO REQUEST FOR ADMISSION NO.9: 

Marks s to tbi st as co d. Mar 

circum from w . 

(c)(l)( 

er obje his Req the 

extent it calls for a legal conclusion. Subject to and without waiving the foregoing objections, 

denies quest. 

UESTF MISS 0.10: 

Admit that YouTube lacked the right and ability to control the infringing activity alleged 

u in this as descn 17U.S 2(c)(1) 

RESPONSE TO REOUEST FOR ADMISSION NO. 10: 

Mark s to thi st to th 1 it calls egal co . n. Subj 

ut waiv foregoi ctions, denies quest. 

REQUEST FOR ADMISSION NO. 11: 

Admi ouTub 1 receiv ancial b irectly table to 

infringing activity alleged by you in this case, as described in 17 U.S.C. § 512(c)(1)(B), 

ONSE 

Mark 

QUE 

s to thi 

RADMI 

st to th 

NNO. 

t it call egal co 

without waiving the foregoing objections, Marks denies this Request. 

VEST MISS 0.12: 

n. Subj 

Admit that at all relevant times, access to and use of the youtube.com service was 

ed to u YouTu and wi harge. 
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RESPONSE TO REQUEST FOR ADMISSION NO. 12: 

Mark s to the tas com . Mark r objec terms 

relevant times", "access" and "use" as vague and ambiguous. For example, ''use'' of and 

" s" to th 

ithout 

be.com 

the for 

'te inelu 

objecti 

website was provided free and without charge. 

UEST MISS 

'ous act" 

rksde 

such as 

"use" 

ising. 

outube 

to 

Admit that at all relevant times Y ouTube had adopted and reasonably implemented, and 

ed its 'bers and t hold policy ovides ermina 

priate c ances 0 ribers ountho YouTu were r 

infringers, as described in 17 U.S.C, § 512(i)(1)(A). 

ONSE QUE R ADM N NO. 

Marks objects to this Request as vague and ambiguous, including the terms "at all 

ant time "" sonabl' mented" , approp . . cumstan Marks 

s to thi est to th t it call egal co n. Subj and with 

waiving the foregoing objections, Marks denies this Request. 

UEST MIS 

Admit that at no time relevant to this lawsuit have there been any "standard technical 

ures" in ce as t is def 17 U.S. 12(i)(1) d 512(i) 

ONSE QUE RADM NNO. 

Marks objects to this Request as vague and ambiguous, including the term "in existence". 

s furthe s to thi est to th t it call egal co n. Mar er 

objects to this Request on the ground that the requested matter is outside the scope of 

ation r to this Subject without g the fo g objec 
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Marks denies this Request. 

IUEST ADMIS 

Admit that you do not claim in this case that YouTube failed to comply with 17 U.S.C. 

5 12(i)(l ) B ., YouT ommo d not i with" d techni 

ures" to tent an 

RESPONSE TO REQUEST FOR ADMISSION NO. 15: 

Mark ts to tht est to th nt it cal legal co 

without waiving the foregoing objections, Marks denies this Request. 

I)UEST 

Adm 

ADMIS 

ouhav 

NO. 16 

d licens grantth 

distribute the work on websites, including YouTube.com. 

PONS REQUE RAD NNO. 

see the 

n. Sub 

exhibit 

and 

Marks objects to this Request on the grounds that it is vague and ambiguous, including 

rms "e . ""distri ""the wo" "on we . Mark r objec s 

est on und that uested is outsi cope 0 ation r to 

this case. Marks further objects to this Request on the ground that any rights extended to a 

see of ontent xtend t ssuch thorize aders of tor 

YouTube. neither of whom derive any rights under such license. Subject to and without waiving 

oregoin 

tion, an 

tions, 

that it 

enies t 

e read i 

age gr 

fother 

rights in 

and res 

se can 

in that 

in 

Marks admits that it has granted a limited number oflicenses that grant certain rights, subject to 

us limi includ' out lim limitat duratio tory, an f 

musical compositions only in connection with particular video footage and in some cases, 

. . ations t . ular we' among 'censes, eanev lernum at 
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have granted licensees the right to use certain musical compositions on YouTube in combination 

with certain specified footage and in exchange for the payment of a license fee, subject to such 

additional restrictions, such as duration, territory and other restrictions of the type described 

above. 

REOUEST FOR ADMISSION NO. 17: 

Admit that you have issued licenses for works-in-suit that grant the licensee the right to 

exhibit and distribute the work on websites, including YouTube.com. 

RESPONSE TO REOUEST FOR ADMISSION NO. 17: 

Marks objects to this Request on the grounds that it is vague and ambiguous, including 

the tenns "exhibit", "distribute", "the work" and "on websites". Marks further objects to this 

Request on the ground that the requested matter is outside the scope of infonnation relevant to 

this case. Marks further objects to this Request on the ground that any rights extended to a 

licensee of Marks content do not extend to parties such as unauthorized uploaders of content or 

YouTube, neither of whom derive any rights under such license. Subject to and without waiving 

the foregoing objections, Marks denies that language granting rights in a license can be read in 

isolation, and states that it must be read in light of other terms and restrictions in that license. 

Marks admits that it has granted a limited nwnber of licenses that grant certain rights, subject to 

various limitations, including without limitation,limitations on duration, territory, and use of 

musical compositions only in connection with particular video footage and in some cases, 

limitations to particular websites; among such licenses, there are an even smaller nwnber that 

have granted licensees the right to use certain musical compositions on Y ouTube in combination 

with certain specified footage and in exchange for the payment of a license fee, subject to such 

additional restrictions, such as duration, territory and other restrictions of the type described 

above. Marks admits that there are fewer than five licenses that have granted the licensee the 

852207.4 -12-



SJA-1590

CONFIDENTIAL 

right to exploit a work-in-suit in certain specific and identifiable contexts on certain specified 

websites, subject to the various restrictions identified above. See also Marks' response to 

Request no. 25. 

REOUEST FOR ADMISSION NO. 18: 

Admit that you have issued licenses after November 7, 2007 that grant the licensee the 

right to exhibit and distribute the work on websites, including YouTube.com. 

RESPONSE TO REQUEST FOR ADMISSION NO. 18: 

Marks objects to this Request on the grounds that the terms "exhibit", "distribute", "the 

work" and "on websites" are vague and ambiguous. Marks further objects to this Request on the 

ground that the requested matter is outside the scope of information relevant to this case. Marks 

denies that language granting rights to exploit in "all media" or "the Internet" standing alone 

authorize a licensee to exploit Marks content on websites generally or on YouTube.com 

specifically. Subject to and without waiving the foregoing objections, Marks denies this request. 

REQUEST FOR ADMISSION NQ. 19: 

Admit that you have issued licenses for works-in-suit after November 7, 2007, that grant 

the licensee the right to exhibit and distribute the work on websites, including YouTube.com. 

RESPONSE TO REQUEST FOR ADMISSION NO. 19: 

Marks objects to this Request on the grounds that it is vague and ambiguous, including 

the terms "exhibit", "distribute", ''the work" and "on websites". Marks further objects to this 

Request on the ground that the requested matter is outside the scope of information relevant to 

this case. Marks further objects to this Request on the ground that any rights extended to a 

licensee of Marks content do not extend to parties such as unauthorized uploaders of content or 

YouTube, neither of whom derive any rights under such license. Subject to and without waiving 

the foregoing objections, Marks denies that language granting rights in a license can be read in 
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isolation, and states that it must be read in light of other terms and restrictions in that license. 

s admit has gr limited r oflic at gran n rights t to 

various limitations, including without limitation, limitations on duration, territory, and use of 

'cal com 

tions t 

ns only' 

ularwe 

ection 

among 

articular 

enses, 

footage somec 

eanev llernum at 

have granted licensees the right to use certain musical compositions on YouTube in combination 

certain ed foota inexc rthe p ofa lic e, subje ch 

additional restrictions, such as duration, territory and other restrictions of the type described 

e. Mar 'ts that e fewer ve lice t have the lice e 

to expl ertain s and ide e conte ertain s d 

websites, subject to the various restrictions identified above, since November 7,2007. See also 

s' resp Reques 

REQUEST FOR ADMISSION NO. 20: 

Admi 

son th 

nnoo 

ube.co 

didyo ' YouI the pres fanyau ·.d 

RESPONSE TO REQUEST FOR ADMISSION NO. 20: 

Mar ts to th est on und that ague an guous, i 

terms "inform" and "any authorized videos," Marks further objects to this Request on the 

d that 

d witho 

uested 

ing the 

's outsid 

ing obj 

ope of' 

, Marks 

ation re 

this Re 

o this c 

o the ex 

gthe 

ubject 

implies that Marks has an obligation to inform YouTube of the presence of "any authorized 

s" on Tube w and furth ies this st to the it impl 

Y ouTube is not on active or constructive notice whether it is authorized to exploit the videos on 

wnweb' d furthe s this re o the ex mplies uTube ot 
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have access to information furnished by Marks that would allow YouTube to determine if the 

ce ofYl ontaini ks conte uthoriz a busin ctice, i 

ordinarily incumbent upon the party exploiting content, i.e. Y ouTube, to seek and obtain 

priate Ii 

loiting. 

swell 

nforma 

rmation 

eadily 

ing the 

Hclya 

andlor 

includ 

'strator 

ughpu 

'hit 

databases identifying Marks as the administrator of andlor owner of the works in suit and other 

conten 

REOUEST FOR ADMISSION NO. 21: 

Admi e prese the you mweb' ideos e ing the in 

an have ect of in g cons mandf e works 

RESPONSE TO REQUEST FOR ADMISSION NO. 21: 

Mark s to thi st on th ds that guean uous, i g 

the phrases "can have the effect" and "consumer demand." Marks further objects to this Request 

groun 

furthe 

ereque 

s to thi 

atter is 

st on th 

the sco 

d that it 

. formati 

Marks' 

vant to 

nregard 

se. 

incomplete hypothetical question, not the admission or denial of a fact. Subject to and without 

ngthe f g objec Marks d at the e ofvid Youtub has 

the effect of increasing consumer demand, including, without limitation, when the works are 

made a e for fr outube. darea tion of ducts s 

edbyM thirdp or a fee otherwt ageM usiness. 

REQUEST FOR ADMISSION NO. 22: 

Indiv for eac ed clip, that you t send a A taked tice 

to YouTube within one week of becoming aware of that clip's presence on YouTube. 
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RESPONSE TO REQUEST FOR ADMISSION NO. 22: 

Mark ts to tin est on t unds tha ague an guous, ng 

the term '"becoming aware." Marks further objects to this Request on the ground that it calls for 

h disc10sur ormati cted by omey-c rivilege the wo uct 

ine. M her ob this Re n the gr at the ed matt tside 

the scope of information relevant to this case. Marks further objects to this request on the ground 

t miseo the part spective tions u plicable ubject 

without waiving the foregoing objections, Marks denies this Request to the extent that many 

A take otices nt to Yo within ek of M . seoveri 

gmgeo Marks at, bec thehu e ofi mentso rks 

on the YouTube website, it notified YouTube in a manner compliant with the DMCA as 

ditiousl ssible erminin ach Yo video t aims as ing 

in the Complaints in this action infringed its content. 

-,UEST 

Indiv 

DMIS 

for eac 

NO. 23 

sed clip, that yo ot send A take 

to YouTube within one month of becoming aware of that clip's presence on Y ouTube. 

PONSE REOUE RAD NNO. 

otice 

Marks objects to this Request on the grounds that it is vague and ambiguous, including 

rm "be aware. ks furth . cts to tlu est on und tha s for 

isc10sur ormati ected b omey-c p ivilege the wo p uct 

doctrine. Marks further objects to this Request on the ground that the requested matter is outside 

cope of ation re to this e arks furt jects to equest 

ground that the requested matter is outside the scope of information relevant to this case. Marks 

er obje 's requ e groun it mise sthep spectiv 
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obligations under applicable law. Subject to and without waiving the foregoing objections, 

s denie equest xtent yDMC downn ere sen 

YouTube within one month of Marks discovering the infringing content. Marks states that, 

b se ofth h volum . fringem its wor e YouT bsite, i d 

ube in er com with the as exp sly as p after d ing 

that each Y ouTube video that it claims as infringing in the Complaints in this action infringed its 

nt. 

REQUEST FOR ADMISSION NO. 24: 

Indiv' 

uTube 

for eac 

twomo 

ed clip 

becom 

, that yo 

are ofth 

RESPONSE TO REQUEST FOR ADMISSION NO. 24: 

Mark ts to tht est on undstha 

otsend 

s prese 

ague an 

A take 

YouTub 

guous, 

otice 

ng 

the term "becoming aware." Marks further objects to this Request on the ground that it calls for 

isclosur 'ormati ected b omey- rivilege the wo uct 

'ne. M further ob this Re n the gr hat the ed matt tside 

the scope of information relevant to this case. Marks further objects to this Request on the 

d that uested s outsid ope of ation re 0 this c arks 

further objects to this request on the ground that it misconstrues the parties' respective 

ations pplicab Subjec withou 'ng the 'ng obje 

s denie equest xtent t y DMC down n were se 

YouTube within two months of Marks discovering the infringing content. Marks states that, 

use of t volum fringem its wor e YouT bsite, i ed 

You Tube in a manner compliant with the DMCA as expeditiously as possible after determining 

ach Yo video t aims as ing in t plaints action ed its 
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content. 

UEST ADMIS 0.25: 

Admit that the license agreement produced at CA00240485 - CA00240488 grants the 

r ee the' 

PONSE 

exhibit 

QUE 

'stribute 

RADM 

rkonw includi ube.co 

NNO. 

Marks objects to this Request on the grounds that it is vague and ambiguous, including 

rms "e "distrib hewor "on we Subje d witho ing 

the foregoing objections, Marks denies this Request because the express terms of the agreement 

't explo' of the nhallm monly SlX we , ande 

nder of ernet, i g youtu 

REQUEST FOR ADMISSION NO. 26: 

Adm ounev rmed Yo of the e eofth e agree 

forth in Request 25. 

PONSE QUE RAD NNO. 

Mark ts to tID est on t unds tha quested is outs 

scope of information relevant to this case. Subject to and without waiving the foregoing 

tions, enies t uest to nt it im at Mar any obli 

inform YouTube of the existence of these license agreements. As a business practice, it is 

arily in 

priate 1 

ntupon 

as well 

yexpl .. 

rmation 

ontent, . 

rning th 

uTube, 

r andlo 

andob 

'strator 

is exploiting. Such information is readily and publicly available includhig through public 

ases id gMark admim of and! er ofth s in suit 

s the 

t 

0 

ch it 

ther 

Marks content. Marks further denies this Request for the reasons set forth in Request no. 25. 
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REQUEST FOR ADMISSION NO. 27: 

Individually for each accused clip, admit that you did not consult with your sub­

publishers to ensure that the clip was unauthorized to appear on the YouTube.com site. 

RESPONSE TO REQUEST FOR ADMISSION NO. 27: 

Marks objects to this request on the grounds that it is vague and ambiguous. including the 

terms "consult" and "ensure". Marks further objects to this Request on the ground that the 

requested matter is outside the scope of information relevant to this case. Marks further objects 

to this Request on the ground that it calls for the disclosure of information protected by the 

attorney-client privilege andlor the work-product doctrine. Subject to and without waiving the 

foregoing objections, Marks denies this Request to the extent it implies that Marks is obligated to 

consult with its sub-publishers to establish that each accused clip was unauthorized to appear on 

the YouTube website, and admits that in certain cases it did not contact its sub-publisher prior to 

requesting that YouTube take down an infringing clip, because in those cases Marks' sub­

publishers either do not have authority under the express terms of the agreements between them 

and Marks to post content to youtube.com or to authorize third parties to posts clips containing 

Marks content on youtube.com, a website that is available worldwide, or the sub-publisher is 

required to seek permission from Marks before issuing a license to grant the right to exploit 

Marks content on the internet. 

REQUEST FOR ADMISSION NO. 28: 

Individually for each accused clip, admit that you did not consult with the writer of the 

work-in-suit to ensure that the clip was authorized to appear on the YouTube.com site. 

RESPONSE TO REOUEST FOR ADMISSION NO. 28: 

Marks objects to this request on the grounds that it is vague and ambiguous, including the 

terms "consult", "ensure" and "writer". Marks further objects to this Request on the ground that 
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the requested matter is outside the scope of information relevant to this case, Subject to and 

ut waiv forego ections denies quest t tent it i that 

Marks is obligated to consult with the "writer" to ensure that each accused clip was unauthorized 

to be on the Y T be web ' 

DMIS 

Individually for each accused clip, admit that you did not consult with any of your 

ees to that the as not a ed to ap 

RESPONSE TO REQUEST FOR ADMISSION NO. 29: 

Mar ts to th' 

ord "co and "en 

est on t 

Marks 

unds tha 

objects 

the Yo 

ague an 

Reques 

com si 

guous, 

groun 

'ng 

he 

requested matter is outside the scope of information relevant to this case, Subject to and without 

IDg the ng obje Marks that, wi ct to ea used cli of the 

infringing clips involved licensed materials within the scope ofthe license. 

~UEST 

Adm 

ADMIS 

ouhav 

NO. 30 

sed You Conten 

RESPONSE TO REQUEST FOR ADMISSION NO. 30: 

Mark ts on th ds that ague an 

cation 

uous an YouTu 

several euphemisms to refer to a number of "tools" that it offers to content owners. Marks 

er obje 

eted by 

'sRequ 

orney-c 

the gro 

'vilege 

it calls 

thewor 

disclo 

uctdoc 

inform 

arks 

objects to this Request on the ground that the requested matter is outside the scope of 

used 

rmation t to thi To the hat the nt Verif Progr " is 

an electronic substitute for a DMCA takedown notice, Marks admits that it has not used this 

" ", and 0 'se deni equest. 
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REOUEST FOR ADMISSION NO. 31: 

Admit that you have not used YouTube's Content ID tool. 

RESPONSE TO REQUEST FOR ADMISSION NO. 31: 

Marks objects on the grounds that that it is vague and ambiguous and YouTube has used 

several euphemisms to refer to a number of ''tools'' that it offers to content owners. Marks 

further objects to this Request on the ground that it calls for the disclosure of information 

protected by the attorney-client privilege and/or the work-product doctrine. Marks further 

objects to this Request on the ground that the requested matter is outside the scope of 

information relevant to this case. To the extent that Content ID is a tool that refers to digital 

fingerprinting technology, Marks states that Defendants have not made their digital 

fingerprinting technology readily available to Plaintiffs on reasonable terms. 

REOUEST FOR ADMISSION NO. 32: 

Admit that on no occasion prior to November 7, 2007 did you inform YouTube of the 

presence and location of any video on the YouTube.com site that allegedly infringed your 

copyrights. 

RESPONSE TO REQUEST FOR ADMISSION NO. 32: 

Marks objects to this Request on the ground that it requires the compilation or review of 

information otherwise within Defendants' possession, custody or control and more easily 

accessible to Defendants. Subject to and without waiving the foregoing objections, Marks denies 

this Request. 

REQUEST FOR ADMISSION NO. 33: 

Admit that on no occasion prior to November 7, 2007 did you inform YouTube of the 

presence of any accused clip on the Y ouTube.com site. 
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RESPONSE TO REQUEST FOR ADMISSION NO. 33: 

Mark ts to thi est on t und that rres the ation or 

information otherwise within Defendants' possession, custody or control and more easily 

sible to D f dants. 

equest, tes tha 

to and 

of the 

waivin 

edCom 

regoin 

listing 

tions, M 

lips on 

YouTube website that infringed Marks' works, was submitted to YouTube's counsel on 

er 8, 2 d that th ndedC nt, con he sam video 

filed with the Court on November 7, 2007. 

~UEST ADMIS NO. 34: 

Adm ou retr MeA notic to You rone 0 

your works. 
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PONSE REQUE RADM NNO. 

Subject to and without waiving the foregoing objections, Marks denies this Request. 

: Jan 2010 

852207.4 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

THE FOOTBALL ASSOCIATION PREMIER 
LEAGUE LIMITED, BOURNE CO. (together 
with its affiliate MURBO MUSIC 
PUBLISIllNG, INC.), CHERRY LANE 
MUSIC PUBLISHING COMPANY, INC., 
CAL IV ENTERTAINMENT LLC, ROBERT 
TUR d/b/a LOS ANGELES NEWS SERVICE, 
NATIONAL MUSIC PUBLISHERS' 
ASSOCIATION, THE RODGERS & 
HAMMERSTEIN ORGANIZATION, STAGE 
THREE MUSIC (US), INC., EDWARD B. 
MARKS MUSIC COMPANY, FREDDY 
BIENSTOCK MUSIC COMPANY d/b/a 
BIENSTOCK PUBLISHING COMPANY, 
ALLEY MUSIC CORPORATION, X-RAY 
DOG MUSIC, INC., FED"ERATION 
FRAN<;':AISE DE TENNIS, THE MUSIC 
FORCE LLC, and SIN-DROME RECORDS, 
LTD. on behalf of themselves and all others 
similarly situated, 

Plaintiff, 

v. 

YOUTIJBE, INC., YOUTUBE, LLC and 
GOOGLE, INC., 

Defendants. 

Case No. 07 Civ. 3582 (LLS) 

BIENSTOCK PUBLISIDNG COMPANY'S 
RESPONSES AND OBJECTIONS TO 
DEFENDANTS' FIRST SET OF REQUESTS 
FOR ADMISSION TO FREDDY BIENSTOCK 
MUSIC COMPANY d/b/a BIENSTOCK 
PUBLISIDNG COMPANY 

Pursuant to Rule 36(a) of the Federal Rules of Civil Procedure, Named Plaintiff Freddy 

Bienstock Music Publishing Company, Inc. ("Bienstock") hereby responds and objects to the 

Requests for Admission (the "Requests'') propounded by Defendants YouTube, Inc., YouTube 

LLC and Google. Inc. ("YouTube" or "Defendants"). 

852224.4 
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GENERAL OBJECTIONS 

fall ngg ral ecti and tem s (" eral ject s") ly t ch 

th arti arR uest ropo ded De dant d her mc ora WI eac 

res nse set forth below All fthe r nse t fo h belo ares ect and ot veth 

General Objections: 

1. BIenstock objects to the Requests on the ground that Bienstock is still in the 

p ss ath gan anal ng i rma reI t t ese que Bi toc asn 

c lete s re wan anal of disc ryo ine the artie thi dth elat 

Vi om fon, Additi lly, d fend san on- ies e pr ced ore 1. illi 

pages of documents since October 13, 2009, Bienstock has not yet examined each document 

produced by defendants or otherwise in this action for the purpose of determining which 

in idu lleg ns he nd . __ lend Clas cti Camp 'nt amp nt") ill! 

s art, r h Bie ck mpl de itio that ay re y r al f s an 

inf rmaf rele t to se uest As ave et c1 d, i din pos 
. , 

s no nan 

expert discovery, and the production of remaining data andlor documents, Bienstock's responses 

to these Requests are preliminary and tentative subject to completion of discovery and following 

an equ opp uni re an _illly rdi very this ac ion. 

2 I esp mg the Req s, nsto doe ot ced e r anc 

m rial' or a issi ' 'ty 0 yo e a ssio or r ons aug here' Bi tack 

responses are made subject to and without waiving any objections as to relevancy, materiality 

admissibility, vagueness, ambiguity, competency or privilege, 

3. sto oes wa any 0 its ngh s to 0 ject on any ground to the use of its 

r nse erei 
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4. Bienstock objects to the Requests to the extent that they set forth compound, 

conjunctive or disjunctive statements. 

5. Bienstock objects to each request, instruction or definition to the extent that they 

seek to impose obligations beyond those imposed or authorized by the Federal Rules of Civil 

Procedure, the Civil Local Rules of the United States District Court for the Southern District of 

New York ("Civil Local Rules"), or the applicable standing orders and orders of this Court. 

6. Bienstock objects to each request, instruction or definition to the extent that it 

would require the disclosure of information that is outside the scope of information relevant to 

this case or that is otherwise improper. 

7. Bienstock objects to each request, instruction or defmition to the extent that it 

would require the disclosure of information protected by the attorney-client privilege, the work 

product doctrine, or any other applicable privilege or immunity. 

8. Bienstock objects to each request, instruction or definition to the extent that it 

would require the disclosure of information generated or compiled by or at the direction of 

Bienstock's counsel. 

9. Bienstock objects to each request, instruction or definition to the extent that it 

would require the compilation or review of information otherwise within Defendants' 

possession, custody or control or more easily accessible to Defendants. 

10. Bienstock objects to each request, instruction or definition to the extent that they 

are vague, ambiguous, overly broad or unduly burdensome. 

11. Bienstock objects to each request, instruction or defmition to the extent that they 

purport to require separate responses for each "Accused Clip" as compound and unduly 

burdensome. 

852224.4 -3-



SJA-1605

12. 

a cab 

1 

0 on 

14. 

15. 

CO ID TIA 

BIenstock objects to each request to the extent that they fail to specify an 

me ad are reb gue, bigu s an ver ad. 

B sto bje oe req as mat o th xten at it Is f xpe 

Bienstock objects to each request to the extent that it calls for a legal conclusion. 

Bienstock objects to each request, instruction or definition to the extent that they 

P ort t qui ien k to pan 0 D dan s charac eriza IOns 0 egal contentIons or 

cart ppJ ·on aw actt e e t su equ see iscl eo ivil d 

rmaf 

16. Bienstock objects to the definitions of "Bienstock", "Bienstock's" "you" and 

"your" as overly broad and unduly burdensome, and further objects to the extent it seeks to 

sea gati bra rth ose specifie by e eral u es 0 ivil Procedure 26, and 

C Lo Rut .3( ). B toc .nth bje nth raun tha de tion Iud 

an ---11m an tkno ble ber "pre tan rm gen mp es, rese ive 

accountants, investigators, attorneys," "person[s] acting or purporting to act on its behalf' and 

"other person[ s] otherwise subj ect to its control, which controls it, or is under common control 

WI the Moreover, IS de lIDtion mcludes affilIates," divisions," and 'units without any 

e anat oft e te 'm mg. enst fu ob] s to ext thes efin ns 

c orp ileg ·nfo tion dto ext they eki rmat out of inti 

possession, custody or control. In responding to the Interro atories Plaintiffs will const the 

terms "Bienstock", "Bienstock's", "you" and "your" to mean Named Plaintiff Bienstock. 

1 lenstoc objects to the defirutIons of Work(s) In SUIt" and Accused Chp(s)" as 

c pou vag and Igu . B toc rthe Jec the tent se d itio call 
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for privileged infonnation. Bienstock further objects to the definitions of"Work(s) In Suit" and 

"Accused Clip(s)" to the extent such definitions attempt to limit the number or identity of 

infringed works or instances of infringement for which Bienstock seeks recovery. As set forth at 

paragraph 74 of the Second Amended Complaint, the infringed works specified by Bienstock in 

this litigation are "representative of Protected Works that are and have been infringed by 

Defendants and/or YouTube's users." Similarly, the infringements identified in Exhibit A to the 

Complaint and within the Complaint are representative and not an exhaustive list of the ongoing 

and massive infringement by Defendants. Bienstock reserves all rights to identify additional 

infringements and infringed works. 

18. Bienstock objects to the definition of "substantially DMCA-compliant takedown 

notice" as vague and ambiguous as it requires a qualitative judgment and lacks common or ready 

definition. 

19. Where Bienstock indicates a lack of information or knowledge sufficient to admit 

or deny a specific request, this lack of information or knowledge follows a reasonable inquiry by 

Bienstock, and the information known or readily obtainable by Bienstock is insufficient to enable 

the party to admit or deny. 

20. Bienstock reserves the right to supplement or amend these responses. These 

responses should not be construed as, and do not constitute, a waiver of Bienstock's right to 

prove additional facts at summary judgment or trial or any other rights. 

21. These general objections are continuing and are incorporated by reference in 

Bienstock's answers to each of the Requests set forth below. Any objection or lack of objection 

to any portion of these Requests is not an admission. Bienstock reserves the right to amend, 

supplement. modify, or correct these responses and objections as appropriate. 

852224.4 -5-
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BI ST K'S SP SES D JEC ON OS elF 
REOUESTS FOR ADMISSION 

REyUEST FOR ADMISSION NO.1: 

A Litt at al lev me ouI was "se epr er" that rmis di 

.S.C 512 (1)( 

;gESPONSE TO REQUEST FOR ADMISSION NO-1: 

Bienstock objects to this Request on the groWlds that it is vague and ambiguous, 

including the term 'at all relevant times." Bienstock filrther objects to this Request to the extent 

it Is f leg onc on. bjec and thou aivi the goi bje ns, 

B stoc dmi at You ew ite i art, vide rap es f itie r, am g 

other thi , "0 r e se es etw kacc j, as sete s are ed i 7U. .§ 

512(k)(l)(B), and otherwise denies the request. 

REOUEST FOR ADMISSION NO.2: 

it t atal lev ime, ou est rna al" hed tion a user as 

th phr sus inl .S.C 512 1). 

~SPONSET REe ST R MIS ON :.1,: 

Bienstock objects to this Request as vague and overbroad, including with respect to the 

terms "at all relevant times" and "material," which are undefmed terms. Bienstock further 

0 cts t hisR uest he nt i Is f leg one on. ouIu e is a media 

e rtai nte rpris at e ges an of ctly dse dan nfri nga itie 

th tare . her age rat dire no user cha ith limi on, sfo ng, 

copying and distributing material without the direction of a user. Subject to and without waiving 

the foregomg objections, Bienstock denies this Request. 

852224.4 -6-



SJA-1608

CO FID TIA 

REVUEST FOR ADMISSION NO.3: 

A it t the erial u al e to ___ ing ur c yrigh m t ase st on 

th outu com rvic at th trec of er" hat ase sed 7 U C. § 

512 c)(l 

RESPONSE TO REQUEST FOR ADMISSION NO.3: 

BIenstock objects to tills Request for Admission as vague and overbroad, including with 

r ct t e te "rna al" , ich un fine nn. nst furL.. obj c s to s 

R est thee nt it Is f leg onc on. jec and thou aivi he 

f oin bjec s, B' stoe enie s uest 

REOUEST FOR ADMISSION NO.4: 

Admit that all of your copyright infringement claims in this action allege infringement of 

c yrigh 'by on he s ge e d' ion 0 a user of rna erial at reSl es on a 

s mo etw con led pera by or Tub sse rth 7U . § 

5 e)(l 

RESPONSE TO REQUEST FOR ADMISSION NOd: 

Bienstock objects to this Request for Admission as vague and overbroad, including with 

r p ct tete "m nal," w 'ch IS an un· efme tenn. lenstoc further objects to thIS 

Ruest the nt i Is f leg onc on. bjec and tho alV the 

f goin bjec' ns, sto eni ·S uest 

REOUEST FOR ADMISSION NO.5: 

Admit that at all relevant times, YouTube had "designated an agent to receive 

n ficat s of ime mfringement as set orth in 7 U.S.C. § SI2(c)(2). 
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RESPONSE TO REQUEST FOR ADMISSION NO.5: 

Bien bjects t equest grounds IS vagu ambiguo 

including the tenn "at all relevant times." Subject to and without waiving the foregoing 

b' tions, B' 

IUEST 

ck deni 

DMIS 

Request 

NO.6: 

TIAL 

Admit that on every occasion that you sent Youlube a DMCA takedown notice relating 

accuse Youlu nded" iously,' t phrase in 17 

512(c)(I)(A)(iii), to remove or disable access to the material claimed to be infringing. 

PONS 

Bien 

REOUE 

bjects t 

RAD 

equest 

NNO. 

grounds is vagu ambiguo , 

§ 

including the tenn "material". Bienstock further objects to this Request to the extent it calls for a 

conclu ubject without g the fa object ienstoc s this 

Request. 

~UEST ADMIS NO.7: 

Adm on every ion that ntYou DMCA wnnot ting 

to an accused clip, Youlube responded within seventy-two business hours to remove or disable 

ss to the al claim beinfri 

RESPONSE TO REQUEST FOR ADMISSION NO.7: 

Bien 

ding th 

bjects t 

'materi 

Bienstock denies this Request. 

IUEST ADMIS 

equest 

bject to 

NO.8: 

grounds 

thout w 

is vagu 

the for 

ambiguo 

objecti 

Admit that for all of the accused clips, prior to receiving a DMCA takedown notice from 
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you identifying those specific clips, YouTube did not have "actual knowledge" that the material 

was infringing, as described in 17 U.S.C. § 512(c)(1)(A)(i). 

RESPONSE TO REQUEST FOR ADMISSION NO.8: 

Bienstock objects to this Request to the extent it calls for a legal conclusion. Subject to 

and without waiving the foregoing objections, Bienstock denies this Request. 

REQUEST FOR ADMISSION NO.9: 

Admit that on no occasion did YouTube fail to expeditiously remove or disable access to 

an accused clip to the extent YouTube became aware of facts or circumstances from which 

infringing activity was apparent, as described in 17 U.S.C. § 512(c)(l)(A)(ii). 

RESPONSE TO REQUEST FOR ADMISSION NO.9: 

Bienstock objects to this Request as compound. Bienstock further objects to this Request 

to the extent it calls for a legal conclusion. Subject to and without waiving the foregoing 

objections. Bienstock denies this Request. 

REQUEST FOR ADMISSION NO. 10: 

Admit that YouTube lacked the right and ability to control the infringing activity alleged 

by you in this case, as described in 17 U.S.C. § 512(c)(I)(B). 

RESPONSE TO REQUEST FOR ADMISSION NO. 10: 

Bienstock objects to this Request to the extent it calls for a legal conclusion. Subject to 

and without waiving the foregoing objections, Bienstock denies this Request. 

REQUEST FOR ADMISSION NO. 11: 

Admit that Y ouTube did not receive a financial benefit directly attributable to the 

infringing activity alleged by you in this case, as described in 17 U.s.C. § 512(c)(1)(B). 
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RESPONSE TO REQUEST FOR ADMISSION NO. 11: 

B stoe bje oth equ to xte eal ora gal c USl . Su J t to 

an with wa gth reg gob ion lens kde stlu equ 

~£tUEST FOR AD SI NO : 

Admit that at all relevant times, access to and use of the youtube.com service was 

provided to users by YouTube free and without charge. 

PO ET REC ST R MIS N .12. 

B sto bje oth que seo oun Bie ek er ets et s "a 

al lev tim " "ac s" an "use" va and big s. F exam e " , , of 

"access" to the youtube.com website includes various activities, such as advertising Subject to 

and without waiving the foregoing objections, Bienstock denies that "use" of the youtube.com 

w ite pro ed and tho charge. 

-'-lit t at al lev ime ouT had opt and ona 1m en and 

informed its subscribers and account holders of a policy that provides for the termination in 

appropriate circumstances of subscribers and account holders of Y ouTube who were repeat 

nge ,as described In 17 .c. § 2(i)( )(A). 

sto bje 0 thi Req as ue ambO ous, Iud the s' all 

relevant times", "reasonably implemented" and "appropriate circumstances" Bienstock further 

objects to this Request to the extent it calls for a legal conclusion. Subject to and without 

ing e foregoing 0 Jections, Bienstock denies tlus Request. 
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REQUEST FOR ADMISSION NO. 14: 

Admit that at no time relevant to this lawsuit have there been any "standard technical 

measures" in existence as that term is defmed in 17 U.S.C. §§ 512(i)(1)(B) and 512(i)(2). 

RESPONSE TO REQUEST FOR ADMISSION NO. 14: 

Bienstock objects to this Request as vague and ambiguous, including the term '"in 

existence". Bienstock further objects to this Request to the extent it calls for a legal conclusion. 

Bienstock further objects to this Request on the ground that the requested matter is outside the 

scope of information relevant to this case. Subject to and without waiving the foregoing 

objections, Bienstock denies this Request. 

REOUEST FOR ADMISSION NO. 15: 

Admit that you do not claim in this case that YouTube failed to comply with 17 U.S.C. 

§§ 512(i)(1)(B) (Le., YouTube accommodates and not interfere with "standard technical 

measures" to the extent any exist). 

RESPONSE TO REOUEST FOR ADMISSION NO. 15: 

Bienstock objects to this Request to the extent it calls for a legal conclusion. Subject to 

and without waiving the foregoing objections, Bienstock denies this Request. 

REQUEST FOR ADMISSION NO. 16: 

Admit that you have issued licenses that grant the licensee the right to exhibit and 

distribute the work on web sites, including YouTube.com. 

RESPONSE TO REQUEST FOR ADMISSION NO. 16: 

Bienstock objects to this Request on the grounds that it is vague and ambiguous, 

including the terms "exhibit", "distribute", "the work" and "on websites". Bienstock further 

objects to this Request on the ground that the requested matter is outside the scope of 
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infonnatlOn relevant to thts case. Bienstock further objects to this Request on the ground that 

an righ xten to ens fB stoc nte on xten p s suc as 

tho dup ader con or uTu nei of md ean 'ght der ch 

Ii se. S bjec and . thou aiv' the goi bje ns, nsto deni hat gua 

granting rights in a license can be read in isolation, and states that it must be read in light of other 

tenns and restrictlOns in that license. Bienstock admits that it has granted a limited number of 

Ii ses gra ert righ , ubj to v us I tatio , inc u mg WI out lmitatron, 

Ii tatio nd tion rrito and of ical mpo ons yin nnec nwi 

p 'cul 'deo ' tag din me s, r 'tatio op . ular ebsi am suc 

licenses, there are an even smaller number that have granted licensees the right to use certain 

musical compositions on Y ouTube in combination with certain specified footage and in 

e ang rth p ym ofa ens e, su Ject to such a ltiona restflctlOns, such as 

d ion rrito and rre ctio fth pe rib bov 

I)UE FO AD SI NO : 

Admit that you have issued licenses for works-in-suit that grant the licensee the right to 

exhibit and distribute the work on websites, including Y ouTube.com. 

PO ET RE(. ST R MIS ON NO. 17. 

sto bje otht eq on gro sth is v ean amb ous, 

din e te "e it", " 'stri ,.,. " wor and we es". ens fw r 

objects to this Request on the ground that the requested matter is outside the scope of 

information relevant to this case. Bienstock further objects to this Request on the ground that 

y righ xten e to a lcensee of Blenstoc content do not extend to partles such as 

tho d u ader con tor uTu neit of md ean igh de ch 

852224.4 -12-



SJA-1614

CO ID TI 

license. Subject to and WIthout waiving the foregoing objections, Bienstock denies that language 

gr ing ts i lice can rea iso on, stat that ust ead ligh 0 other 

te san stri ns i at Ii se. nst ad that as ted mit urn of 

licenses th t gIT~t ertr:- igh ubj tov usr ·tatio mc ng out· itaf 

limitations on duration, territory, and use of musical compositions only in connection with 

partIcular VIdeo footage and in some cases, limitations to particular websites; among such 

Ii ses, re ane sm n rth ave g ante ensees the nght to use certam 

m cal po ns ou em mb· on ce spe ed age in 

e hang r th ym ofa ense , su ct to ch a ·tio estri ns, ha 

duration, territory and other restrictions of the type described above. Bienstock admits that there 

are fewer than twenty licenses that have granted the licensee the right to exploit a work-in-suit in 

c ns ific ide fiabl onte on e in specifie websl es, inc u ing youtube.com, 

s ct t ev us r ·cti ide eda e. 

!!IE FO ill SI NO : 

Admit that you have issued licenses after November 7 2007 that grant the licensee the 

right to exhibit and distribute the work on websites, including YouTube.com. 

PO E T REe.. ST R MIS ON . 18. 

sto bje oth eq on gro s tha e te "e it", stri "an 

wor "are ue ambO ous enst fur' ob· s to Re st 0 e gr nds 

that it seeks information that is neither relevant to any claim or defense of any parlv nor 

reasonably calculated to lead to the discovery of admissible evidence, Subject to and without 

w ing for g ing 0 Jections, Bienstock enies t at language granting nghts to explOit in "all 

m ia" he me tand alo uth e a nse exp Bie oek ten 
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websites generally or on YouTube.com specifically, but Bienstock admits that it has issued a 

ed num lcenses ant ce ts to ex ienstoc nt on th et 

subject to the express terms of the agreement, including the fee paid by the licensee in exchange 

f aid right luding fe han twen r ses that granted nsee th 0 

ita wo uit in ce ecific ntifiable ts onc pecifie tes, 

including youtube.com. 

~UEST ADMIS 

Admit that you have issued licenses for works-in-suit after November 7, 2007, that grant 

h . censee . t to ex . d distri work ites, in Y ouTu 

PONS REQUE RAD NNO. 

Bienstock objects to this Request on the grounds that it is vague and ambiguous, 

ding th "exhib stribute' work" websit enstock r 

objects to this Request on the ground that the requested matter is outside the scope of 

rmation t to thi Biensto er obj his Req the gr t 

'ghts e to a lic fBiens ntentd xtend to s such 

unauthorized uploaders of content or YouTube, neither of whom derive any rights under such 

se. Sub and wi aiving going 0 ns, Bie denies guage 

granting rights in a license can be read in isolation, and states that it must be read in light of other 

s and re ns in th se. Bie admits as gran imited n of 

ses that ertain ubject us limi inc1udi out lim 

limitations on duration, territory, and use of musical compositions only in connection with 

cularvi tage an me case tations t ularw among 

licenses, there are an even smaller number that have granted licensees the right to use certain 
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musical compositions on YouTube in combination with certain specified footage and in 

exchange for the payment of a license fee, subject to such additional restrictions, such as 

duration, territory and other restrictions of the type described above. Bienstock admits that there 

are fewer than ten licenses that have granted the licensee the right to exploit a work-in-suit in 

certain specific and identifiable contexts on certain specified websites, including youtube.com 

subject to the various restrictions identified above. since November 7, 2007. 

REQUEST FOR ADMISSION NO. 20: 

Admit that on no occasion did you inform YouTube of the presence of any authorized 

videos on the YouTube.com site. 

RESPONSE TO REQUEST FOR ADMISSION NO. 20: 

Bienstock objects to this Request on the ground that it is vague and ambiguous, including 

the terms "inform" and "any authorized videos." Bienstock further objects to this Request on the 

ground that the requested matter is outside the scope of information relevant to this case. Subject 

to and without waiving the foregoing objections, Bienstock denies this Request to the extent it 

implies that Bienstock has an obligation to inform YouTube of the presence of "any authorized 

videos" on the Y ouTube website and further denies this Request to the extent it implies that 

YouTube is not on active or constructive notice whether it is authorized to exploit the videos on 

its own website, and further denies this request to the extent it implies that Y ouTube does not 

have access to information furnished by Bienstock that would allow YouTube to determine if the 

presence of videos containing Bienstock content are authorized. As a business practice, it is 

ordinarily incumbent upon the party exploiting content, i.e. YouTube, to seek and obtain 

appropriate license as well as information concerning the owner andlor administrator of which it 

is exploiting. Such information is readily and publicly available including through public 
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databases identifying Bienstock as the administrator of and/or owner of the works in suit and 

Bienst tent. 

REQUEST FOR ADMISSION NO. 21: 

Adm' th he pres 

anhav ffect of 

the yo 

ngcon 

om we 

emand 

RESPONSE TO REQUEST FOR ADMISSION NO. 21: 

videos 

se work 

ying th 

Bien bjects t equest grounds is vagu ambiguo 

m 

including the phrases "can have the effect" and "consumer demand," Bienstock further objects 

's Requ he gro the req matter i 'de the s inform 

ant to t , Bien further 0 o this re n the gr that it se 

Bienstock's opinion regarding an incomplete hypothetical question, not the admission or denial 

fact. Su oandw walvmg egoing ons, Bi denies e 

presence of videos on Y outube,com has the effect of increasing consumer demand, including, 

out limi when th s are b . ade avai r free 0 be,com e a 

itution product r licens ienstoc rd pard fee an 

otherwise damage Bienstock's business. 

mEST ADMIS NO. 22 

Individually for each accused clip, admit that you did not send a DMCA takedown notice 

ouTube 

PONS 

one we 

REQUE 

ecomin 

RAD 

e oftha presenc ouTube 

NNO 

Bienstock objects to this Request on the grounds that it is vague and ambiguous, 

ding th "becom are," B k furth ts to th est on t und 

that it calls for the disclosure of information protected by the attorney~client privilege and/or the 
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work-product doctrine. Bienstock further objects to this Request on the ground that the 

requested matter is outside the scope of infonnation relevant to this case. Bienstock further 

objects to this request on the ground that it misconstrues the parties' respective obligations under 

applicable law. Subject to and without waiving the foregoing objections, Bienstock denies this 

Request to the extent that many DMCA takedown notices were sent to YouTube within one 

week of Bienstock discovering the infringing content. Bienstock states that, because of the huge 

volume of infringements of its works on the YouTube website, it notified YouTube in a manner 

compliant with the DMCA as expeditiously as possible after detennining that each YouTube 

video that it claims as infringing in the Complaints in this action infringed its content. 

REQUEST FOR ADMISSION NO. 23: 

Individually for each accused clip, admit that you did not send a DMCA takedown notice 

to YouTube within one month of becoming aware of that clip's presence on YouTube. 

RESPONSE TO REQUEST FOR ADMISSION NO. 23: 

Bienstock objects to this Request on the grounds that it is vague and ambiguous, 

including the term "becoming aware:' Bienstock further objects to this Request on the ground 

that it calls for the disclosure of information protected by the attorney-client privilege and/or the 

work-product doctrine. Bienstock further objects to this Request on the ground that the 

requested matter is outside the scope of information relevant to this case. Bienstock further 

objects to this Request on the ground that the requested matter is outside the scope of 

information relevant to this case. Bienstock further objects to this request on the ground that it 

misconstrues the parties' respective obligations under applicable law. Subject to and without 

waiving the foregoing objections, Bienstock denies this Request to the extent that many DMCA 

takedown notices were sent to Y ouTube within one month of Bienstock discovering the 
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infringing content. Bienstock states that, because of the huge volume of infringements of its 

works on the YouTube website, it notified YouTube in a manner compliant with the DMCA as 

expeditiously as possible after determining that each YouTube video that it claims as infringing 

in the Complaints in this action infringed its content. 

REOUEST FOR ADMISSION NO. 24: 

Individually for each accused clip, admit that you did not send a DMCA takedown notice 

to YouTube within two months of becoming aware of that clip's presence on YouTube. 

RESPONSE TO REQUEST FOR ADMISSION NO. 24: 

Bienstock objects to this Request on the grounds that it is vague and ambiguous, 

including the term "becoming aware." Bienstock further objects to this Request on the ground 

that it calls for the disclosure of information protected by the attorney-client privilege and/or the 

work-product doctrine. Bienstock further objects to this Request on the ground that the 

requested matter is outside the scope of information relevant to this case. Bienstock further 

objects to this Request on the ground that the requested matter is outside the scope of 

information relevant to this case. Bienstock further objects to this request on the ground that it 

misconstrues the parties' respective obligations under applicable law. Subject to and without 

waiving the foregoing objections, Bienstock denies this Request to the extent that many DMCA 

takedown notices were sent to YouTube within two months of Bienstock discovering the 

infringing content. Bienstock states that, because of the huge volume of infringements of its 

works on the YouTube website, it notified YouTube in a manner compliant with the DMCA as 

expeditiously as possible after determining that each Y ouTube video that it claims as infringing 

in the Complaints in this action infringed its content. 
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REQUEST FOR ADMISSION NO. 25: 

Individually for each accused clip, admit that you did not consult with your sub­

publishers to ensure that the clip was unauthorized to appear on the Y ouTube.com site. 

RESPONSE TO REQUEST FOR ADMISSION NO. 25: 

Bienstock objects to this request on the grounds that it is vague and ambiguous, including 

the terms "consult" and "ensure". Bienstock further objects to this Request on the ground that 

the requested matter is outside the scope of information relevant to this case. Bienstock further 

objects to this Request on the ground that it calls for the disclosure of information protected by 

the attorney-client privilege and/or the work-product doctrine. Subject to and without waiving 

the foregoing objections, Bienstock denies this Request to the extent it implies that Bienstock is 

obligated to consult with its sub-publishers to establish that each accused clip was unauthorized 

to appear on the Y ouTube website, and admits that in certain cases it did not contact its sub­

publisher prior to requesting that Y ouTube take down an infringing clip, because in those cases 

Bienstock's sub-publishers either do not have authority under the express terms of the 

agreements between them and Bienstock to post content to youtube.com or to authorize third 

parties to posts clips containing Bienstock content on youtube.com, a website that is available 

worldwide, or the sub-publisher is required to seek permission from Bienstock before issuing a 

license to grant the right to exploit Bienstock content on the internet. 

REQUEST FOR ADMISSION NO. 26: 

Individually for each accused clip, admit that you did not consult with the writer of the 

work-in-suit to ensure that the clip was authorized to appear on the YouTube.com site. 

RESPONSE TO REQUEST FOR ADMISSION NO. 26: 

Bienstock objects to this request on the grounds that it is vague and ambiguous, including 

852224.4 -19-



SJA-1621

CONF TIAL 

the tenns "consult", "ensure" and "Miter". Bienstock further objects on the ground that the 

ence to ock's c iff Stag Music drende Reques 

unintelligible, Bienstock further objects to this Request on the ground that the requested matter 

tside th of info n relev s case. . ct to an ut waiv' 

aing 0 s, Bien enies t uest to t nt it im at Bien 

obligated to consult with the "Miter" to ensure that each accused clip was unauthorized to be on 

ouTub te, and that, w ectto e used cl stockh 

obligation to consult with the "writer" of the work prior to taking action against Defendants for 

'ngemen 

.vEST 

'enstoc ' 

ADMIS 

ks, 

NO. 27 

Individually for each accused clip, admit that you did not consult with any of your 

sees to that the as not a ed to a n the Y .com S1 

RESPONSE TO REQUEST FOR ADMISSION NO. 27: 

Bien bjects t equest ground . is vagu ambiguo 

ding th "consu "ensure nstock objects Reques 

ground that the requested matter is outside the scope of infonnation relevant to this case. Subject 

d witha ving the ing obj , Bienst nies tha respect 

accused clip, any of the infringing clips involved licensed materials within the Scope of the 

se. 

JUEST ADMIS NO. 28 

Admit that you have not used Y ouTube's Content Verification Program. 

PONS REQUE RAD ON NO 

Bienstock objects on the grounds that it is vague and ambiguous and that Y ouTube has 
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used several euphemisms tQ refer to a number of "tools" that it offers to content owners. 

Bienstock further objects to this Request on the ground that it calls for the disclosure of 

information protected by the attorney-client privilege and/or the work-product doctrine. 

Bienstock further objects to this Request on the ground that the requested matter is outside the 

scope of information relevant to this case. To the extent that the Content Verification Program 

"tool" is an electronic substitute for a DMCA takedown notice, Bienstock admits that it has not 

used this "tool", and otherwise denies the Request. 

REQUEST FOR ADMISSION NO. 29: 

Admit that you have not used YouTube's Content ID tool. 

RESPONSE TO REQUEST FOR ADMISSION NO. 29: 

Bienstock objects on the grounds that that it is vague and ambiguous and YouTube has 

used several euphemisms to refer to a number of "tools" that it offers to content owners. 

Bienstock further objects to this Request on the ground that it calls for the disclosure of 

information protected by the attorney-client privilege and/or the work-product doctrine. 

Bienstock further objects to this Request on the ground that the requested matter is outside the 

scope of information relevant to this case. To the extent that Content ID is a tool that refers to 

digital fingerprinting technology, Bienstock states that Defendants have not made their digital 

fmgerprinting technology readily available to Plaintiffs on reasonable terms. 

REOUEST FOR ADMISSION NO. 30: 

Admit that on no occasion prior to November 7, 2007 did you inform YouTube of the 

presence and location of any video on the YouTube.com site that allegedly infringed your 

copyrights. 
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RESPONSE TO REQUEST FOR ADMISSION NO. 30: 

Bienstock objects to this Request on the ground that it requires the compilation or review 

of information otherwise within Defendants' possession, custody or control and more easily 

accessible to Defendants. Subject to and without waiving the foregoing objections, Bienstock 

denies this Request. 

REOUEST FOR ADMISSION NO. 31: 

Admit that on no occasion prior to November 7. 2007 did you inform YouTube of the 

presence of any accused clip on the YouTube.com site. 

RESPONSE TO REQUEST FOR ADMISSION NO. 31: 

Bienstock objects to this Request on the ground that it requires the compilation or review 

of information otherwise within Defendants' possession, custody or control and more easily 

accessible to Defendants. Subject to and without waiving the foregoing objections, Bienstock 

denies this Request, and states that a copy of the Amended Complaint, listing video clips on the 

YouTube website that infringed Bienstock's works, was submitted to YouTube's counsel on 

October 8, 2007, and that the Amended Complaint, containing the same list of video clips, was 

filed with the Court on November 7, 2007. 

REQUEST FOR ADMISSION NO. 32: 

Admit that you retracted DMCA takedown notices sent to Y ouTube for one or more of 

your works. 
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RESPONSE TO REQUEST FOR ADMISSION NO. 32: 

Subject to and without waiving the foregoing objections, Bienstock denies this Request. 

Dated: January 11,2010 

852224.4 

Respectfully submitted, 

LIEFF, CABRASER, HEIMANN & 
BERNSTEIN, LLP 
250 Hudson Street, 8th Floor 
New York, New York 10013-1413 
Phone: (212) 355-9500 
Facsimile: (2 ) 355-9592 
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UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF NEW YORK 

VIACOM INTERNATIONAL, INC., COMEDY 
PARTNERS, COUNTRY MUSIC TELEVISION, 
INC., PARAMOUNT PICTURES CORPORATION, 
AND BLACK ENTERTAINMENT TELEVISION, 
LLC, 

) 

) 

) 

) 

) 

) 

PLAINTIFFS,) CASE NO. 
) 07-CV-2103 

vs. ) 

) 

YOUTUBE, INC., YOUTUBE, LLC, AND ) 

GOOGLE, INC., ) 

) 

DEFENDANTS. ) 

-------------------------------------) 
THE FOOTBALL ASSOCIATION PREMIER 
LEAGUE LIMITED, BOURNE CO., ET AL., 
ON BEHALF OF THEMSELVES AND ALL 
OTHERS SIMILARLY SITUATED, 

) 

) 

) 

) 

) 

) 

PLAINTIFFS,) CASE NO. 
) 07-CV-3582 

vs. ) 

) 

YOUTUBE, INC., YOUTUBE, LLC, AND ) 

GOOGLE, INC., ) 

) 

DEFENDANTS. ) 

-------------------------------------) 
VIDEOTAPED 30 (B) (6) DEPOSITION OF 

X-RAY DOG MUSIC, INC. through TIMOTHY A. STITHEM 
TUESDAY, DECEMBER 8, 2009 

LOS ANGELES, CALIFORNIA 

Job No. 18195 
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UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF NEW YORK 

VIACOM INTERNATIONAL, INC., COMEDY 
PARTNERS, COUNTRY MUSIC TELEVISION, 
INC., PARAMOUNT PICTURES CORPORATION, 
AND BLACK ENTERTAINMENT TELEVISION, 
LLC, 

PLAINTIFFS, 

vs. 

YOUTUBE, INC., YOUTUBE, LLC, AND 
GOOGLE, INC., 

DEFENDANTS. 

THE FOOTBALL ASSOCIATION PREMIER 
LEAGUE LIMITED, BOURNE CO., ET AL., 
ON BEHALF OF THEMSELVES AND ALL 
OTHERS SIMILARLY SITUATED, 

PLAINTIFFS, 

vs. 

YOUTUBE, INC., YOUTUBE, LLC, AND 
GOOGLE, INC., 

DEFENDANTS. 

CASE NO. 
07-CV-2103 

CASE NO. 
07-CV-3582 

VIDEOTAPED 30(B) (6) DEPOSITION OF X-RAY DOG 

MUSIC, INC. through TIMOTHY A. STITHEM, taken on 

behalf of the Defendants, at 10:05 a.m., Tuesday, 

December 8, 2009, at 350 South Grand Avenue, Los 

Angeles, California, before Elizabeth Borrelli, 

CSR No. 7884, pursuant to notice. 

DAVID FELDMAN WORLDWIDE, INC. 
450 Seventh Avenue - Ste 2803, New York, NY 10123 (212)705-8585 
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1 APPEARANCES OF COUNSEL 

2 

3 FOR CLASS PLAINTIFFS AND THE DEPONENT: 

4 BERNSTEIN LITOWITZ BERGER & GROSSMANN, LLP 

5 BY: BENJAMIN GALDSTON, ESQ. 

6 12481 High Bluff Drive 

7 Suite 300 

8 San Diego, California 92130-3582 

9 (858) 720-3188 

10 (858) 436-0188 (fax) 
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12 

13 FOR DEFENDANT YOU TUBE: 

14 MAYER BROWN, LLP 

15 BY: BETH ANN SCHULTZ, ESQ. 

16 1675 Broadway 

17 New York, New York 10019-5820 

18 (212) 506-2355 

19 (212) 849-5855 (fax) 
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22 
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24 

25 
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4 BY: MICHELE K. KEEGAN, ESQ. 
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1 13:32 posted promotional materials for Cloverfield as 

2 opposed to -- a licensed use as opposed to an 

3 unlicensed use? 

4 MR. GALDSTON: Object to the form of the 

5 13:32 question. Lacks foundation and calls for 

6 speculation and is compound. 

7 THE WITNESS: Yeah, I'm not really sure 

8 how to answer that question, because no one 

9 sitting -- any general person sitting anywhere is 
\ 

10 13:32 going to know whether something has been licensed or 

11 not unless you follow up with those entities. 

12 People at Paramount would answer the question. 

13 People at X-Ray Dog who owned a piece of work would 

14 answer the question. 

15 13:32 BY MS. SCHULTZ: 

16 Q. I'm going to show you what has been 

17 marked -- what will be marked as Exhibit 6. It's 

18 XD00063860. 

19 (Whereupon Exhibit 6 was marked for 

20 13:33 identification.) 

21 THE WITNESS: Are you done with this one? 

22 BY MS. SCHULTZ: 

23 Q. Yes. 

24 Now, this looks like a licensing agreement 

25 13:33 for the use of Dethrone -- Dethroned --

DAVID FELDMAN WORLDWIDE, INC. 
450 Seventh Avenue - Ste 2803, New York, NY 10123 (212)705-8585 
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1 13:33 A. Uh-huh. 

2 Q. -- in a nonbroadcast trailer for the video 

3 game Transformers Deep Six; is that correct? 

4 A. Appears to be. Let me just keep looking 

5 13:33 through it quickly. 

6 Okay. 

7 Q. Paragraph 4, License Use, states that, 

8 "The licensee may use the work in trailers, 

9 advertisements and promotional materials in 

10 13:34 nontheatrical trailer for Internet use only." 

11 Do you see that? 

12 A. Yes, I do. 

13 Q. Does the Internet include a posting of 

14 that material on YouTube? 

15 13:34 MR. GALDSTON: Object to the form of the 

16 question. It calls for a legal conclusion. 

17 THE WITNESS: The trailer for the video 

18 game or any specific advertisement created with our 

19 work in it can be posted on the Internet. The 

20 13:34 client has the right to use it on any website it 

21 seems -- deems appropriate for their marketing 

22 campaign. 

23 BY MS. SCHULTZ: 

24 Q. So that means that the licensee could post 

25 13:34 that material on YouTube, correct? 

DAVID FELDMAN WORLDWIDE, INC. 
450 Seventh Avenue - Ste 2803, New York, NY 10123 (212)705-8585 
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1 13:34 A. I wouldn't restrict them not to. 

2 Q. Do you know whether the licensee posted 

3 any content on YouTube pursuant to this license? 

4 A. I'm not aware of it. 

5 13:35 MR. GALDSTON: Object to the form of the 

6 question. Calls for a legal conclusion. 

7 THE WITNESS: I'm not aware of ... 

8 BY MS. SCHULTZ: 

9 Q. Did you ever inquire as to whether the 

10 ·13: 35 licensee or its designee posted promotional 

11 materials for Too Human on YouTube -- on -- I'm 

12 sorry -- Transformers Deep six on YouTube? 

13 A. Who would I inquire with? The licensee? 

14 I have not personally. 

15 13:35 Q. And how would YouTube be able to determine 

16 if the Ayzenberg Group or its designee -- I'm sorry. 

17 Let's use the Ayzenberg. 

18 How would YouTube be able to determine if 

19 the Ayzenberg Group or its designee posted 

20 13:36 promotional materials for Transformers Deep six on 

21 YouTube? 

22 MR. GALDSTON: Object to the form of the 

23 question. Calls for speculation. 

24 THE WITNESS: I'm not sure how YouTube 

25 13:36 does its practices of determining what goes on their 

DAVID FELDMAN WORLDWIDE, INC. 
450 Seventh Avenue - Ste 2803, New York, NY 10123 (212)705-8585 
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1 13:36 website. I can't speculate on what they do or don't 

2 do. 

3 BY MS. SCHULTZ: 

4 Q. Is looking at the clip enough to determine 

5 13:36 whether it's an authorized use or not? 

6 MR. GALDSTON: Object to the form of the 

7 question. Calls for speculation. 

8 THE WITNESS: Yeah, I'm not sure how I 

9 could answer that. I feel like we've kind of 

10 13:36 answered this already. 

11 Any person looking at something won't know 

12 unless they've done their homework. 

13 BY MS. SCHULTZ: 

14 Q. And that homework would be ... 

15 13:36 A. Making sure that the rights for all 

16 copyright owners with attached things were taken 

17 care of. 

18 Q. Paragraph 6 states that, "The licensing 

19 fee is a special rate." 

20 13:37 What does that mean? 

21 MR. GALDSTON: Well, I object. The 

22 document speaks for itself. And I think you've 

23 mischaracterized. Mischaracterizes the document. 

24 THE WITNESS: Yeah, I can't honestly say 

25 13:37 why it says, "special rate." 

DAVID FELDMAN WORLDWIDE, INC. 
450 Seventh Avenue - Ste 2803, New York, NY 10123 (212)705-8585 
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1 13:45 correct? 

2 MR. GALDSTON: Objection. Lacks 

3 foundation. You're asking about this e-mail, not 

4 the license 

5 13:46 MS. SCHULTZ: Yes. 

6 MR. GALDSTON: -- that was actually 

7 presumably subsequently executed, correct? 

8 MS. SCHULTZ: Correct. 

9 MR. GALDSTON: Okay. 

10 13:46 THE WITNESS: I think it's also going on 

11 the record that I'm my recollection is that this 

12 didn't cover any of the two works in suit either. 

13 BY MS. SCHULTZ: 

14 Q. When you entered into licenses that were 

15 13:46 for use of the works on the Internet, did you inform 

16 YouTube that you had licenses out there that 

17 permitted certain uses of your works? 

18 A. That's a pretty compound question. If you 

19 could break that up for me, it would be great. 

20 13:46 Q. Did there ever come a time that you 

21 notified You Tube that there was an authorized use of 

22 your work that could be posted on YouTube? 

23 MR. GALDSTON: And you're excluding 

24 through the discovery process in this case? 

25 13: 47 MS. SCHULTZ: Yes. 
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1 13:47 MR. GALDSTON: So prior to this --

2 MS. SCHULTZ: Prior to. 

3 MR. GALDSTON: Okay. 

4 THE WITNESS: Okay. 

5 13:47 I'm not sure what that just meant, but ... 

6 MR. GALDSTON: She's framing it in time. 

7 So other than the mechanisms of the discovery in 

8 this action, prior to the litigation ... 

9 THE WITNESS: To be honest with you, I'm 

10 13: 47 not going to inform all the various websites that we 

11 have licenses in place. That would be mundane 

12 administration work that I don't need to do. 

13 We're having a hard enough time tracking 

14 the people who use our music unauthorized, let alone 

15 13:47 telling people this is authorized. Again, I would 

16 never get anything done. This is a small company. 

17 BY MS. SCHULTZ: 

18 Q. So you've never informed YouTube of an 

19 authorized licensed work? 

20 13:47 A. I haven't informed any websites of any 

21 authorized work. 

22 Q. Including YouTube? 

23 A. If you want to put it that way, yes. 

24 Q. Does X-Ray Dog enter into blanket 

25 13: 48 licensing agreements? 
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1 13:48 MR. GALDSTON: Object to the form of the 

2 question. 

3 THE WITNESS: Well, not necessarily a true 

4 blanket. There's merry -- there's very different 

5 13:48 approaches to a blanket license. And the standard 

6 generic blanket license, no, we do not. 

7 BY MS. SCHULTZ: 

8 Q. What is -- what would -- how would you 

9 define a standard blanket license? 

10 13:48 A. A client pays a fee, and they do not have 

11 to report nor track the music they use under that 

12 fee. 

13 Q. Has XRD ever entered into a licensing 

14 agreement where a licensee may choose from a pool of 

15 13:49 XRD works to use over a specified period of time? 

16 A. Not that I'm aware of. That doesn't sound 

17 like something we would do. 

18 Q. I'm going to hand you what's going to be 

19 marked as Exhibit 8. It's XD00063639. 

20 13:49 (Whereupon Exhibit 8 was marked for 

21 identification.) 

22 BY MS. SCHULTZ: 

23 Q. Let me know when you're finished. 

24 A. Okay. 

25 13:50 Q. Was this license executed? 
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1 14:06 forward.

2 A. Okay.

3 Q. You know, you -- you get a little -- you

4 know, I mean, sometimes I just don't know exactly

5 14:06 what it is, and --

6 A. Yes.

7 Q. -- so if it's a list of subpublishers,

8 that helps me, because I didn't necessarily know

9 that.

10 14:06 A. Okay.

11 Q. Are these all of the subpublishers that

12 XRD has entered contracts with?

13 MR. GALDSTON: At present?

14 MS. SCHULTZ: At present is fine.

15 14:06 THE WITNESS: Yeah. Was there a date on

16 this sheet?

17 BY MS. SCHULTZ:

18 Q. There was not.

19 MS. KEEGAN: The e-mail.

20 14:06 MS. SCHULTZ: It was -- the e-mail was in

21 '07.

22 THE WITNESS: Okay.

23 Then I can't really say at present,

24 because it's '09. So without knowing immediately

25 14:06 offhand if any of these have changed -- well, a
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1 14:06 couple have, but -- so as of 2007, this would be

2 accurate.

3 BY MS. SCHULTZ:

4 Q. And I think you just explained it, but it

5 14:07 says, "Statement received." Is that what -- that

6 would be when you receive a statement from the

7 subpublisher?

8 A. Correct.

9 Q. And you would receive those, you said,

10 14:07 about twice a year, every --

11 A. Yes.

12 Q. Okay.

13 And can these subpublishers execute

14 licenses for use of XRD's works on the Internet?

15 14:07 A. Yes.

16 Q. Does that include YouTube?

17 MR. GALDSTON: Object to the form of the

18 question.

19 THE WITNESS: Is YouTube on the Internet?

20 14:07 BY MS. SCHULTZ:

21 Q. You tell me.

22 A. Then I would say yes.

23 Q. What is EMI?

24 A. EMI is a large publishing company.

25 14:08 Q. And what is EMI's relationship with X-Ray
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1 14:08 Dog?

2 A. They have several subpublishing agents in

3 various territories.

4 Q. Do you know which territories?

5 14:08 A. Well, off the top of my head, but looking

6 at this list -- well, first of all, they have

7 territories in -- they have companies in every

8 territory. We just chose not to go with some of

9 them.

10 14:08 Here it's Hungary. Ireland, which we've

11 since discontinued working with. Italy, same thing.

12 Scandinavia, we're still in business with them.

13 Sweden. Taiwan. And technically U.K. KPM Music is

14 a division of EMI.

15 14:08 MS. SCHULTZ: I'm going to hand you what's

16 going to be marked as Exhibit 10, which is

17 XD00057132.

18 (Whereupon Exhibit 10 was marked for

19 identification.)

20 14:09 THE WITNESS: Do I need this one still?

21 No?

22 BY MS. SCHULTZ:

23 Q. After you get a chance to look at the

24 agreement, if you could just let me know what this

25 14:09 agreement is.
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1 14:17 e-mail? 

2 A. I don't use the e-mail. It just is -- I 

3 receive everything. 

4 Q. Okay. 

5 14:17 The bottom e-mail message is from 

6 weison@ms2.hinet.net. 

7 Do you know who that is? 

8 A. I have no idea. 

9 Q. Okay. 

10 14:17 And from what you just said, does it make 

11 sense, would that individual have sent an e-mail to 

12 your website? 

13 A. Yep. 

14 Q. Okay. 

15 14:17 So that e-mail went to your website e-mail 

16 address? 

17 A. Yep. We have several friends, maybe 

18 hundreds, that kind of look out for us and let us 

19 know when things look fishy, as this clearly was. 

20 14:17 Q. So what that person did was send you a 

21 YouTube clip and ask you, did they pay you anything? 

22 A. Yep. 

23 And the answer was no. 

24 Q. And you wrote, "Here's a really good one 

25 14:18 for the YouTube file," dot, dot, dot, question mark. 
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1 14:18 A. Uh-huh. 

2 Q. What does that mean? 

3 A. It would mean another infringement on 

4 You- or I'm sorry -- another unauthorized use on 

5 14:18 YouTube that we needed to look into. 

6 Q. And then you say, "Would be nice to know 

7 if this was licensed," dot, dot, dot, dot, "but I'm 

8 not sure what language it is" --

9 A. Right. 

10 14:18 Q. dot, dot, dot. 

11 By looking at the YouTube clip, it wasn't 

12 enough to let you know whether that was an 

13 authorized use or not of your work? 

14 MR. GALDSTON: Object to the form of the 

15 14:18 question. Calls for speculation. 

16 THE WITNESS: Yeah, because we would have 

17 to consult with our foreign publisher. 

18 But in this case, since it was a language 

19 I couldn't tell, Asian language of some sort, I was 

20 14:19 not even clear on which Asian country it would be. 

21 BY MS. SCHULTZ: 

22 Q. Why does not knowing what language the 

23 video was in make it difficult to know whether it 

24 was a licensed use? 

25 14:19 A. Well, I'm not very proficient on the 
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1 14:19 different Asian -- you know, the language, the way 

2 it's spelled out, you know, in its written form. I 

3 couldn't tell. 

4 Q. Do you remember this clip? 

5 14:19 A. Off the top of my head, no. 

6 Q. And it sounds like from before you said 

7 you figured out that it was an unlicensed use? 

8 MR. GALDSTON: Object to the form of the 

9 question. 

10 14 :19 THE WITNESS: It didn't appear to be an 

11 authentic production. It appeared to be a homemade 

12 animated video. 

13 BY MS. SCHULTZ: 

14 Q. And so did you ever determine whether it 

15 14 :20 was an authorized use? 

16 A. I can't say yes or no. I can't recall 

17 exactly what the outcome was. 

18 Q. Did anyone at X-Ray Dog follow up on this? 

19 A. I believe we tried, yes. 

20 14:20 Q. And what did you do? 

21 A. I forwarded this to -- well, Mitch and 

22 Lauren, who were handling some of the international 

23 people contacts, publishers, and then they put forth 

24 a question to their contacts. 

25 14:20 I can't recall if there was an answer or a 
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1 14:20 license or if we added it to our Excel list of 

2 YouTube unauthorized usages. 

3 Q. You're not sure whether it got added? 

4 A. I couldn't say 100 percent right now. 

5 14:20 Q. Do you know how many hours XRD spent 

6 trying to figure this out? 

7 A. I would only guess several. 

8 Q. And if it was difficult for XRD to 

9 determine if this was a licensed use, how would 

10 14:21 YouTube be able to tell if this was an authorized 

11 use? 

12 MR. GALDSTON: Object to the form of the 

13 question. Calls for speculation. And has been 

14 asked and answered. 

15 14 :21 THE WITNESS: Yeah. It would have to be a 

16 system set up where whoever is broadcasting 

17 materials has an agreement in place with whoever is 

18 posting that that they have the rights to do such 

19 things. 

20 14:21 BY MS. SCHULTZ: 

21 Q. So that's the system you believe should be 

22 set up for YouTube? 

23 MR. GALDSTON: Object to the form of the 

24 question. It's argumentative. Calls for 

25 14:21 speculation. 
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1 14:21 THE WITNESS: Yeah, I believe there is a 

2 fiduciary duty or a duty by anyone broadcasting to 

3 the world video information material that it's not 

4 violating any other people's copyrights, which is 

5 14:22 clearly the case with YouTube, which many of the 

6 clips up there freely admit that, "I don't own the 

7 copyright of this Star Wars video, nor this piece of 

8 music from X-Ray Dog Music, but I'm posting it up 

9 here anyway." It says it right there. Many of 

10 14:22 these clips do the same thing. 

11 So, unfortunately, we have no control over 

12 stopping that. Because people do it daily. 

13 Hundreds. We stop 10, 10 more show up. It doesn't 

14 stop. 

15 14:22 BY MS. SCHULTZ: 

16 Q. What's the system you would propose that 

17 YouTube follow to prevent unauthorized uses on its 

18 site? 

19 MR. GALDSTON: Object to the form of the 

20 14:22 question. Calls for speculation. Asked and 

21 answered. Lacks foundation. 

22 THE WITNESS: I'm not an expert. I 

23 can't -- I can't speak to that. I just -- I feel 

24 like any entity that is large and broadcasting to 

25 14:23 the world should have some responsibility to make 
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X-"R.AYDOG 
MV'SI.t:.tNf!:.. 

1023 North Hollywood W;y, Suite 103 Burbank, CA 91505 (818) 597-4859 

SYNCHRONIZATION AND MASTER USE LICENSE 

This Synchronization and Master Use Agreement ("Agreement") is entered into as of the lih day of June, 
2009 by and between THE AYZENBERG GROUP located at 49 East Walnut Street Pasadena, CA 91103 ("Licensee") 
and X-RAY DOG MUSIC, INC., A California Corporation located at 1023 North Hollywood Way, Suite 103 Burbank, 
CA 91505 ("Licensor"), who owns or controls 100% of the Synchronization and Master Use rights to the musical 
composition and sound recording listed herein below (the "Property"), in connection with Licensee's desire to use 
the Property as set forth herein. 

WHEREAS, Licensor owns or controls the copyright in the musical composition and the master sound 
recording entitled "Dethroned" composed by Paul Dinletir (ASCAP) and music published by X-RAY DOG 
PUBLISHING (ASCAP) (hereinafter referred to as the "Composition" or the "Master" or jointly as the "Property"); 
and 

WHEREAS, Licensee is engaged in the production of a non-broadcast trailer for the VIDEO GAME 
"Transformers Deep 6" (hereinafter referred to as the "VIDEO GAME"); and 

WHEREAS, Licensee desires to utilize the Property in connection with the production and exploitation of 
trailers, advertisements and promotional materials for the VIDEO GAME; and, 

NOW THEREFORE, in consideration of the promises, conditions, and warranties hereinafter set forth, 

Licensor and Licensee hereby agree as follows: 

1. Term: IN PERPETUITY 

2. Territory: WORLDWIDE 

3. Nature of Use: Background Instrumental [for no more than :60 seconds for the NON-BROADCAST 
spotl in synchronized or time relation to visual or audio material from the VIDEO GAME, for the purpose of 
advertising and promoting the VIDEO GAME. 

4. Licensed Use: Subject to the limitations set forth herein, licensor hereby grants to licensee the 
right to use the Property for trailers, advertisements and promotional materials, including 
derivatives of the foregoing for the VIDEO GAME, in the following media: Non-Theatrical Trailer 
for internet use only. 

S. Limitations: Notwithstanding the foregoing, and Without limitation, this License does not grant 
to Licensee any right or authority to: 

a. separately use the title of the Property or the story, if any, of the Property; 

b. incorporate the Property on or in compact discs, phonograph records and/or tapes 
including any sound track recording; 

Ayzenberg Group - Transformers Deep 6 Trailer - Non-Broadcast Internet, WW In perp 
X-Ray Dog Music- Dethroned 
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c. Incorporate the Property in non-linear flash openings on websites as a featured (non­
background) music usage. 

d. incorporate the Property in any so-called "making-of" programs, except as set forth in 
paragraph 7 below; 

e. add vocals to an instrumental only Composition, or edit/modify the Master other than 
for timing, without Licensor's prior written consent; or 

f. Use the Property for any non-promotional purpose, which for purposes herein shall 
mean any purpose for which Licensee is paid, or by barter receives, any type of 
consideration. 

g. use the Property in any interactive or non-linear context; 

h. Permit the downloading of an audio only recording of the Property. 

, ,~ 6. _ Conside~~tion,:, In full consideration of the rights granted herein, Licensee shall pay Licensor a 
speciai rate of $i,oOO:OO upon'-execution hereof-or upon release of any trailer, advertisement or promotiomll­
material embodying the Property pursuant to the terms herein, whichever occurs first. 

7. OpCiisAI"MakiA8 Of'" lieeR5ee 51:1all l:Ia e tl:le a~tiaR, l:IiEI:I 51:1all Be BeeR'leB eileFsi5eB Y~SA 
"'FitteR RstiSE! witl:liR 1iwei"e In) R'lSRtI:lS fFSA'! tile Elate Ilereaf aRE! pa,'A'leRt sf aR ae!e!itisRal fee ts biseRssF iFt tl:le 
aR'lat;lRt af H,§Qg.Qg, te ellteRe! tile 1ieFR'l5 ef ttl.i5 bieeRse ta iRsh:lele tl:le !:1st! sf tl:le PFe/ileFty il'! 59 eallee! "A'laltiRg 
9f" ~FsgFaR'ls faF ell~lsitatisR as set teRti. iR l3aFagFal3l:is 1, ;1, ~, 4 aRe! § aBe"e. 

8. Performance Royalties: Nothing herein shall be construed to limit Licensor's right to receive 
performance royalties for the Composition from the applicable performing rights society. 

9. Media Buy Schedules: Licensee agrees to promptly provide Licensor, at Licensor's request, with 
all media buy schedules pursuant to date and time of network Television or other media performances. 

10. Cue Sheets/I SCI Codes: Licensee agrees to promptly provide Licensor, at Licensor's request, with 
all studio cue sheets, including International Standard Commercial Identification ("ISCI") codes. 

11. Re-Use Fees: The Licensor shall make any and all payments to all musicians, vocalists, arrangers 
and copyists whose performances are embodied in the Property which may be required under the American 
Federation of Musicians Labor Agreement, the American Federation of Television and Radio Artists labor 
Agreement, or any other applicable and binding union agreement in connection with the use of the Property by 
licensee in accordance with this license. licensor hereby agrees to defend, indemnify and hold licensee harmless 
from and against any and all claims, demands or actions with respect to such fees and payments, with a maximum 
liability no greater than the consideration received by licensor hereunder. 

12. Warranties and Representations: licensor hereby warrants and represents that it has the legal 
right and authority to enter into this license and to grant those rights granted to licensee hereunder and that such 
grant will not infringe on the rights of any other person or entity. If said warranty shall be breached in whole or in 
part, licensor's total liability shall be limited to repaying to licensee the consideration theretofore paid by licensee 
under this license to the extent of such breach. 

13. Notices: All notices hereunder shall be sent certified mail, return receipt requested, or delivered 
by hand to the applicable address set forth hereinabove unless and until written notice, via registered mail, to the 
contrary Is received by the applicable party. Copies of all notices to licensor shall be sent to Berger, Kahn, attn.: 
Owen J. Sloane, 4215 Glencoe Avenue, 2nd Floor, Marina Del Rey, California 90292. 
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14. Cure and Remedies: In the event that Licensee, or its assigns, licensees, or sub-licensees, 
breaches this License and fails to cure such breach within thirty (30) days after written notice of such breach is 
given by Licensor to Licensee, then this License will automatically terminate. Such termination shall render the 
distribution, licensing, or use of the Property as unauthorized uses, subject except as set forth in paragraph 15 
below to the rights and remedies provided by the laws, Including copyright, and equity of the various countries 
within the territory. 

15. No Injunctive Relief: Provided this License is terminated by reason of paragraph 14 above for 
failure to timely pay any license fees hereunder, Licensor's rights and remedies shall be limited to Licensor's right, 
if any, to recover damages in an action at law and in no event shall Licensor be entitled by reason of such breach to 
enjoin, restrain or seek to enjoin or restrain the distribution or other exploitation of the VIDEO GAME. 

16. Assignment: Licensee shall have the right to assign this Agreement or any of its rights hereunder 
at any time to any person, firm or entity provided that such assignment shall not be effective as to licensor unless 
and until written notice in accordance with paragraph 13 above is given by Licensee to Licensor. Licensor may not 
assign any of the obligations hereunder unless such assignee acquires all or substantially all of licensor's stock 
and/or assets. 

17. Applicable Law: This License shall be governed by andconstruedurlderthe laws of the State o{- ~ .. 
California, and any actions or proceedings between the parties hereto to enforce any provisions of this License 
shall be conducted in the County of Los Angeles. 

18. Miscellaneous: 

a. If any part of this License shall be determined to be invalid or unenforceable by a court 
of competent jurisdiction or by any other legally constituted body having jurisdiction to 
make such a determination, the remainder of this License shall remain in full force and 

effect. 

b. This license is binding upon, and shall inure to the benefit of the parties and their 
respective successors and/or assignees of the parties hereto, but in no event shall 
Licensee be relieved of its obligations hereunder without the express written c:onsent of 
Licensor. 

c. No waiver by either party of a breach or default hereunder of the other party shall be 
deemed a waiver of any other provisions hereof or of any subsequent breach or default 

by such party. 

d. The section headings and captions contained herein are for reference purposes and 
convenience only and shall not in anyway affect the· meaning-or interpretation of this 
License. 

e. This License sets forth the entire understanding of the parties hereof with respect to the 
subject matter hereof, and may be modified solely by a written instrument signed by 
both parties hereto. . 
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IN WITNESS WHEREOF, and intending to be legally bound thereby, the parties acknowledge that they 
have read, are aware of the contents hereto, and have executed this license on the date and year first written 
above. 

Date: ~h" 1~ By:_---.-..:=--tf(.i1l.!!U~z:..J!...J£.---=~---­
X-RAY OifG MUSIC, INC., A California 

Date: b/&irn BY:_A_~ ___ _ 
THE AYZENBERG GROUP /It's Authorized Agent ("LICENSEE") 

REF: Invoice Number: 2463 
Effective as of: 6/17/2009 ---~-.. -~.-
Project Title: Transformers Deep 6 Video Game Trailer 
Usage: Internet Streaming Non- Broadcast / WW in Perpetuity 
Client: The Ayzenberg Group 

Total Amount Due: $Z,OOO.OO 

Originally Requested By: Mehera Whedon 

1023 North Hollywood Way, Suite 103 Burbank, CA 91505 (818) 597-4859 
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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

THE FOOTBALL ASSOCIATION
PREMIER LEAGUE LIMITED, BOURNE
CO. (together with its affiliate MURBO
MUSIC PUBLISHING, INC.), MUSIC
FORCE MUSIC PUBLISHING
COMPANY, INC., CAL IV
ENTERTAINMENT LLC, ROBERT TUR
d/b/a LOS ANGELES NEWS SERVICE,
NATIONAL MUSIC PUBLISHERS’
ASSOCIATION, THE RODGERS &
HAMMERSTEIN ORGANIZATION,
STAGE THREE MUSIC (US), INC.,
EDWARD B. MARKS MUSIC
COMPANY, FREDDY BIENSTOCK
MUSIC COMPANY d/b/a BIENSTOCK
PUBLISHING COMPANY, ALLEY
MUSIC CORPORATION, X-RAY DOG
MUSIC, INC., FÉDÉRATION
FRANÇAISE DE TENNIS, THE MUSIC
FORCE LLC, and SIN-DROME
RECORDS, LTD. on behalf of themselves
and all others similarly situated,

Plaintiffs,

v.

YOUTUBE, INC., YOUTUBE, LLC and
GOOGLE, INC.,

Defendants.

Case No. 07 Civ. 3582 (LLS)

THE MUSIC FORCE MEDIA
GROUP LLC, THE MUSIC FORCE
LLC, AND SIN-DROME RECORDS,
LTD.’S RESPONSES AND
OBJECTIONS TO DEFENDANTS’
FIRST SET OF REQUESTS FOR
ADMISSION

Pursuant to Rule 36(a) of the Federal Rules of Civil Procedure, Named Plaintiff The

Music Force Media Group LLC, The Music Force LLC, and Sin-Drome Records, Ltd.

(collectively, “Music Force”) hereby responds and objects to the Requests for Admission (the
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“Requests”) propounded by Defendants YouTube, Inc., YouTube LLC and Google, Inc.

(“YouTube” or “Defendants”).

1. Music Force objects to the Requests on the ground that Music Force is still in the

process of gathering and analyzing information relevant to these Requests. Music Force has not

completed its review and analysis of all discovery obtained by the parties in this and the related

Viacom action. Additionally, defendants and non-parties have produced more than 1.5 million

pages of documents since October 13, 2009. Music Force has not yet examined each document

produced by defendants or otherwise in this action for the purpose of determining which

individual allegations of the Second Amended Class Action Complaint (“Complaint”) it might

support, nor has Music Force completed depositions that may more fully reveal facts and

information relevant to these Requests. As discovery is not yet closed, including deposition and

expert discovery, and the production of remaining data and/or documents, Music Force’s

responses to these Requests is preliminary and tentative subject to completion of discovery and

following an adequate opportunity to review and analyze all discovery in this action.

GENERAL OBJECTIONS

The following general objections and statements (“General Objections”) apply to each of

the particular Requests propounded by Defendants and are hereby incorporated within each

response set forth below. All of the responses set forth below are subject to and do not waive the

General Objections:

2. In responding to these Requests, Music Force does not concede the relevance,

materiality or admissibility of any of the admissions or responses sought herein. Music Force’s

responses are made subject to and without waiving any objections as to relevancy, materiality,

admissibility, vagueness, ambiguity, competency or privilege.
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3. Music Force does not waive any of its rights to object on any ground to the use of

its responses herein.

4. Music Force objects to the Requests to the extent that they set forth compound,

conjunctive or disjunctive statements.

5. Music Force objects to the each request, instruction or definition to the extent that

they seek to impose obligations beyond those imposed or authorized by the Federal Rules of

Civil Procedure, the Civil Local Rules of the United States District Court for the Southern

District of New York (“Civil Local Rules”), or the applicable standing orders and orders of this

Court.

6. Music Force objects to the each request, instruction or definition to the extent that

they seek information, documents, or other materials that are neither relevant to the subject

matter of this action, nor reasonably calculated to lead to the discovery of admissible evidence.

7. Music Force objects to the each request, instruction or definition to the extent that

they seek information, documents, or other materials protected by the attorney-client privilege,

the work product doctrine, or any other applicable privilege or immunity.

8. Music Force objects to the each request, instruction or definition to the extent that

they seek documents or information generated or compiled by or at the direction of Music

Force’s counsel.

9. Music Force objects to the each request, instruction or definition to the extent that

they seek information which is publicly available or which is already within Defendants’

possession, custody or control.

10. Music Force objects to the each request, instruction or definition to the extent that

they are vague, ambiguous, overly broad or unduly burdensome.

SJA-1653



Confidential

4

11. Music Force objects to the each request, instruction or definition to the extent that

they purport to require separate responses for each “Accused Clip” as compound and unduly

burdensome.

12. Music Force objects to each request to the extent that they fail to specify an

applicable time period and are thereby vague, ambiguous and overbroad.

13. Music Force objects to each request as premature to the extent that it calls for

expert opinion, particularly with respect to requests that require a legal conclusion.

14. Music Forces object to the each request, instruction or definition to the extent that

they purport to require Music Forces to respond to Defendants’ characterizations of legal

contentions or call for the application of law to fact to the extent such request seeks disclosure of

privileged information.

15. Music Force objects to the definitions of “the MF Entities”, “you” and “your” as

overly broad and unduly burdensome, and further objects to the extent it seeks to impose

obligations broader than those specified by Federal Rules of Civil Procedure 26, and Civil Local

Rule 26.3(c)(5). Music Force further objects on the grounds that the definition includes an

unknown and unknowable number of “present and former agents, employees, representatives,

accountants, investigators, attorneys,” “person[s] acting or purporting to act on its behalf”, and

“other person[s] otherwise subject to its control, which controls it, or is under common control

with them.” Moreover, this definition includes “affiliates,” “divisions,” and “units” without any

explanation of those terms’ meaning. Music Force further objects to the extent these definitions

call for privileged information and to the extent they seek information outside of Plaintiffs’

possession, custody or control. In responding to the requests, Plaintiffs will construe the terms
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“the MF Entities”, “you” and “your” to mean Named Plaintiffs collectively referred to herein as

Music Force.

16. Music Force objects to the definitions of “Work(s) In Suit” and “Accused Clip(s)”

as compound, vague and ambiguous. Music Force further objects to the extent these definitions

call for privileged information. Music Force further objects to the definitions of “Work(s) In

Suit” and “Accused Clip(s)” to the extent such definitions attempt to limit the number or identity

of infringed works or instances of infringement for which Music Force seeks recovery. As set

forth at paragraph 74 of the Second Amended Complaint, the infringed works specified by Music

Force in this litigation are “representative of Protected Works that are and have been infringed

by Defendants and/or YouTube’s users.” Similarly, the infringements identified in Exhibit A to

the Complaint and within the Complaint are representative and not an exhaustive list of the

ongoing and massive infringement by defendants. Music Force reserves all rights to identify

additional infringements and infringed works.

17. Music Force objects to the definition of “substantially DMCA-compliant

takedown notice” on the grounds that such definition vague and ambiguous as it requires a

qualitative judgment and lacks common or ready definition.

18. Music Force objects to the definition of “YouTube Copyright Protection Service”

on the grounds that such definition vague and ambiguous as it requires a qualitative judgment

and lacks common or ready definition.

19. Where Music Force indicates a lack of information or knowledge sufficient to

admit or deny a specific request, this lack of information or knowledge follows a reasonable

inquiry by Music Force, and the information known or readily obtainable by Music Force is

insufficient to enable the party to admit or deny.
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20. Music Force reserves the right to supplement or amend these responses. These

responses should not be construed as, and do not constitute, a waiver of Music Force’s right to

prove additional facts at summary judgment or trial or any other rights.

21. These general objections are continuing and are incorporated by reference in

Music Force’s answers to each of the Requests set forth below. Any objection or lack of

objection to any portion of these Requests is not an admission. Music Force reserves the right to

amend, supplement, modify, or correct these responses and objections as appropriate.

MUSIC FORCE’S RESPONSES AND OBJECTIONS TO SPECIFIC
REQUESTS FOR ADMISSION

Admit that at all relevant times YouTube was a “service provider” as that term is used in
17 U.S.C. § 512(k)(1)(B).

REQUEST FOR ADMISSION NO. 1

RESPONSE TO REQUEST FOR ADMISSION NO. 1

Music Force incorporates each of the foregoing General Objections. Music Force objects

to this Request on the grounds that it is vague and ambiguous, including the term “at all relevant

times.” Music Force further objects to this Request to the extent it calls for a legal conclusion.

Subject to and without waiving the foregoing objections, Music Force admits that the YouTube

website in part, provides or operates facilities for, among other things, "online services or

network access" as those terms are used in 17 U.S.C. § 512(k)(1)(B), and otherwise denies the

Request.

Admit that at all relevant times, YouTube stored material “at the direction of a user” as
that phrase is used in 17 U.S.C. § 512(c)(1).

REQUEST FOR ADMISSION NO. 2
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RESPONSE TO REQUEST FOR ADMISSION NO. 2

Music Force incorporates each of the foregoing General Objections. Music Force objects

to this Request as vague and overbroad, including with respect to the terms “at all relevant

times” and “material,” which are undefined terms. Music Force further objects to this Request to

the extent it calls for a legal conclusion. YouTube is a media entertainment enterprise that

engages in an array of directly and secondarily infringing activities that are neither storage nor at

the direction of a user, such as, without limitation, transforming, copying and distributing

material without the direction of a user. Subject to and without waiving the foregoing

objections, Music Force denies this Request.

Admit that the material you allege to infringe your copyrights in this case was stored on
the youtube.com service “at the direction of a user” as that phrase is used in 17 U.S.C. §
512(c)(1).

REQUEST FOR ADMISSION NO. 3

RESPONSE TO REQUEST FOR ADMISSION NO. 3

Music Force incorporates each of the foregoing General Objections. Music Force objects

to this Request for Admission as vague and overbroad, including with respect to the term

“material,” which is an undefined term. Music Force further objects to this Request to the extent

it calls for a legal conclusion. Subject to and without waiving the foregoing objections, Music

Force denies this Request.

Admit that all of your copyright infringement claims in this action allege infringement of
copyrights “by reason of the storage at the direction of a user” of material that resides on a
system or network controlled or operated by or for YouTube, as set forth in 17 U.S.C. §
512(c)(1).

REQUEST FOR ADMISSION NO. 4
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RESPONSE TO REQUEST FOR ADMISSION NO. 4

Music Force incorporates each of the foregoing General Objections. Music Force objects

to this Request for Admission as vague and overbroad, including with respect to the term

“material,” which is an undefined term. Music Force further objects to this Request to the extent

it calls for a legal conclusion. Subject to and without waiving the foregoing objections, Music

Force denies this Request.

Admit that at all relevant times, YouTube had “designated an agent to receive
notifications of claimed infringement” as set forth in 17 U.S.C. § 5l2(c)(2).

REQUEST FOR ADMISSION NO. 5

Music Force incorporates each of the foregoing General Objections. Music Force objects

to this Request on the grounds that it is vague and ambiguous, including the term “at all relevant

times.” Subject to and without waiving the foregoing objections, Music Force denies this

Request.

RESPONSE TO REQUEST FOR ADMISSION NO. 5

Admit that on every occasion that you sent YouTube a DMCA takedown notice relating
to an accused clip, YouTube responded “expeditiously,” as that phrase is used in 17 U.S.C. §
512(c)(1)(A)(iii), to remove or disable access to the material claimed to be infringing.

REQUEST FOR ADMISSION NO. 6

Music Force incorporates each of the foregoing General Objections. Music Force objects

to this Request on the grounds that it is vague and ambiguous, including the term “material”.

Music Force further objects to this Request to the extent it calls for a legal conclusion. Subject

to and without waiving the foregoing objections, Music Force denies this Request.

RESPONSE TO REQUEST FOR ADMISSION NO. 6
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REQUEST FOR ADMISSION NO. 7

Admit that on every occasion that you sent YouTube a DMCA takedown notice relating
to an accused clip, YouTube responded within seventy-two business hours to remove or disable
access to the material claimed to be infringing.

Music Force incorporates each of the foregoing General Objections. Music Force objects

to this Request on the grounds that it is vague and ambiguous, including the term “material.”

Subject to and without waiving the foregoing objections, Music Force denies this Request.

RESPONSE TO REQUEST FOR ADMISSION NO. 7

Admit that for all of the accused clips, prior to receiving a DMCA takedown notice from
you identifying those specific clips, YouTube did not have “actual knowledge” that the material
was infringing, as described in 17 U.S.C. § 512(c)(1)(A)(i).

REQUEST FOR ADMISSION NO. 8

Music Force incorporates each of the foregoing General Objections. Music Force objects

to this Request to the extent it calls for a legal conclusion. Subject to and without waiving the

foregoing objections, Music Force denies this Request.

RESPONSE TO REQUEST FOR ADMISSION NO. 8

Admit that on no occasion did YouTube fail to expeditiously remove or disable access to
an accused clip to the extent YouTube became aware of facts or circumstances from which
infringing activity was apparent, as described in 17 U.S.C. § 512(c)(1)(A)(ii).

REQUEST FOR ADMISSION NO. 9

Music Force incorporates each of the foregoing General Objections. Music Force objects

to this Request as compound. Music Force further objects to this Request to the extent it calls

for a legal conclusion. Subject to and without waiving the foregoing objections, Music Force

denies this Request.

RESPONSE TO REQUEST FOR ADMISSION NO. 9
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REQUEST FOR ADMISSION NO. 10

Admit that YouTube lacked the right and ability to control the infringing activity alleged
by you in this case, as described in 17 U.S.C. § 512(c)(l)(B).

Music Force incorporates each of the foregoing General Objections. Music Force objects to this

Request to the extent it calls for a legal conclusion. Subject to and without waiving the

foregoing objections, Music Force denies this Request.

RESPONSE TO REQUEST FOR ADMISSION NO. 10

Admit that YouTube did not receive a financial benefit directly attributable to the
infringing activity alleged by you in this case, as described in 17 U.S.C. § 512(c)(1)(B).

REQUEST FOR ADMISSION NO. 11

Music Force incorporates each of the foregoing General Objections. Music Force objects

to this Request to the extent it calls for a legal conclusion. Subject to and without waiving the

foregoing objections, Music Force denies this Request.

RESPONSE TO REQUEST FOR ADMISSION NO. 11

Admit that at all relevant times, access to and use of the youtube.com service was
provided to users by YouTube free and without charge.

REQUEST FOR ADMISSION NO. 12

Music Force incorporates each of the foregoing General Objections. Music Force objects

to the request as compound. Music Force further objects to the terms “at all relevant times”,

“access” and “use” as vague and ambiguous. For example, “use” of and “access” to the

youtube.com website includes various activities, such as advertising. Subject to and without

waiving the foregoing objections, Music Force denies that “use” of the youtube.com website was

provided free and without charge.

RESPONSE TO REQUEST FOR ADMISSION NO. 12
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Admit that during all time periods relevant to this case, the revenues generated by the
youtube.com service never exceeded the costs of operating the youtube.com service.

REQUEST FOR ADMISSION NO. 13

Music Force incorporates each of the foregoing General Objections. Music Force objects

to this Request on the grounds that it is vague and ambiguous, including the terms "all time

periods relevant to this case", "revenues", "generated", "service", "costs", and "operating".

Music Force further objects to this Request on the grounds that it is premature, as discovery is

ongoing and Music Force has not completed its review of relevant discovery obtained from

Defendants.

RESPONSE TO REQUEST FOR ADMISSION NO. 13

Admit that at all relevant times YouTube had adopted and reasonably implemented, and
informed its subscribers and account holders of, a policy that provides for the termination in
appropriate circumstances of subscribers and account holders of YouTube who were repeat
infringers, as described in 17 U.S.C. § 512(i)(1)(A).

REQUEST FOR ADMISSION NO. 14

Music Force incorporates each of the foregoing General Objections. Music Force objects

to this Request as vague and ambiguous, including the terms “at all relevant times”, “reasonably

implemented” and “appropriate circumstances”. Music Force further objects to this Request to

the extent it calls for a legal conclusion. Subject to and without waiving the foregoing

objections, Music Force denies this Request.

RESPONSE TO REQUEST FOR ADMISSION NO. 14

Admit that at no time relevant to this lawsuit have there been any “standard technical
measures” in existence as that term is defined in 17 U.S.C. §§ 512(i)(1)(B) and 512(i)(2).

REQUEST FOR ADMISSION NO. 15
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Music Force incorporates each of the foregoing General Objections. Music Force objects

to this Request as vague and ambiguous, including the term “in existence”. Music Force further

objects to this Request to the extent it calls for a legal conclusion. Music Force further objects to

this Request on the ground that the requested matter is outside the scope of information relevant

to this case. Subject to and without waiving the foregoing objections, Music Force denies

Request.

RESPONSE TO REQUEST FOR ADMISSION NO. 15

Admit that there has been no broad consensus of copyright owners and service providers
in an open, fair, voluntary, multi-industry standards process resulting in the development of
“standard technical measures,” as defined in 17 U.S.C. § 512(i)(2).

REQUEST FOR ADMISSION NO. 16

Music Force incorporates each of the foregoing General Objections. Music Force objects

to this Request on the grounds that it is vague and ambiguous, including the terms "broad

consensus", and "open fair, voluntary, multi-industry standards process". Music Force further

objects to this Request on the ground that the requested matter is outside the scope of

information relevant to this case. Music Force further objects to this Request to the extent it calls

for a legal conclusion. Music Force further objects to this Request to the extent it is not bounded

by any time period.

RESPONSE TO REQUEST FOR ADMISSION NO. 16

REQUEST FOR ADMISSION NO. 17

Admit that you do not claim in this case that YouTube failed to comply with 17 U.S.C.
§§ 512(i)(1)(B) (i.e., YouTube accommodates and not interfere with “standard technical
measures” to the extent any exist).
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Music Force incorporates each of the foregoing General Objections. Music Force objects

to this Request to the extent it calls for a legal conclusion. Subject to and without waiving the

foregoing objections, Music Force denies Request.

RESPONSE TO REQUEST FOR ADMISSION NO. 17

Admit that the presence on the youtube.com website of videos embodying the works in
suit can have the effect of increasing consumer demand for those works.

REQUEST FOR ADMISSION NO. 18

Music Force incorporates each of the foregoing General Objections. Music Force objects

to this Request on the grounds that it is vague and ambiguous, including the phrases “can have

the effect” and “consumer demand.” Music Force further objects to this Request on the ground

that the requested matter is outside the scope of information relevant to this case. Music Force

further objects to this request on the ground that it seeks Music Force’s opinion regarding an

incomplete hypothetical question, not the admission or denial of a fact. Subject to and without

waiving the foregoing objections, Music Force denies that the presence of videos on

youtube.com has the effect of increasing consumer demand, including, without limitation, when

the works are being made available for free on youtube.com and are a substitution of the

products sold or licensed by Music Force to third parties for a fee and/or otherwise damage

Music Force’s business.

RESPONSE TO REQUEST FOR ADMISSION NO. 18

REQUEST FOR ADMISSION NO. 19

Individually for each Accused Clip, admit that you did not send a DMCA takedown
notice to YouTube within one week of becoming aware of that clip's presence on YouTube.

RESPONSE TO REQUEST FOR ADMISSION NO. 19
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Music Force incorporates each of the foregoing General Objections. Music Force objects

to this Request on the grounds that it is vague and ambiguous, including the term “becoming

aware.” Music Force further objects to this Request on the ground that it calls for the disclosure

of information protected by the attorney-client privilege and/or the work-product doctrine.

Music Force further objects to this Request on the ground that the requested matter is outside the

scope of information relevant to this case. Music Force further object to this request on the

ground that it misconstrues the parties’ respective obligations under applicable law. Subject to

and without waiving the foregoing objections, Music denies this Request to the extent that

DMCA takedown notices were sent to YouTube within one week of Music Force discovering the

infringing content. Music Force states that, because of the huge volume of infringements of its

works on the YouTube website, it notified YouTube in a manner compliant with the DMCA as

expeditiously as possible after determining that each YouTube video that it claims as infringing

in the Complaints in this action infringed its content.

REQUEST FOR ADMISSION NO. 20

Individually for each Accused Clip, admit that you did not send a DMCA takedown
notice to YouTube within one month of becoming aware of that clip's presence on YouTube.

Music Force incorporates each of the foregoing General Objections. Music Force objects

to this Request on the grounds that it is vague and ambiguous, including the term “becoming

aware.” Music Force further objects to this Request on the ground that it calls for the disclosure

of information protected by the attorney-client privilege and/or the work-product doctrine.

Music Force further objects to this Request on the ground that the requested matter is outside the

scope of information relevant to this case. Music Force further object to this request on the

RESPONSE TO REQUEST FOR ADMISSION NO. 20
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ground that it misconstrues the parties’ respective obligations under applicable law. Subject to

and without waiving the foregoing objections, Music denies this Request to the extent that

DMCA takedown notices were sent to YouTube within one month of Music Force discovering

the infringing content. Music Force states that, because of the huge volume of infringements of

its works on the YouTube website, it notified YouTube in a manner compliant with the DMCA

as expeditiously as possible after determining that each YouTube video that it claims as

infringing in the Complaints in this action infringed its content.

REQUEST FOR ADMISSION NO. 21

Individually for each Accused Clip, admit that you did not send a DMCA takedown
notice to YouTube within two months of becoming aware of that clip's presence on YouTube.

Music Force incorporates each of the foregoing General Objections. Music Force objects

to this Request on the grounds that it is vague and ambiguous, including the term “becoming

aware.” Music Force further objects to this Request on the ground that it calls for the disclosure

of information protected by the attorney-client privilege and/or the work-product doctrine.

Music Force further objects to this Request on the ground that the requested matter is outside the

scope of information relevant to this case. Music Force further object to this request on the

ground that it misconstrues the parties’ respective obligations under applicable law. Subject to

and without waiving the foregoing objections, Music denies this Request to the extent that

DMCA takedown notices were sent to YouTube within two months of Music Force discovering

the infringing content. Music Force states that, because of the huge volume of infringements of

its works on the YouTube website, it notified YouTube in a manner compliant with the DMCA

RESPONSE TO REQUEST FOR ADMISSION NO. 21
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as expeditiously as possible after determining that each YouTube video that it claims as

infringing in the Complaints in this action infringed its content.

REQUEST FOR ADMISSION NO. 22

Admit that You never requested YouTube to give You access to use a YouTube
Copyright Protection Service.

RESPONSE TO REQUEST FOR ADMISSION NO. 22

Music Force incorporates each of the foregoing General Objections. Music Force

objects on the grounds that YouTube has used several euphemisms to refer a number of “tools”

that it offers to content owners. Music Force objects to this Request on the grounds that it is

vague and ambiguous, including the term “YouTube Copyright Protection Service.” Music

Force further objects to this Request on the ground that it calls for the disclosure of information

protected by the attorney-client privilege and/or the work-product doctrine. Music Force further

objects to this Request on the ground that the requested matter is outside the scope of

information relevant to this case. Music Force further objects to this request on the ground that it

misconstrues the parties’ respective obligations under applicable law. Subject to and without

waiving the forgoing objections, and to the extent that “YouTube Copyright Protection Service”

refers one or more of Defendants’ “tools”, Music Force states that Defendants have not made

these tools readily available to Plaintiffs on reasonable terms.

REQUEST FOR ADMISSION NO. 23

Admit that YouTube never denied any request by You to use a YouTube Copyright
Protection Service.

Music Force incorporates each of the foregoing General Objections. Music Force objects

on the grounds that YouTube has used several euphemisms to refer a number of “tools” that it

RESPONSE TO REQUEST FOR ADMISSION NO. 23
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offers to content owners. Music Force objects to this Request on the grounds that it is vague and

ambiguous, including the term “YouTube Copyright Protection Service.” Music Force further

objects to this Request on the ground that it calls for the disclosure of information protected by

the attorney-client privilege and/or the work-product doctrine. Music Force further objects to

this Request on the ground that the requested matter is outside the scope of information relevant

to this case. Music Force further objects to this request on the ground that it misconstrues the

parties’ respective obligations under applicable law. Subject to and without waiving the forgoing

objections, and to the extent that “YouTube Copyright Protection Service” refers one or more of

Defendants’ “tools”, Music Force states that Defendants have not made these tools readily

available to Plaintiffs on reasonable terms.

REQUEST FOR ADMISSION NO. 24

Individually, for each Accused Clip, admit that You were not the owner of the copyright
allegedly infringed by the Accused Clip at the time the accused clip was uploaded to YouTube.

RESPONSE TO REQUEST FOR ADMISSION NO. 24

Music Force incorporates each of the foregoing General Objections. Subject to and

without waiving the foregoing objections, Music Force denies this Request.

REQUEST FOR ADMISSION NO. 25

Individually, for each Accused Clip, admit that the MF Entities were not the sole owners
of the copyright allegedly infringed by the Accused Clip at the time the Accused Clip was
uploaded to YouTube.

Music Force incorporates each of the foregoing General Objections. Subject to and

without waiving the foregoing objections, Music Force admits that Robert Caldwell is a co-

RESPONSE TO REQUEST FOR ADMISSION NO. 25
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owner of the copyrights listed in ¶33A-D of the Second Amended Complaint but that Henry

Marx and the Music Force fully control and administer each of such copyright.

REQUEST FOR ADMISSION NO. 26

Individually, for each Accused Clip, admit that the MF Entities and their employees were
not the only entities and persons with the right or authorization to upload videos to YouTube
containing the Work in Suit alleged infringed by the Accused Clip at the time the Accused Clip
was uploaded to YouTube.

RESPONSE TO REQUEST FOR ADMISSION NO. 26

Music Force incorporates each of the foregoing General Objections. Subject to and

without wavier of the foregoing objections, Music Force denies this Request.

REQUEST FOR ADMISSION NO. 27

Individually, for each Accused Clip, admit that Robert Caldwell would have had the right
to upload the Accused Clip to YouTube.

RESPONSE TO REQUEST FOR ADMISSION NO. 27

Music Force incorporates each of the foregoing General Objections. Subject to and

without wavier of the foregoing objections, Music Force denies this Request and further states

that Robert Caldwell did not upload any of the Accused Clips to YouTube.

REQUEST FOR ADMISSION NO. 28

Individually, for each Accused Clip, admit that Robert Caldwell would have had the right
to authorize the presence of the Accused Clip on YouTube.

RESPONSE TO REQUEST FOR ADMISSION NO. 28

Music Force incorporates each of the foregoing General Objections. Subject to and

without wavier of the foregoing objections, Music Force denies this Request and further states

that that Robert Caldwell did not authorize the presence of the Accused Clips on YouTube.
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REQUEST FOR ADMISSION NO. 29

Individually, for each Accused Clip, admit that other videos containing the Work in Suit
allegedly infringed by the Accused Clip had been uploaded to YouTube by someone with the
right or authorization to do so.

RESPONSE TO REQUEST FOR ADMISSION NO. 29

Music Force incorporates each of the foregoing General Objections. Music Force objects

to this Request on the grounds that the phrase “other videos” is vague and ambiguous. Music

Force further objects to this Request on the grounds that the failure to specify an applicable time

period renders the Request vague and ambiguous. Subject to and without waiving the foregoing

objections, Music Force denies this request.

REQUEST FOR ADMISSION NO. 30

Admit that You have uploaded videos containing copyrighted works to YouTube.

RESPONSE TO REQUEST FOR ADMISSION NO. 30

Music Force incorporates each of the foregoing General Objections. Subject to and

without waiving the foregoing objections, Music Force incorporates by reference its Responses

To Requests For Admissions Nos. 40-42 below and further states that such uploads were made

without the knowledge or authorization of Henry Marx and did not involve the works in suit.

REQUEST FOR ADMISSION NO. 31

Admit that You have created a YouTube user account.

Music Force incorporates each of the foregoing General Objections. Music Force

incorporates by reference its Responses To Requests For Admissions Nos. 38-39 and No. 44

below and further states that such accounts were made without the knowledge or authorization of

Henry Marx.

RESPONSE TO REQUEST FOR ADMISSION NO. 31
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REQUEST FOR ADMISSION NO. 32

Admit that a YouTube user account was created using an email address owned or
controlled by You.

RESPONSE TO REQUEST FOR ADMISSION NO. 32

Music Force incorporates each of the foregoing General Objections. Music Force

incorporates by reference its Responses To Request For Admission Nos. 38-39, 44 below and

further states that such accounts were created without the knowledge or authorization of Henry

Marx.

REQUEST FOR ADMISSION NO. 33

Admit that videos containing copyrighted works have been uploaded to YouTube using
an account created with an email address owned or controlled by You.

RESPONSE TO REQUEST FOR ADMISSION NO. 33

Music Force incorporates each of the foregoing General Objections. Music Force

incorporates by reference its Responses To Request For Admissions Nos. 40-42, 44 and 45-47

below and further states that such uploads were made without the knowledge or authorization of

Mr. Marx and did not involve the works in suit.

REQUEST FOR ADMISSION NO. 34

Admit that Robert Caldwell distributed copies of the Works in Suit in which he did not
own distribution rights.

Music Force incorporates by reference the General Objections. Music Force objects to

this Request on the grounds that it seeks information that is neither relevant to any claim or

defense of any party nor reasonably calculated to lead to the discovery of admissible evidence.

Music Force further objects to this Request on the grounds that it fails to specify an applicable

RESPONSE TO REQUEST FOR ADMISSION NO. 34
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time period and is thereby vague, ambiguous and overbroad. Subject to and without waiver of

the foregoing objections, Music Force lacks specific knowledge of the actions of the non-party

Robert Caldwell necessary to admit or deny this Request.

REQUEST FOR ADMISSION NO. 35

Admit that Robert Caldwell’s wife encouraged him to distribute copies of the Works in
Suit in which he did not own distribution rights.

RESPONSE TO REQUEST FOR ADMISSION NO. 35

Music Force incorporates by reference the General Objections. Music Force objects to

this Request on the grounds that it seeks information that is neither relevant to any claim or

defense of any party nor reasonably calculated to lead to the discovery of admissible evidence.

Music Force further objects to this Request on the grounds that it fails to specify an applicable

time period and is thereby vague, ambiguous and overbroad. Subject to and without waiver of

the foregoing objections, Music Force lacks specific knowledge of the actions of the non-party

wife of Robert Caldwell necessary to admit or deny this Request.

REQUEST FOR ADMISSION NO. 36

Admit that You do business as Hyena Records.

RESPONSE TO REQUEST FOR ADMISSION NO. 36

Music Force incorporates by reference the General Objections. Subject to and without

waiver of the foregoing objections, Music Force admits that Hyena Records is a d/b/a of The

Music Force Media Group.

REQUEST FOR ADMISSION NO. 37

Admit that You do business as Big Deal Records.

SJA-1671



Confidential

22

RESPONSE TO REQUEST FOR ADMISSION NO. 37

Music Force incorporates by reference the General Objections. Subject to and without

waiver of the foregoing objections, Music Force admits that Big Deal Records is a d/b/a of The

Music Force Media Group.

REQUEST FOR ADMISSION NO. 38

Admit that You created the “hyenarecords” YouTube account.

RESPONSE TO REQUEST FOR ADMISSION NO. 38

Music Force incorporates by reference the General Objections. Subject to and without

waiver of the foregoing objections, Music Force admits that as a result of its inquiry into

responding to these Requests, it learned that former Hyena Records participating partner Joel

Dorn created the “hyenarecords” YouTube account without Henry Marx’s knowledge or

authorization.

REQUEST FOR ADMISSION NO. 39

Admit that You created the “bigdealrecords” YouTube account.

RESPONSE TO REQUEST FOR ADMISSION NO. 39

Music Force incorporates by reference the General Objections. Subject to and without

waiver of the foregoing objections, Music Force admits that as a result of its inquiry into

responding to these Requests, it learned that former Music Force employee Layla Ross created

the “bigdealrecords” YouTube account without Henry Marx’s knowledge or authorization.

REQUEST FOR ADMISSION NO. 40

Admit that You have uploaded videos containing copyrighted works to YouTube using
the “hyenarecords” YouTube account.
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RESPONSE TO REQUEST FOR ADMISSION NO. 40

Music Force incorporates by reference the General Objections. Music Force objects to

the phrase “videos containing copyrighted works” as vague and ambiguous. Music Force objects

to the extent that that the failure to specify an applicable time period renders the Request vague

and ambiguous. Subject to and without waiver of the foregoing objections, Music Force admits

that as a result of its inquiry into responding to these Requests, it learned that former Hyena

Records participating partner Joel Dorn created the “hyenarecords” YouTube account without

Henry Marx’s knowledge or authorization and caused to be uploaded a very limited number of

videos (approximately eleven) to YouTube. Music Force further admits that none of the videos

are related to the Works in Suit and that all such uploads appear to have occurred approximately

two or more years ago.

REQUEST FOR ADMISSION NO. 41

Admit that You have uploaded videos containing copyrighted works to YouTube using
the “bigdealrecords” YouTube account.

Music Force incorporates by reference the General Objections. Music Force objects to

the phrase “videos containing copyrighted works” as vague and ambiguous. Music Force objects

to the extent that that the failure to specify an applicable time period renders the Request vague

and ambiguous. Subject to and without waiver of the foregoing objections, Music Force admits

that as a result of its inquiry into responding to these Requests, it learned that former Music

Force employee Layla Ross created the “bigdealrecords” YouTube account without Henry

Marx’s knowledge or authorization and caused to be uploaded approximately one video to

RESPONSE TO REQUEST FOR ADMISSION NO. 41
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YouTube. Music Force further admits that none of the videos are related to the Works in Suit and

that all such uploads appear to have occurred approximately two and one-half or more years ago.

REQUEST FOR ADMISSION NO. 42

Admit that videos containing copyrighted works have been uploaded to YouTube using
the “grumpoM” YouTube Account.

RESPONSE TO REQUEST FOR ADMISSION NO. 42

Music Force incorporates by reference the General Objections. Music Force objects to

the phrase “videos containing copyrighted works” as vague and ambiguous. Music Force objects

to the extent that that the failure to specify an applicable time period renders the Request vague

and ambiguous. Subject to and without waiver of the foregoing objections, Music Force denies

this Request to the extent that it appears that no videos have been uploaded to YouTube using the

“grumpoM” YouTube Account.

REQUEST FOR ADMISSION NO. 43

Admit that Henry Marx created the “grumpoM” YouTube account.

RESPONSE TO REQUEST FOR ADMISSION NO. 43

Music Force incorporates by reference the General Objections. Subject to and without

waiving the foregoing objections, Music Force denies this request.

REQUEST FOR ADMISSION NO. 44

Admit that someone created the “grumpoM” YouTube account using an email address
owned or controlled by Henry Marx.

Music Force incorporates by reference the General Objections. Subject to and without

waiver of the foregoing objections, Music Force admits that as a result of its inquiry into

responding to these Requests, it learned that former Music Force employee Layla Ross created

RESPONSE TO REQUEST FOR ADMISSION NO. 44
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the “grumpoM” YouTube account using an email address owned or controlled by Henry Marx

without Henry Marx’s knowledge or authorization.

Admit that only Henry Marx and his internet service providers have authorized access to
the

REQUEST FOR ADMISSION NO. 45

email address.

Music Force incorporates by reference the foregoing General Objections. Subject to and

without waiver of the foregoing objections, Music Force admits that only Henry Marx has

authorized access to the

RESPONSE TO REQUEST FOR ADMISSION NO. 45

email address but that on specific occasions former

Music Force employees were provided access to the email address for

limited purposes, none of which involved YouTube.

Admit that only Henry Marx and his internet service providers have authorized access to
the

REQUEST FOR ADMISSION NO. 46

email address.

Music Force incorporates by reference the foregoing General Objections. Subject to and

without waiver of the foregoing objections, Music Force admits that only Henry Marx has

authorized access to the

RESPONSE TO REQUEST FOR ADMISSION NO. 46

email address but that on specific occasions

former Music Force employees were provided access to the email address

for limited purposes, none of which involved YouTube.

Admit that only Henry Marx and his internet service providers have authorized access to
the

REQUEST FOR ADMISSION NO. 47

email address.
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Music Force incorporates by reference the foregoing General Objections. Subject to and

without waiver of the foregoing objections, Music Force admits that only Henry Marx has

authorized access to the

RESPONSE TO REQUEST FOR ADMISSION NO. 47

email address but that on specific occasions former

Music Force employees were provided access to the email address for

limited purposes, none of which involved YouTube.

REQUEST FOR ADMISSION NO. 48

Admit that Robert Caldwell filed a “First Amended Verified Complaint” in federal
district court on March 4, 2008 alleging claims against You and Henry.

RESPONSE TO REQUEST FOR ADMISSION NO. 48

Music Force incorporates by reference the foregoing General Objections. Music Force

objects to this Request on the grounds that it seeks information that is neither relevant to any

claim or defense of any party nor reasonably calculated to lead to the discovery of admissible

evidence. Subject to and without waiver of the foregoing objections, the Music Force admits

that on March 4, 2008, Robert Hunter Caldwell, et al. filed a complaint in the United States

District Court for the Central District of California against Henry G. Marx, et al. Music Force

further admits that such complaint was dismissed with prejudice on July 9, 2009 and that Mr.

Caldwell subsequently issued an apology to Mr. Marx in which he stated that the foregoing

lawsuit was totally without merit.

REQUEST FOR ADMISSION NO. 49

Admit that, in a March 4, 2008 complaint filed by Robert Caldwell against You and
Henry Marx, Robert Caldwell sued Henry Marx for, among other claims, “fraud.”
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RESPONSE TO REQUEST FOR ADMISSION NO. 49

Music Force incorporates by reference the foregoing General Objections. Music Force

objects to this Request on the grounds that it seeks information that is neither relevant to any

claim or defense of any party nor reasonably calculated to lead to the discovery of admissible

evidence. Subject to and without waiver of the foregoing objections, the Music Force admits

that on March 4, 2008, Robert Hunter Caldwell, et al. filed a complaint in the United States

District Court for the Central District of California against Henry G. Marx, et al. and that such

complaint included a claim for fraud. Music Force further admits that such complaint was

dismissed with prejudice on July 9, 2009 and that Mr. Caldwell subsequently issued an apology

to Mr. Marx in which he stated that the foregoing lawsuit was totally without merit.

REQUEST FOR ADMISSION NO. 50

Admit that, in a March 4, 2008 complaint filed by Robert Caldwell against You and
Henry Marx, Robert Caldwell alleged that Henry Marx engaged in a fraud against him in
connection with, among other alleged acts and omissions, “the misrepresentation by omission
and failure to disclose the existence of an opportunity to acquire a share of the ownership interest
in the copyright composition ‘What You Won’t Do For Love,’ Marx’s intent to acquire the
interest, or the fact that he had done so.”

Music Force incorporates by reference the foregoing General Objections. Music Force

objects to this Request on the grounds that it seeks information that is neither relevant to any

claim or defense of any party nor reasonably calculated to lead to the discovery of admissible

evidence. Subject to and without waiver of the foregoing objections, the Music Force admits

that on March 4, 2008, Robert Hunter Caldwell, et al. filed a complaint in the United States

District Court for the Central District of California against Henry G. Marx, et al. and that ¶133 of

such complaint stated and alleged, in part, “the misrepresentation by omission and failure to

RESPONSE TO REQUEST FOR ADMISSION NO. 50
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disclose the existence of an opportunity to acquire a share of the ownership interest in the

copyright composition ‘What You Won’t Do For Love,’ Marx’s intent to acquire the interest, or

the fact that he had done so.” Music Force further admits that such complaint was dismissed

with prejudice on July 9, 2009 and that Mr. Caldwell subsequently issued an apology to Mr.

Marx in which he stated that the foregoing lawsuit was totally without merit.

REQUEST FOR ADMISSION NO. 51

Admit, consistent with allegations in counterclaims filed by You against Robert Caldwell
on August 1, 2007, that as of August 1, 2008, “What You Won’t Do For Love [was] Robert
Caldwell’s only bona fide hit as a recording artist”.

RESPONSE TO REQUEST FOR ADMISSION NO. 51

Music Force incorporates by reference the foregoing General Objections. Music Force

objects to this Request on the grounds that it seeks information that is neither relevant to any

claim or defense of any party nor reasonably calculated to lead to the discovery of admissible

evidence. Subject to and without waiver of the foregoing objections, Music Force admits that

Henry Marx, et al. filed a counterclaim on August 1, 2008 against Robert H. Caldwell, et al. and

that ¶18 of such counterclaim alleged “[t]o date, “What You Won’t Do For Love” is Caldwell’s

only bono fide hit as a recording artist.”

REQUEST FOR ADMISSION NO. 52

Admit that one of the issues disputed during litigation between You and Robert Caldwell
was whether Robert Caldwell was the sole author of the song “Stuck on You.”

Music Force incorporates by reference the foregoing General Objections. Music Force

specifically objects to this Request on the grounds that it seeks information that is neither

relevant to any claim or defense of any party nor reasonably calculated to lead to the discovery

RESPONSE TO REQUEST FOR ADMISSION NO. 52
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of admissible evidence and that the phrase “one of the issues disputed during litigation” is vague

and ambiguous. Subject to and without waiver of the foregoing objections, Music Force admits

that, consistent with ¶79 of counterclaim filed by Henry Marx, et al., against Robert H. Caldwell

et al., on August 1, 2008, Henry Marx co-wrote “Stuck on You”.

AS TO OBJECTIONS:

Dated: New York, New York
January 8, 2010

Attorneys for The Music Force Media Group
LLC, The Music Force LLC, and Sin-Drome
Records, Ltd.

/s/ Christopher M. McGrath
Christopher Lovell (CL-2595)
Christopher M. McGrath (CM-4983)
LOVELL STEWART HALEBIAN LLP
61 Broadway, Suite 501
New York, New York 10006
Telephone: (212) 608-1900
Facsimile: (212) 719-4775

-and-

Jeffrey L. Graubart (JG-1338)
LAW OFFICES OF JEFFREY L.

GRAUBART, P.C.
350 West Colorado Boulevard, Suite 200
Pasadena, California 91105-1855
Telephone: (626) 304-2800
Facsimile: (626) 304-2807

-and-

Steve D’Onofrio (SD-8794)
5335 Wisconsin Avenue, N.W. Suite 950
Washington, D.C. 20015
Telephone: (202) 686-2872
Facsimile: (202) 686-2875
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CONFIDENTIAL

UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

THE FOOTBALL ASSOCIATION
PREMIER LEAGUE LIMITED, BOURNE
CO. (together with its affiliate MURBO
MUSIC PUBLISHING, INC.), CAL IV
MUSIC PUBLISHING COMPANY, INC.,
CAL IV ENTERTAINMENT LLC,
ROBERT TUR d/b/a LOS ANGELES
NEWS SERVICE, NATIONAL MUSIC
PUBLISHERS’ ASSOCIATION, THE
RODGERS & HAMMERSTEIN
ORGANIZATION, STAGE THREE
MUSIC (US), INC., EDWARD B.
MARKS MUSIC COMPANY, FREDDY
BIENSTOCK MUSIC COMPANY d/b/a
BIENSTOCK PUBLISHING COMPANY,
ALLEY MUSIC CORPORATION, X-
RAY DOG MUSIC, INC., FÉDÉRATION
FRANÇAISE DE TENNIS, THE MUSIC
FORCE LLC, and SIN-DROME
RECORDS, LTD. on behalf of themselves
and all others similarly situated,

Plaintiffs,

v.

YOUTUBE, INC., YOUTUBE, LLC and
GOOGLE, INC.,

Defendants.

Case No. 07 Civ. 3582 (LLS)

CAL IV ENTERTAINMENT LLC’S
RESPONSES AND OBJECTIONS TO
DEFENDANTS’ FIRST SET OF
REQUESTS FOR ADMISSION TO
CAL IV ENTERTAINMENT LLP.

Pursuant to Rule 36(a) of the Federal Rules of Civil Procedure, Named Plaintiff Cal IV

Entertainment LLC (“Cal IV”) hereby responds and objects to the Requests for Admission (the

“Requests”) propounded by Defendants YouTube, Inc., YouTube LLC and Google, Inc.

(“YouTube” or “Defendants”).
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GENERAL OBJECTIONS

The following general objections and statements (“General Objections”) apply to each of

the particular Requests propounded by Defendants and are hereby incorporated within each

response set forth below. All of the responses set forth below are subject to and do not waive the

General Objections:

1. Cal IV objects to the Requests on the ground that Cal IV is still in the process of

gathering and analyzing information relevant to these Requests. Cal IV has not completed its

review and analysis of all discovery obtained by the parties in this and the related Viacom action.

Additionally, defendants and non-parties have produced more than 1.5 million pages of

documents since October 13, 2009. Cal IV has not yet examined each document produced by

defendants or otherwise in this action for the purpose of determining which individual

allegations of the Second Amended Class Action Complaint (“Complaint”) it might support, nor

has Cal IV completed depositions that may more fully reveal facts and information relevant to

these Requests. As discovery is not yet closed, including deposition and expert discovery, and

the production of remaining data and/or documents, Plaintiff’s responses to these Requests is

preliminary and tentative subject to completion of discovery and following an adequate

opportunity to review and analyze all discovery in this action.

2. In responding to these Requests, Cal IV does not concede the relevance,

materiality or admissibility of any of the admissions or responses sought herein. Cal IV’s

responses are made subject to and without waiving any objections as to relevancy, materiality,

admissibility, vagueness, ambiguity, competency or privilege.

3. Cal IV does not waive any of its rights to object on any ground to the use of its

responses herein.
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4. Cal IV objects to the Requests to the extent that they set forth compound,

conjunctive or disjunctive statements.

5. Cal IV objects to each request, instruction or definition to the extent that they seek

to impose obligations beyond those imposed or authorized by the Federal Rules of Civil

Procedure, the Civil Local Rules of the United States District Court for the Southern District of

New York (“Civil Local Rules”), or the applicable standing orders and orders of this Court.

6. Cal IV objects to each request, instruction or definition to the extent that it would

require the disclosure of information that is outside the scope of information relevant to this case

or that is otherwise improper.

7. Cal IV objects to each request, instruction or definition to the extent that it would

require the disclosure of information protected by the attorney-client privilege, the work product

doctrine, or any other applicable privilege or immunity.

8. Cal IV objects to each request, instruction or definition to the extent that it would

require the disclosure of information generated or compiled by or at the direction of Cal IV’s

counsel.

9. Cal IV objects to each request, instruction or definition to the extent that it would

require compilation or review of information otherwise within Defendants’ possession, custody

or control or more easily accessible to Defendants.

10. Cal IV objects to each request, instruction or definition to the extent that they are

vague, ambiguous, overly broad or unduly burdensome.

11. Cal IV objects to each request, instruction or definition to the extent that they

purport to require separate responses for each “Accused Clip” as compound and unduly

burdensome.
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12. Cal IV objects to each request to the extent that they fail to specify an applicable

time period and are thereby vague, ambiguous and overbroad.

13. Cal IV objects to each request as premature to the extent that it calls for expert

opinion.

14. Cal IV objects to each request to the extent that it calls for a legal conclusion.

15. Cal IV objects to each request, instruction or definition to the extent that they

purport to require Cal IV to respond to Defendants’ characterizations of legal contentions or call

for the application of law to fact to the extent such request seeks disclosure of privileged

information.

16. Cal IV objects to the definitions of “Cal IV”, “Cal IV’s”, “you” and “your” as

overly broad and unduly burdensome, and further objects to the extent it seeks to impose

obligations broader than those specified by Federal Rules of Civil Procedure 26, and Civil Local

Rule 26.3(c)(5). Cal IV further objects on the grounds that the definition includes an unknown

and unknowable number of “present and former agents, employees, representatives, accountants,

investigators, attorneys,” “person[s] acting or purporting to act on its behalf”, and “other

person[s] otherwise subject to its control, which controls it, or is under common control with

them.” Moreover, this definition includes “affiliates,” “divisions,” and “units” without any

explanation of those terms’ meaning. Cal IV further objects to the extent these definitions call

for privileged information and to the extent they seek information outside of Plaintiffs’

possession, custody or control. In responding to the Interrogatories, Plaintiffs will construe the

terms “Cal IV”, “Cal IV’s”, “you” and “your” to mean Named Plaintiff Cal IV.

17. Cal IV objects to the definitions of “Work(s) In Suit” and “Accused Clip(s)” as

compound, vague and ambiguous. Cal IV further objects to the extent these definitions call for
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privileged information. Cal IV further objects to the definitions of “Work(s) In Suit” and

“Accused Clip(s)” to the extent such definitions attempt to limit the number or identity of

infringed works or instances of infringement for which Cal IV seeks recovery. As set forth at

paragraph 74 of the Second Amended Complaint, the infringed works specified by Cal IV in this

litigation are “representative of Protected Works that are and have been infringed by Defendants

and/or YouTube’s users.” Similarly, the infringements identified in Exhibit A to the Complaint

and within the Complaint are representative and not an exhaustive list of the ongoing and

massive infringement by Defendants. Cal IV reserves all rights to identify additional

infringements and infringed works.

18. Cal IV objects to the definition of “substantially DMCA-compliant takedown

notice” as vague and ambiguous as it requires a qualitative judgment and lacks common or ready

definition.

19. Where Cal IV indicates a lack of information or knowledge sufficient to admit or

deny a specific request, this lack of information or knowledge follows a reasonable inquiry by

Cal IV, and the information known or readily obtainable by Cal IV is insufficient to enable the

party to admit or deny.

20. Cal IV reserves the right to supplement or amend these responses. These

responses should not be construed as, and do not constitute, a waiver of Cal IV’s right to prove

additional facts at summary judgment or trial or any other rights.

21. These general objections are continuing and are incorporated by reference in Cal

IV’s answers to each of the Requests set forth below. Any objection or lack of objection to any

portion of these Requests is not an admission. Cal IV reserves the right to amend, supplement,

modify, or correct these responses and objections as appropriate.
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CAL IV’S RESPONSES AND OBJECTIONS TO SPECIFIC
REQUESTS FOR ADMISSION

REQUEST FOR ADMISSION NO. 1:

Admit that at all relevant times YouTube was a “service provider” as that term is used in

17 U.S.C. § 512(k)(1)(B).

RESPONSE TO REQUEST FOR ADMISSION NO. 1: Cal IV objects to this Request on the

grounds that it is vague and ambiguous, including the term “at all relevant times.” Cal IV further

objects to this Request to the extent it calls for a legal conclusion. Subject to and without

waiving the foregoing objections, Cal IV admits that the YouTube website in part, provides or

operates facilities for, among other things, "online services or network access" as those terms are

used in 17 U.S.C. § 512(k)(1)(B), and otherwise denies the request.

REQUEST FOR ADMISSION NO. 2:

Admit that at all relevant times, YouTube stored material “at the direction of a user” as

that phrase is used in 17 U.S.C. § 512(c)(1).

RESPONSE TO REQUEST FOR ADMISSION NO. 2: Cal IV objects to this Request as

vague and overbroad, including with respect to the terms “at all relevant times” and “material,”

which are undefined terms. Cal IV further objects to this Request to the extent it calls for a legal

conclusion. YouTube is a media entertainment enterprise that engages in an array of directly and

secondarily infringing activities that are neither storage nor at the direction of a user, such as,

without limitation, transforming, copying and distributing material without the direction of a

user. Subject to and without waiving the foregoing objections, Cal IV denies this Request.
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REQUEST FOR ADMISSION NO. 3:

Admit that the material you allege to infringe your copyrights in this case was stored on

the youtube.com service “at the direction of a user” as that phrase is used in 17 U.S.C. §

512(c)(1).

RESPONSE TO REQUEST FOR ADMISSION NO. 3: Cal IV objects to this Request for

Admission as vague and overbroad, including with respect to the term “material,” which is an

undefined term. Cal IV further objects to this Request to the extent it calls for a legal conclusion.

Subject to and without waiving the foregoing objections, Cal IV denies this Request.

REQUEST FOR ADMISSION NO. 4:

Admit that all of your copyright infringement claims in this action allege infringement of

copyrights “by reason of the storage at the direction of a user” of material that resides on a

system or network controlled or operated by or for YouTube, as set forth in 17 U.S.C. §

512(c)(1).

RESPONSE TO REQUEST FOR ADMISSION NO. 4: Cal IV objects to this Request for

Admission as vague and overbroad, including with respect to the term “material,” which is an

undefined term. Cal IV further objects to this Request to the extent it calls for a legal conclusion.

Subject to and without waiving the foregoing objections, Cal IV denies this Request.

REQUEST FOR ADMISSION NO. 5:

Admit that at all relevant times, YouTube had “designated an agent to receive

notifications of claimed infringement” as set forth in 17 U.S.C. § 5l2(c)(2).

RESPONSE TO REQUEST FOR ADMISSION NO. 5: Cal IV objects to this Request on the

grounds that it is vague and ambiguous, including the term “at all relevant times.” Subject to and

without waiving the foregoing objections, Cal IV denies this Request.
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REQUEST FOR ADMISSION NO. 6:

Admit that on every occasion that you sent YouTube a DMCA takedown notice relating

to an accused clip, YouTube responded “expeditiously,” as that phrase is used in 17 U.S.C. §

512(c)(1)(A)(iii), to remove or disable access to the material claimed to be infringing.

RESPONSE TO REQUEST FOR ADMISSION NO. 6: Cal IV objects to this Request on the

grounds that it is vague and ambiguous, including the term “material.” Cal IV further objects to

this Request to the extent it calls for a legal conclusion. Subject to and without waiving the

foregoing objections, Cal IV denies this Request.

REQUEST FOR ADMISSION NO. 7:

Admit that on every occasion that you sent YouTube a DMCA takedown notice relating

to an accused clip, YouTube responded within seventy-two business hours to remove or disable

access to the material claimed to be infringing.

RESPONSE TO REQUEST FOR ADMISSION NO. 7: Cal IV objects to this Request on the

grounds that it is vague and ambiguous, including the term “material.” Subject to and without

waiting the foregoing objections, Cal IV denies this Request.

REQUEST FOR ADMISSION NO. 8:

Admit that for all of the accused clips, prior to receiving a DMCA takedown notice from

you identifying those specific clips, YouTube did not have "actual knowledge" that the material

was infringing, as described in 17 U.S.C. § 512(c)(1)(A)(i).

RESPONSE TO REQUEST FOR ADMISSION NO. 8: Cal IV objects to this Request on the

grounds that it is vague and ambiguous, including the term “material.” Cal IV further objects to

this Request to the extent it calls for a legal conclusion. Subject to and without waiving the

foregoing objections, Cal IV denies this Request.
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REQUEST FOR ADMISSION NO. 9:

Admit that on no occasion did YouTube fail to expeditiously remove or disable access to

an accused clip to the extent YouTube became aware of facts or circumstances from which

infringing activity was apparent, as described in 17 U.S.C. § 512(c)(1)(A)(ii).

RESPONSE TO REQUEST FOR ADMISSION NO. 9: Cal IV objects to this Request as

compound. Cal IV further objects to this Request to the extent it calls for a legal conclusion.

Subject to and without waiving the foregoing objections, Cal IV denies this Request.

REQUEST FOR ADMISSION NO. 10:
Admit that YouTube lacked the right and ability to control the infringing activity alleged

by you in this case, as described in 17 U.S.C. § 512(c)(l)(B).

RESPONSE TO REQUEST FOR ADMISSION NO. 10: Cal IV objects to this Request to the

extent it calls for a legal conclusion. Subject to and without waiving the foregoing objections,

Cal IV denies this Request.

REQUEST FOR ADMISSION NO. 11:

Admit that YouTube did not receive a financial benefit directly attributable to the

infringing activity alleged by you in this case, as described in 17 U.S.C. § 512(c)(1)(B).

RESPONSE TO REQUEST FOR ADMISSION NO. 11: Cal IV objects to this Request to the

extent it calls for a legal conclusion. Subject to and without waiving the foregoing objections,

Cal IV denies this Request.

REQUEST FOR ADMISSION NO. 12:

Admit that at all relevant times, access to and use of the youtube.com service was

provided to users by YouTube free and without charge.
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RESPONSE TO REQUEST FOR ADMISSION NO. 12: Cal IV objects to this Request as

compound. Cal IV further objects to the terms “at all relevant times,” “access” and “use” as

vague and ambiguous. For example, “use” of and “access” to the youtube.com website includes

various activities, such as advertising. Subject to and without waiving the foregoing objections,

Cal IV denies that “use” of the youtube.com website was provided free and without charge.

REQUEST FOR ADMISSION NO. 13:

Admit that at all relevant times YouTube had adopted and reasonably implemented, and

informed its subscribers and account holders of, a policy that provides for the termination in

appropriate circumstances of subscribers and account holders of YouTube who were repeat

infringers, as described in 17 U.S.C. § 512(i)(1)(A).

RESPONSE TO REQUEST FOR ADMISSION NO. 13: Cal IV objects to this Request as

vague and ambiguous, including the terms “at all relevant times,” “reasonably implemented” and

“appropriate circumstances.” Cal IV further objects to this Request to the extent it calls for a

legal conclusion. Subject to and without waiving the foregoing objections, Cal IV denies this

Request.

REQUEST FOR ADMISSION NO. 14:

Admit that at no time relevant to this lawsuit have there been any “standard technical

measures” in existence as that term is defined in 17 U.S.C. §§ 512(i)(1)(B) and 512(i)(2).

RESPONSE TO REQUEST FOR ADMISSION NO. 14: Cal IV objects to this Request as

vague and ambiguous, including the term “in existence.” Cal IV further objects to this Request

to the extent it calls for legal conclusion. Cal IV further objects to this Request on the ground

that the requested matter is outside the scope of information relevant to this case. Subject to and

without waiving the foregoing objections, Cal IV denies this Request.
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REQUEST FOR ADMISSION NO. 15:

Admit that you do not claim in this case that YouTube failed to comply with 17 U.S.C.

§§ 512(i)(1)(B) (i.e., YouTube accommodates and not interfere with “standard technical

measures” to the extent any exist).

RESPONSE TO REQUEST FOR ADMISSION NO. 15: Cal IV objects to this Request to the

extent it calls for a legal conclusion. Subject to and without waiving the foregoing objections,

Cal IV denies this Request.

REQUEST FOR ADMISSION NO. 16:

Admit that the presence on the youtube.com website of videos embodying the works in

suit can have the effect of increasing consumer demand for those works.

RESPONSE TO REQUEST FOR ADMISSION NO. 16: Cal IV objects to this Request on

the grounds that it is vague and ambiguous, including the phrases “can have the effect” and

“consumer demand.” Cal IV further objects to this Request on the ground that the requested

matter is outside the scope of information relevant to this case. Cal IV further objects to this

request on the ground that it seeks Cal IV’s opinion regarding an incomplete hypothetical

question, not the admission or denial of a fact. Subject to the foregoing objections, Cal IV denies

this Request on the grounds that the presence of Cal IV content on youtube.com constitutes a

substitution of the products sold or and licensed by Cal IV to third parties for a fee.

REQUEST FOR ADMISSION NO. 17:

Admit that you agreed to YouTube’s Terms of Service when you created an account on

the YouTube server.

RESPONSE TO REQUEST FOR ADMISSION NO. 17: Cal IV objects to this Request on

the grounds that it is vague and ambiguous, including the term “Terms of Service.” Subject to
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and without waiving the foregoing objections, Cal IV states that it created a YouTube account in

order to sign up for the Content Verification Program and further states that in order to sign up

for the Content Verification Program, Cal IV was required by YouTube to agree to whatever

terms YouTube unilaterally imposed on the YouTube account.

REQUEST FOR ADMISSION NO. 18:

Admit that while you signed up for YouTube’s Content Verification Program, you did

not use it.

RESPONSE TO REQUEST FOR ADMISSION NO. 18: Cal IV objects to this Request on

the ground that it calls for the disclosure of information protected by the attorney-client privilege

and/or the work-product doctrine. Cal IV further objects to this Request on the grounds that

YouTube has used several euphemisms to refer to a number of “tools” that it offers to content

owners. To the extent that the Content Verification Program “tool” is an electronic substitute for

a DMCA takedown notice, Cal IV states that after signing up for the Content Verification

Program, it determined that because of the huge volume of infringements of its works on the

YouTube website, use of the Content Verification Program would not be an effective means of

protecting Cal IV’s copyrighted content and that it has not used this “tool” and otherwise denies

this Request.

REQUEST FOR ADMISSION NO. 19:

Admit that you have not signed up to use YouTube’s Content ID tool.

RESPONSE TO REQUEST FOR ADMISSION NO. 19: Cal IV objects to this Request on

the grounds that YouTube has used several euphemisms to refer to a number of “tools” that it

offers to content owners. To the extent that Content ID is a “tool” that refers to digital
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fingerprinting technology, Cal IV states that Defendants have not made their digital

fingerprinting technology readily available to Plaintiffs on reasonable terms.

REQUEST FOR ADMISSION NO. 20:

Individually for each accused clip, admit that you did not send a DMCA takedown notice

to YouTube within one week of becoming aware of that clip’s presence on YouTube.

RESPONSE TO REQUEST FOR ADMISSION NO. 20: Cal IV objects to this Request on

the grounds that it is vague and ambiguous, including the term “becoming aware.” Cal IV

further objects to this Request on the ground that it calls for the disclosure of information

protected by the attorney-client privilege and/or the work-product doctrine. Cal IV further

objects to this Request on the ground that the requested matter is outside the scope of

information relevant to this case. Cal IV further objects to this request on the ground that it

misconstrues the parties’ respective obligations under applicable law. Subject to and without

waiving the foregoing objections, Cal IV denies this Request to the extent that Cal IV and/or its

agents have sent DMCA takedown notices to YouTube within one week of Cal IV discovering

the infringing content. Cal IV states that, because of the huge volume of infringements of its

works on the YouTube website, it notified YouTube in a manner compliant with the DMCA as

expeditiously as possible after determining that each YouTube video that is claims as infringing

in the Complaints in this action infringed its content.

REQUEST FOR ADMISSION NO. 21:

Individually for each accused clip, admit that you did not send a DMCA takedown notice

to YouTube within one month of becoming aware of that clip’s presence on YouTube.

RESPONSE TO REQUEST FOR ADMISSION NO. 21: Cal IV objects to this Request on

the grounds that it is vague and ambiguous, including the term “becoming aware.” Cal IV

further objects to this Request on the ground that it calls for the disclosure of information
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protected by the attorney-client privilege and/or the work-product doctrine. Cal IV further

objects to this Request on the ground that the requested matter is outside the scope of

information relevant to this case. Cal IV further objects to this request on the ground that it

misconstrues the parties’ respective obligations under applicable law. Subject to and without

waiving the foregoing objections, Cal IV denies this Request to the extent that Cal IV and/or its

agents have sent DMCA takedown notices to YouTube within one month of Cal IV discovering

the infringing content. Cal IV states that, because of the huge volume of infringements of its

works on the YouTube website, it notified YouTube in a manner compliant with the DMCA as

expeditiously as possible after determining that each YouTube video that it claims as infringing

in the Complaints in this action infringed its content.

REQUEST FOR ADMISSION NO. 22:

Individually for each accused clip, admit that you did not send a DMCA takedown notice

to YouTube within two months of becoming aware of that clip’s presence on YouTube.

RESPONSE TO REQUEST FOR ADMISSION NO. 22: Cal IV objects to this Request on

the grounds that it is vague and ambiguous, including the term “becoming aware.” Cal IV

further objects to this Request on the ground that it calls for the disclosure of information

protected by the attorney-client privilege and/or the work-product doctrine. Cal IV further

objects to this Request on the ground that the requested matter is outside the scope of

information relevant to this case. Cal IV further objects to this request on the ground that it

misconstrues the parties’ respective obligations under applicable law. Subject to and without

waiving the foregoing objections, Cal IV denies this Request to the extent that Cal IV and/or its

agents have sent DMCA takedown notices to YouTube within two months of Cal IV discovering

the infringing content. Cal IV states that, because of the huge volume of infringements of its

works on the YouTube website, it notified YouTube in a manner compliant with the DMCA as
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expeditiously as possible after determining that each YouTube video that it claims as infringing

in the Complaints in this action infringed its content.

REQUEST FOR ADMISSION NO. 23:

Admit that you retracted DMCA takedown notices sent to YouTube for one or more of

your works.

RESPONSE TO REQUEST FOR ADMISSION NO. 23: Cal IV objects to this Request on

the grounds that the terms “retracted” and “your works” are vague and ambiguous as used in this

Request. Cal IV further objects to this Request on the ground that the requested matter is outside

the scope of information relevant to this case. Cal IV further objects to this Request to the extent

it calls for a legal conclusion. Subject to and without waiving the foregoing objections and as

further set forth in Cal IV’s response to Interrogatory No. 14 and Cal IV witnesses’ deposition

testimony, Cal IV states that on one occasion it retracted its request to take down two video clips

that were posted by Carey Ott—a songwriter employed by Cal IV at the time as an independent

contractor over whom Cal IV had no control—as a courtesy to Mr. Ott. Cal IV otherwise denies

the Request.

REQUEST FOR ADMISSION NO. 24:

Admit that you have issued licenses for works in suit that grant the license the right to

exhibit and distribute the work on websites, including YouTube.com.

RESPONSE TO REQUEST FOR ADMISSION NO. 24: Cal IV objects to this Request on

the grounds that the terms “exhibit”, “distribute” and “the work” are vague and ambiguous as

used in this Request. Cal IV further objects to this Request on the ground that the requested

matter is outside the scope of information relevant to this case. Cal IV further objects to this

Request on the ground that any rights extended to a licensee of Cal IV content do not extend to

parties such as unauthorized uploaders of content or YouTube, neither of whom derive any rights
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under such license. Subject to and without waiving the foregoing objections, Cal IV denies that

language granting rights in a license can be read in isolation and states that is must be read in

light of other terms and restrictions in that license. Cal IV states that it has granted a limited

number of licenses that grant certain rights, subject to various limitations, including without

limitation, limitations on duration, territory, and use of musical compositions only in connection

with particular video footage and in some cases, limitations to particular websites; among such

licenses, there are an even smaller number that have granted licensees the right to use certain

musical compositions on YouTube in combination with certain specified footage and in

exchange for the payment of a license fee, subject to such additional restrictions, such as

duration, territory and other restrictions of the type described above.

REQUEST FOR ADMISSION NO. 25:

Admit that the license agreement produced at CAL00002218 grants the licensee the right

to exhibit and distribute the work on websites, including YouTube.com.

RESPONSE TO REQUEST FOR ADMISSION NO. 25: Cal IV objects to this Request on

the grounds that the terms “exhibit”, “distribute,” “the work” and “on websites” are vague and

ambiguous. Cal IV further objects to this Request on the grounds that the requested matter is not

relevant to this case, because there is no evidence that Defendants or the uploader of any

infringing clip has represented that they have a license to post Cal IV content on YouTube. Cal

IV further objects on the ground that any rights extended to a licensee of Cal IV content do not

extend to parties such as unauthorized uploaders of content or YouTube, neither of whom derive

any rights under such license. Subject to and without waiving the foregoing objections, Cal IV

denies that language granting rights to exploit content in “all media now known or hereafter

devised,” “online programming services” or “downloads and/or streams” standing alone

authorizes a licensee to exploit Cal IV content on websites generally or on YouTube.com
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specifically. Cal IV states that the license produced at the bates number above grants certain

rights to exploit Cal IV content on the internet subject to the express terms of the agreement,

including the fee paid by the licensee in exchange for said rights.

REQUEST FOR ADMISSION NO. 26:

Admit that the license agreement produced at CAL0000233 grants the licensee the right

to exhibit and distribute the work on websites, including YouTube.com.

RESPONSE TO REQUEST FOR ADMISSION NO. 26: Cal IV objects to this Request on

the grounds that the terms “exhibit”, “distribute,” “the work” and “on websites” are vague and

ambiguous. Cal IV further objects to this Request on the grounds that the requested matter is not

relevant to this case, because there is no evidence that Defendants or the uploader of any

infringing clip has represented that they have a license to post Cal IV content on YouTube. Cal

IV further objects on the ground that any rights extended to a licensee of Cal IV content do not

extend to parties such as unauthorized uploaders of content or YouTube, neither of whom derive

any rights under such license. Subject to and without waiving the foregoing objections, Cal IV

denies that language granting rights to exploit content in “all media now known or hereafter

devised,” “promotional downloading for marketing purposes,” “streaming and temporary

downloading” and “permanent downloading” standing alone authorize a licensee to exploit Cal

IV content on websites generally or on YouTube.com specifically and further states that the

license produced at the bates number above specifically excludes “theatrical, out-of-context

and/or non-sequential / non-linear uses,” such as YouTube.com. Cal IV states that the license

produced at the bates number above grants certain rights but excludes “theatrical, out-of-context

and/or non-sequential / non-linear uses.”
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REQUEST FOR ADMISSION NO. 27:

Admit that the license agreement produced at CAL 0000219-20 grants the licensee the

right to exhibit and distribute the work on websites, including YouTube.com.

RESPONSE TO REQUEST FOR ADMISSION NO. 27: Cal IV objects to this Request on

the grounds that the terms “exhibit”, “distribute,” “the work” and “on websites” are vague and

ambiguous. Cal IV further objects to this Request on the grounds that the requested matter is not

relevant to this case, because there is no evidence that Defendants or the uploader of any

infringing clip has represented that they have a license to post Cal IV content on YouTube. Cal

IV further objects on the ground that any rights extended to a licensee of Cal IV content do not

extend to parties such as unauthorized uploaders of content or YouTube, neither of whom derive

any rights under such license. Subject to and without waiving the foregoing objections, Cal IV

denies that language granting rights to exploit in “any and all linear media, whether now known

or hereafter devised” and “Internet (whether downloading, streaming or otherwise)” standing

alone authorize a licensee to exploit Cal IV content on websites generally or on YouTube.com

specifically. Cal IV states that the license produced at the bates number above grants certain

rights to exploit Cal IV content subject to the express terms of the agreement, including the fee

paid by the licensee in exchange for said rights and the limitation that rights conferred by the

license apply “only in synchronization or timed relationship to the Motion Picture and trailers.”

REQUEST FOR ADMISSION NO. 28:

Admit that the license agreement produced at CAL00002597-601 grants the licensee the

right to exhibit and distribute the work on websites, including YouTube.com.

RESPONSE TO REQUEST FOR ADMISSION NO. 28: Cal IV objects to this Request on

the grounds that the terms “exhibit”, “distribute,” “the work” and “on websites” are vague and
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ambiguous. Cal IV further objects to this Request on the grounds that the license produced at the

bates numbers is not applicable to the works-in-suit. Cal IV further objects to this Request on

the grounds that the requested matter is not relevant to this case, because there is no evidence

that Defendants or the uploader of any infringing clip has represented that they have a license to

post Cal IV content on YouTube. Cal IV further objects on the ground that any rights extended to

a licensee of Cal IV content do not extend to parties such as unauthorized uploaders of content or

YouTube, neither of whom derive any rights under such license. Subject to and without waiving

the foregoing objections, Cal IV denies that language granting rights to exploit in “a streamed

transmission” “audio and/or audiovisual download offered via official show website and all other

associated and branded websites,” “audio download/streaming realtone or ringback,” “Internet

Streaming via official show websites” and “Internet Streaming via affiliated websites (e.g.,

www.hulu.com)” standing alone authorize a licensee to exploit Cal IV content on websites

generally or on YouTube.com specifically. In addition, Cal IV denies that the license produced

at the bates number above grants rights to exploit Cal IV content on YouTube.com, because the

express terms of the agreement permit exploitation of Cal IV content only on “official show

websites” and “affiliated websites (e.g., www.hulu.com).”

REQUEST FOR ADMISSION NO. 29:

Admit that on no occasion did you inform YouTube of the existence of the license

agreements set forth in Requests 27-30.

RESPONSE TO REQUEST FOR ADMISSION NO. 29: Cal IV objects to this Request as

unintelligible on the ground that no license agreements are set forth in Requests 29 and 30. Cal

IV further objects to this Request on the ground that the requested matter is outside the scope of

information relevant to this case. Subject to and without waiving the foregoing objections, Cal

IV denies this Request to the extent it implies that Cal IV has any obligation to inform YouTube
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of the existence of these license agreements. As a business practice, it is ordinarily incumbent

upon the party exploiting content, i.e. YouTube, to seek and obtain appropriate license as well as

information concerning the owner and/or administrator of content it is exploiting. Such

information is readily and publicly available including through public databases identifying Cal

IV as the administrator of and/or owner of the works in suit and other Cal IV content. Cal IV

further denies this Request for the reasons set forth in its responses to Requests nos. 27-30.

REQUEST FOR ADMISSION NO. 30:

Individually for each accused clip, admit that you did not consult with the co-owner(s) of

the work-in-suit to ensure that the clip was not authorized to appear on the YouTube.com site.

RESPONSE TO REQUEST FOR ADMISSION NO. 30: Cal IV objects to this request on the

grounds that it is vague and ambiguous, including the terms “consult”, “ensure” and “co-

owner(s).” Cal IV further objects to this Request on the grounds the requested matter is outside

the scope of information relevant to this case. Subject to and without waiving the foregoing

objections, Cal IV denies this Request to the extent it implies that Cal IV is obligated to consult

with a co-owner (if any) to ensure that each accused clip was unauthorized to be on the YouTube

website, and states that, with respect to each accused clip, it either has the right to take legal

action without consulting with a co-owner (if any), or it obtained approval from a co-owner (if

any) to take legal action against Defendants.

REQUEST FOR ADMISSION NO. 31:

Individually for each accused clip, admit that you did not consult with the writer (i.e., a

writer signed with Cal IV) of the work-in-suit to ensure that the clip was not authorized to appear

on the YouTube.com site.
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RESPONSE TO REQUEST FOR ADMISSION NO. 31: Cal IV objects to this request on the

grounds that it is vague and ambiguous, including the terms “consult,” “ensure” and “writer.”

Cal IV further objects to this Request on the grounds that the requested matter is outside the

scope of information relevant to this case. Subject to and without waiving the foregoing

objections, Cal IV denies this Request to the extent it implies that Cal IV is obligated to consult

with the “writer” to ensure that each accused clip was unauthorized to be on the YouTube

website, and states that, with respect to each accused clip, Cal IV either has no obligation to

consult with the “writer” of the work prior to taking action against Defendants for infringements

of Cal IV’s works, or that it obtained the necessary authorizations (if any were necessary) to take

action against Defendants.

REQUEST FOR ADMISSION NO. 32:

Individually for each accused clip, admit that you did not consult with any of your

licensees to ensure that the clip was not authorized to appear on the YouTube.com site.

RESPONSE TO REQUEST FOR ADMISSION NO. 32: Cal IV objects to this Request on

the grounds that it is vague and ambiguous, including the words “consult” and “ensure.” Cal IV

further objects to this Request on the grounds that the requested matter is outside the scope of

information relevant to this case. Subject to and without waiving the foregoing objection, Cal IV

denies that, with respect to each accused clip, any of the infringing clips involved licensed

materials within the scope of the license.

REQUEST FOR ADMISSION NO. 33:

Admit that some of your works in suit are co-owned by third parties.

RESPONSE TO REQUEST FOR ADMISSION NO. 33: Cal IV objects to this Request on

the grounds that it is vague and ambiguous, including the terms “co-owned” and “third parties.”
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Cal IV further objects to this Request on the grounds that it seeks information that is neither

relevant to any claim or defense of any party nor reasonably calculated to lead to the discovery

of admissible evidence. Subject to and without waiving the foregoing objections, Cal IV denies

this Request as to the work-in-suit “Sharing the Night Together” and admits this Request as to

the work-in-suit “If You’re Going Through Hell.”

REQUEST FOR ADMISSION NO. 34:

Admit that for the works in suit co-owned by third parties, the co-owners are not required

to consult with you or seek your permission before licensing the work.

RESPONSE TO REQUEST FOR ADMISSION NO. 34: Cal IV objects to this Request on

the grounds that it is vague and ambiguous, including the terms “co-owned,” “third parties,” “co-

owners,” and “consult.” Cal IV further objects to this Request on the grounds that it seeks

information that is neither relevant to any claim or defense of any party nor reasonably

calculated to lead to the discovery of admissible evidence. Subject to and without waiving the

foregoing objections, Cal IV denies this Request as inapplicable to the work-in-suit “Sharing the

Night Together.” Cal IV denies this Request with regard to work-in-suit “If You’re Going

Through Hell” insofar as it applies to licensing for the YouTube website.

REQUEST FOR ADMISSION NO. 35:

Admit that your writers (i.e. writers signed by Cal IV) have posted videos on YouTube.

RESPONSE TO REQUEST FOR ADMISSION NO. 35: Cal IV objects to this request on

the grounds that it is vague and ambiguous, including the term “writer.” Cal IV further objects to

this Request on the grounds that it seeks information that is neither relevant to any claim or

defense of any party nor reasonably calculated to lead to the discovery of admissible evidence.

Subject to and without waiving the foregoing objections, Cal IV denies this Request to the extent
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it related to Cal IV’s works-in-suit. Cal IV states that to its knowledge and as further set forth in

Cal IV’s response to Interrogatory No. 14 and Cal IV witnesses’ deposition testimony, Carey

Ott—a songwriter previously employed by Cal IV as an independent contractor over whom Cal

IV had no control—posted videos on YouTube, but was not authorized to do so at the time of

posting Cal IV otherwise denies the Request.
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Dated: January 8, 2010 

San Francisco, CA 

AS TO OBJECTIONS: 

Daniel(&C-~ 
Christina Connolly Sharp 
GIRARD GIBBS LLP 
60 I California Street, 14th Floor 
San Francisco, CA 94108 

-and-

Gerald E. Martin 
Laurel Johnston 
BARRETT JOHNSTON & PARSLEY 
217 Second Avenue North 
Nashville, TN 37201 

-and-

Kevin Doherty 
BURR & FORMAN 
700 Two American Center 
3102 West End Avenue 
Nashville, TN 37203 

Attorneys for Cal IV Entertainment LLC 
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1 LOTH 

2 boxes. Period. 

3 Q. What does the CMS tool do? 

4 A. The CMS enables the content 

5 06:22:53 owners to find videos sorted by keywords, 

6 and then we can -- for each videos, we can 

7 choose to remove, to ask to remove it on 

8 it. 

9 Q. Did FFT ever sign up for the 

10 06:22:53 content verification tool? 

11 A. As what? 

12 Q. Did FFT ever sign up to use the 

13 content verification tool? 

14 MR. GITTERMAN: Objection to the 

15 06:22:53 form. I assume you mean FFT and not 

16 Net Result. 

17 MR. KIRSCHNER: I said FFT. 

18 A. I don't know if it's content 

19 verification tool, so. I don't know this 

20 06:22:53 is the same as the content verification 

21 tool. 

22 MR. KIRSCHNER: I'd like to 

23 mark, as Exhibit 4, a document 

24 produced by FFT, bearing the Bates 

25 06:22:54 label FT16689 through 94. 
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1 LOTH 

2 (Loth Exhibit 4, document 

3 produced by FFT, bearing Bates label 

4 FT16689 through 94, marked for 

5 06:22:54 identification, as of this date.) 

6 Q. Does this refresh your 

7 recollection as to whether FFT signed up 

8 to use the content verification program? 

9 A. Yes. 

10 06:22:54 Q. Did FFT sign up to use the 

11 content verification program? 

12 A. Yes. 

13 Q. Why did FFT sign up to use CVT? 

14 A. We sign to find an easy way to 

15 06:22:54 remove our content, the content infringing 

16 on YouTube. 

17 Q. Was the content verification 

18 program helpful? 

19 MR. GITTERMAN: Objection to the 

20 06:22:54 form. Vague and ambiguous. 

21 A. I think it helps Net Result to 

22 remove the 550, 550 clips that's specified 

23 here. 

24 Q. And how did FFT learn about the 

25 06:22:56 content verification program? 

DAVID FELDMAN WORLDWIDE, INC. 
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1 LOTH 

2 MR. GITTERMAN: Objection to 

3 form. 

4 A. If I remember well, we sent 

5 06:22:56 the Net Results send the take-down 

6 notices, and YouTube respond saying, okay, 

7 we will remove it; but by the way, we can 

8 show you the content verification program. 

9 Q. So You Tube informed FFT about 

10 06:22:56 the existence of this tool? 

11 A. Informed Net Results. 

12 Q. Has FFT had any problems using 

13 CVP? 

14 MR. GITTERMAN: Objection to 

15 06:22:56 form. Vague and ambiguous, lacks 

16 foundation. I don't know that you've 

17 established that FFT uses it. 

18 A. In 2007 this is Net Results. We 

19 use the CVP. 

20 06:22:56 Q. So Net Results used CVP in 2007? 

21 A. Yes. 

22 Q. And FFT actually used it, used 

23 CVP itself, after that point? 

24 MR. GITTERMAN: Objection to 

25 06:22:56 form. 

DAVID FELDMAN WORLDWIDE, INC. 
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1 LOTH 

2 A. In 2009. 

3 Q. And Net Result was using CVP on 

4 FFT's behalf in 2007, correct? 

5 06:22:56 A. Yes. 

6 Q. Are you aware of YouTube's 

7 content ID program? 

8 A. Content ID program. 

9 Q. Are you aware of YouTube's 

10 06:22:56 fingerprinting technology? 

11 MR. GITTERMAN: Objection to 

12 form. 

13 A. We know about fingerprinting 

14 You Tube technology. 

15 06:22:56 Q. How did you learn about 

16 YouTube's fingerprinting technology? 

17 A. You Tube speak about 

18 fingerprinting technology before, just 

19 before 2009 events. 

20 06:22:57 Q. So You Tube contacted FFT to 

21 inform it that it had fingerprinting 

22 technology? 

23 MR. GITTERMAN: Objection to the 

24 form. 

25 06:22:57 A. Yes. 
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1 LOTH 

2 Q. The amended complaint? 

3 A. I don't know everything. I have 

4 an idea. 

5 06:23:23 Q. FFT -- in the amended complaint 

6 FFT asserted three allegedly infringing 

7 videos, correct? 

8 A. What? I don't know if it's 

9 three. At least three. 

10 06:23:23 MR. GITTERMAN: I'm going to 

11 also object to this as being beyond 

12 the notice topics. 

13 Q. My next question may tie the 

14 loop. 

15 06:23:23 As of the date of the amended 

16 complaint, had FFT sent take-down notices 

17 for all of the videos it listed in the 

18 complaint? 

19 A. It's my understanding, yes. 

20 06:23:24 Q. What is that understanding based 

21 on? 

22 A. Because those clips have been 

23 removed, and we did something to remove 

24 it -- them, to remove them. 

25 06:23:24 Q. How do you know those clips had 
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1 LOTH 

2 been removed? 

3 A. Because we had the URL, and we 

4 came back to see. 

5 06:23:24 Q. On May 8th, 2009 FFT submitted a 

6 revised list of allegedly infringing 

7 videos in this case, correct? 

8 MR. GITTERMAN: Objection. I 

9 think this goes beyond the notice 

10 06:23:24 topics. 

11 If you know anything about it, 

12 you can answer. 

13 A. I don't know the dates. I know 

14 there is a list with more than 500. 

15 06:23:25 Q. As of the date of that list, had 

16 FFT sent take-down notices to YouTube for 

17 all of the videos listed? 

18 A. I don't know if it's one 

19 take-down notice per video. What I know 

20 06:23:25 is all videos has been removed. 

21 Q. So you had removed all of the 

22 allegedly infringing videos asserted in 

23 this case? 

24 A. Yes. 

25 06:23:25 MR. GITTERMAN: Objection to the 
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1 LOTH 

2 form. Vague and ambiguous. 

3 Q. When did YouTube remove those 

4 videos? 

5 06:23:25 A. I don't know. I don't know 

6 exactly when. 

7 Q. Was it within a day of the 

8 take-down notice? 

9 A. I don't know if it was 24 hours, 

10 06:23:25 48 hours, I don't know. 

11 Q. But it was a short time after 

12 the take-down notice, correct? 

13 MR. GITTERMAN: Objection to 

14 form. Vague and ambiguous. 

15 06:23:26 A. Depends what you call short. It 

16 should be in the first place. Short is 

17 never enough. 

18 Q. Did YouTube remove the videos 

19 within days of the take-down notice? 

20 06:23:26 A. I don't know. 

21 Q. But it was days, correct? 

22 A. Sorry, yes, it was days. 

23 MR. KIRSCHNER: Let's take a 

24 short break, if that's okay. 

25 06:23:26 THE VIDEOGRAPHER: The time is 
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1 LOTH 

2 5:48 p.m., and we are off the record. 

3 (Whereupon, there is a recess in 

4 the proceedings.) 

5 06:23:26 THE VIDEOGRAPHER: The time is 

6 6:03 p.m., and we are back on the 

7 record. 

8 Q. I'd like to play you some videos 

9 and ask you some questions about the 

10 06:23:26 videos, okay? So I'm going to play you a 

11 video that was posted at the URL 

12 http:\\www.YouTube.com/\watchV=ASQ6RBR3TW. 

13 (Whereupon, the video was 

14 played. ) 

15 06:23:26 MR. GITTERMAN: Actually, before 

16 you ask a question, was this video 

17 produced in the case? 

18 MR. KIRSCHNER: Yes. 

19 MR. GITTERMAN: Do you know what 

20 06:23:26 Bates number it was produced at? 

21 MR. KIRSCHNER: I don't have the 

22 Bates number on it, but I can get it 

23 for you. 

24 MR. GITTERMAN: Okay. I mean 

25 06:23:26 I'm going to object to the use of this 
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2 VIDEOTAPED DEPOSITION OF MARCO 

3 BERROCAL, held at the offices of Mayer 

4 Brown, 1675 Broadway, New York, New 

5 York, pursuant to notice, before 

6 Maureen Ratto, Registered Professional 

7 Reporter and Notary Public of the State 

8 of New York on November 5, 2009, at 

9 10:10 a.m. 
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1 Q. I'm not asking for sUbstance of 

2 discussion you had with counsel over 

3 legal advice. I'm asking to the extent 

4 that you are the one who makes the 

5 14:32:51 ultimate decision, other than 

6 information that you have received from 

7 counsel, do you base your decision on 

8 any other factors? 

9 MR. HART: That's a different 

10 14:33:03 question. 

11 A. Well, each particular case I 

12 would look at it and a fair use maybe 

13 one matter. There maybe other issues 

14 that were brought up. So, in a vague 

15 14:33:28 respect there could be other factors 

16 that I'm considering. 

17 Q. What other issues would you 

18 consider in conjunction with fair use? 

19 Can you give me an example? 

20 14:33:40 MR. HART: I won't let you 

21 answer that question. If there are 

22 other considerations that you raised 

23 and discussed with counsel. It's only 

24 going to be independent of your 

25 14:33:48 discussions with counsel. 
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1 Q. Can you answer the question, 

2 keeping in mind counsel's instruction? 

3 A. Can you repeat it, please? 

4 Q. I'm asking you what other issues 

5 14:34:06 would you consider in conjunction with 

6 fair use? Can you give me an example? 

7 MR. HART: Maintain my objection 

8 and the way that question came out has 

9 other form problems but go ahead. 

10 14:34:29 A. Anything that would be brought 

11 up at that point we would clearly 

12 discuss with our counsel. There maybe 

13 one thing we think of is fair use but 

14 there maybe other issues but it's all 

15 14:34:43 discussed with my attorneys. 

16 Q. Okay. Has there ever been an 

17 instance when Bourne decided not to 

18 take any action or otherwise send a 

19 strike that. 

20 14:35:01 Has there ever been an instance 

21 where Bourne decided not to issue a 

22 take-down as a result of a fair use 

23 analysis? 

24 A. No. 

25 14:35:28 Q. With respect to take-downs that 
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1 Bourne has sent to YouTube or have been 

2 sent on Bourne's behalf to YouTube, in 

3 what amount of time does YouTube on 

4 average respond to that take-down 

5 14:36:11 notice? 

6 MR. HART: Objection to form, 

7 respond. 

8 A. I would say within 24 hours. 

9 Q. Are you -- to your knowledge, 

10 14:36:43 has YouTube ever taken more than 24 

11 hours to respond to a take-down notice 

12 concerning the Bourne work? 

13 MR. HART: Maintain an 

14 objection, form, respond. 

15 14:36:59 A. I don't absolutely I don't 

16 recall thinking why did this take so 

17 long. 

18 Q. Do you have any objection as to 

19 the length of time it takes YouTube to 

20 14:37:12 take down a specific URL containing 

21 what Bourne believes to be infringing 

22 content? 

23 MR. HART: Aside from the 

24 allegations in the lawsuit. 

25 14:37:36 MS. HERNANDEZ: Counsel, I take 
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1 issue with your clarification. 

2 MR. HART: It's not a 

3 clarification, it's an objection. 

4 MS. HERNANDEZ: Well then you 

5 14:37:42 can make your objection but there is no 

6 need to make some purported 

7 clarification to my question. 

8 A. Can you repeat it then? 

9 Q. Absolutely. Do you have any 

10 14:37:54 objection as to the length of time it 

11 takes YouTube to take down a specific 

12 URL containing what Bourne believes to 

13 be infringing content? 

14 MR. HART: Objection. Lack of 

15 l4:38:02 foundation, misleading, disregards 

16 everything about this lawsuit. You're 

17 free to answer. 

18 A. No. 

19 MR. HART: What? You put up your 

20 l4:38:28 hand like wait a minute. What? 

21 A. I guess thinking it out, I mean, 

22 the time it took for them to respond. 

23 This part of my feeling is that it 

24 shouldn't have been up there in the 

25 l4:38:39 first place, so I don't know if that's 
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1 Does it say Murbo? 

2 MR. HART: To hold the right to 

3 what? 

4 MS. HERNANDEZ: I'm trying to 

5 15:15:08 the copyright ownership in the Murbo 

6 catalogue. 

7 A. If the 

8 MR. HART: I caution you not to 

9 speculate. 

10 15:15:19 A. A Murbo agreement with a BMI 

11 writer which pretty much decides 

12 whether the writer belongs to BMI we 

13 would do an agreement with Murbo and 

14 the writer. 

15 15:15:30 Q. Does Bourne have any 

16 sub-publishers? 

17 A. Yes. 

18 Q. Who are the sub-publishers? 

19 A. We have various sub-publishers 

20 15:15:52 throughout the world. 

21 Q. And what about in the US, is 

22 there a sub-publishing entity? 

23 A. No. 

24 Q. What about in Canada, is there a 

25 15:16:10 sub-publishing entity? 
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1 A. We have a company in Canada. 

2 Q. What is the name of that 

3 company? 

4 A. Bourne Canada. We also have a 

5 15:16:29 representative who collects performance 

6 and collects some royalties for us on 

7 our behalf in Canada. 

8 Q. What entity what is that 

9 entity called? 

10 15:16:44 A. Radio Chart Facts. 

11 Q. Are they authorized is Radio 

12 Chart Facts authorized to issue 

13 licenses on behalf of Bourne? 

14 A. No. 

15 15:16:55 Q. Does Bourne Canada issue 

16 licenses? 

17 A. I can only speak since '06. And 

18 as I recall, it has not. 

19 Q. Why can you only speak since 

20 15:17:26 '06? 

21 A. Bebe Bourne, my mother, handled 

22 it before then. So I don't recall 

23 seeing a Bourne Canada license but I 

24 can't outright say no. 

25 15:17:39 Q. What function does Bourne Canada 
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1 perform? 

2 A. It collects royalties, say, from 

3 the Canadian Mechanical Society. 

4 Q. Does it perform any other 

5 15:17:56 function? 

6 A. None that I recall. 

7 Q. Setting aside whether Bourne 

8 Canada did or did not actually issue 

9 licenses, is Bourne Canada authorized 

10 15:18:14 to issue licenses for songs in the 

11 Bourne catalogue? 

12 A. No. Again, I say that since '06, 

13 I would handle it. There's -- in any 

14 correspondence going to Bourne Canada 

15 15:18:33 would come to me. 

16 Q. Do you know if prior to '06 

17 Bourne Canada was authorized to issue 

18 licenses, whether they did or not? 

19 A. They would not issue a license 

20 15:18:55 without the permission of Bourne. 

21 Q. And how does Bourne Canada 

22 how did Bourne Canada seek the 

23 permission of Bourne? 

24 MR. HART: Lack of foundation. 

25 15:19:19 A. Well, requests could have gone 
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1 SALMI, M. 

2 10:04:52 analysis, and both from a technical and legal side 

3 10:04:56 that I can't sit here and make an opinion on right 

4 10:04:57 now. 

5 10:04:58 MR. KRAMER: Q. When it launched 

6 10:05:13 AddictingClips, did the service -- sorry. strike 

7 10:05:15 that. 

8 10:05:15 When the AddictingClips service launched, did 

9 10:05:19 it have human beings screening all videos that users 

10 10:05:22 were uploading to the service for potentially 

11 10:05:24 unauthorized copyrighted material? 

12 10:05:26 A No. 

13 10:05:26 Q Roughly how many videos per day were uploaded 

14 10:05:32 to the service? 

15 10:05:34 A I don't recall. 

16 10:05:35 Q Is it in the hundreds? Thousands? Tens? 

17 10:05:40 A It varied from when it launched to, you know, 

18 10:05:43 a period of time, but ... 

19 10:05:45 Q How about at the start? 

20 10:05:48 A Hundreds, I'd guess. 

21 10:05:52 Q You said that AddictingClips didn't want to 

22 10:05:55 have unauthorized copyrighted material appearing on 

23 10:05:57 the service; right? 

24 10:06:04 A I think I said it wasn't a stated intention 

25 10:06:06 of ours to have it up there, but ... 
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1 SALMI, M. 

2 10:06:08 Q Did -- did -- did AddictingClips want 

3 10:06:10 unauthorized copyrighted material? 

4 10:06:11 A No. 

5 10:06:12 Q Wouldn't one way of keeping that material off 

6 10:06:16 the service have been to have human beings review all 

7 10:06:19 incoming videos and block those that weren't 

8 10:06:22 authorized? 

9 10:06:28 A AddictingClips was set up differently than 

10 10:06:30 Atom Films, which was all about review. 

11 10:06:32 Addictingclips was set up as a user-generated website 

12 10:06:36 according to the legal parameters that our lawyer 

13 10:06:38 provided us. 

14 10:06:39 Q But wouldn't one way of keeping unauthorized 

15 10:06:42 copyrighted material off the service have been to have 

16 10:06:46 human beings screening all of the videos that users 

17 10:06:48 sought to upload and block the upload of those that 

18 10:06:50 were unauthorized copyrighted material? 

19 10:06:52 MR. WILKENS: Objection to the form. 

20 10:06:54 THE WITNESS: That would be one way to do it, 

21 10:06:55 yes. 

22 10:06:56 MR. KRAMER: All right. 

23 10:06:56 Q So when I asked you earlier whether 

24 10:06:59 Addictingclips could have done more to prevent the 

25 10:07:02 upload by users of unauthorized copyrighted materials, 
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1 SALMI, M. 

2 10:07:05 one thing it could have done was employ human beings 

3 10:07:08 to screen all videos uploaded by users and block those 

4 10:07:12 that were unauthorized; right? 

5 10:07:16 A Then it would not have been a user-generated 

6 10:07:19 website the way we had envisioned it to be if it would 

7 10:07:24 have done that. It would also have been 

8 10:07:26 cost-prohibitive to have human beings. 

9 10:07:28 Q Why so? 

10 10:07:29 A That's a lot of clips to ... 

11 10:07:32 Q Hundreds of clips a day is a lot of clips, 

12 10:07:35 and it would be cost-prohibitive to have human beings 

13 10:07:38 screen them; right? 

14 10:07:38 MR. WILKENS: Objection to the form. 

15 10:07:39 THE WITNESS: For a small company like ours, 

16 10:07:41 yes. 

17 10:07:41 MR. KRAMER: Okay. 

18 10:07:48 Q Is it reasonable to conclude, based on Atom's 

19 10:07:51 failure to employ human beings to screen videos 

20 10:07:54 uploaded to the service, that Atom wanted users to 

21 10:07:59 upload infringing material to AddictingClips? 

22 10:08:03 MR. WILKENS: Objection to the form; asked 

23 10:08:08 and answered. 

24 10:08:08 THE WITNESS: Yeah, there was not a failure. 

25 10:08:09 It was set up purposely in a certain methodology, so I 
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1 SALMI, M. 

2 10:08:16 would not call it a failure to do either one, your 

3 10:08:20 statement. 

4 10:08:20 MR. KRAMER: Okay. 

5 10:08:21 Q Would it be reasonable to conclude, based on 

6 10:08:23 AddictingClips's decision not to employ human beings 

7 10:08:28 to screen videos uploaded to the service by users, 

8 10:08:31 that AddictingClips wanted users to upload potentially 

9 10:08:35 unauthorized copyrighted material? 

10 10:08:37 A No, that's false. We -- we never -- we never 

11 10:08:42 even had the decision not to have human beings. It 

12 10:08:45 was it was always set up a different way. 

13 10:08:48 Q It wouldn't be reasonable to conclude, that 

14 10:08:50 is what you're saying? 

15 10:08:51 A Correct, not reasonable to conclude that. 

16 10:08:54 Q And Atom -- sorry -- AddictingClips -- I 

17 10:08:58 guess it's -- Atom's choice not to have human beings 

18 10:09:04 screening videos uploaded to the service by users 

19 10:09:07 wasn't motivated by a desire to earn advertising 

20 10:09:11 revenue from unauthorized copyrighted material on the 

21 10:09:14 service; right? 

22 10:09:14 MR. WILKENS: Objection to the form. 

23 10:09:17 THE WITNESS: It was strictly done that way 

24 10:09:21 as a -- on the advice of our legal counsel. 

25 10:09:25 MR. KRAMER: Different question than I asked. 
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From: Mark M. Ishikawa 

Sent: Monday, July 10,20067:37 PM 

To: Scott Martin 

Cc: Alfred Perry; John Salter; Evelyn Espinosa; Arielle Kim 

Subject: Anti-Piracy discussion topcs for Wed. 

Scott, 

Thanks for the invite to the Wednesday meeting. I do believe that we need to sit down with Amy and Nancy to clear the air about 
the services that they require, and how to get their needs satisfied without having them create their own anti-piracy department. I 
also want to set Amy's expectations for what we can and cannot do for her. From our conversations and e-mails it would appear 
that they need some education as to how the DMCA works, and the level of response we can and cannot get from the ISP's in 
question. 

Thx 

Mark 

Topics: 

1) Coordination between Online Marketing and BayTSP 

Advance notice of when and where marketing materials being posted online. 

Copies of material being posed so we can distinguish between authorized and un-authorized materials. 

Post-Mortum of the Transformers project. 

2) Determination of takedown policy and procedures 

There seems to be a level of mis-understanding about the services BayTSP provides for Paramount and 
Viacom by the different groups within the studio. I would like to discuss exactly what we do, and how we do it 
with the Marketing group so they have a better understanding of the services we provide. I also believe that 
there is a lack of understanding as to what the Online Piracy program in place at the studio does and its 
capabilities. 

Determine if there is a different procedure required for the Marketing Department infringements, and define 
the EXACT procedures that are to be used when the Marketing Department is involved. 

Determine the Anti-Piracy needs of the Marketing Department. 

6/20/2008 
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From: 

Sent: 

To: 

Cc: 

Subject: 

Mark M. Ishikawa 

Wednesday, November 08,20069:19 PM 

Perry, Alfred - Paramount 

Evelyn Espinosa; Scott Martin; John Salter; Arielle Kim 

RE: Bay TSP - Clips 

Importance: High 

AI, Scott, & John, 

I have no idea what this is about other than the fact that Amy Powel does not like me or my company and is attemting 
to ruin my relationship with the studios. Nancy sent us links with a "White List" of places the clips are authorized to be 
on. A normal person would draw the conclusion that since she provided an authorized location list that any other place 
would be considered infringing, otherwise she should have said leave these clips alone. 

All we did was send a clairification e-mail confirming the actions that we believe they have asked us to take. We have 
*NOT* taken any actions, just asking for clairification, and now we see this e-mail from Nancy. I believe her reactions 
are unwarrented and unjustified. 

If we make a mistake I'm the first one to admit it and make it right. In this case I believe that BayTSP is being treated 
unfairly. We have been a long time partner with Paramount and this series of reactions is causing me great concern. 

T would appreciate it if Scott could give me a call on my cell phone 

Thx 

mark 

-----Original Message-----
From: Peny, Alfred - Paramount lmailto:Alfred]eny@Paramount.comJ 
Sent: Wed 11/8/2006 12: 14 PM 
To: Mark M. Ishikawa 
Cc: Evelyn Espinosa; Scott Martin; John Salter 
Subject: Fw: Bay TSP - Clips 

Mark, what is this about? 

[Scnt wirclcssly from my BlackBcny dcvicc 1 

-----Original Message----­
From Derwin-Weiss, Nancy 
To: Martin, Scott: Pcny, Alfrcd - Paramount 
CC: Powell, Amy - Paramount 
Sent: Wed Nov 08 12: 12:062006 
Subject FW Ray TSP - Clips 

discuss this situation. 

What will it take for Bay TSP to understand that they are not to initiate takedown actions without our express written approval? 

Amy asked us to research other companies who perform competitive services that we can meet with. 

Do you have a list of vendors .. I will be happy to set up the initial meetings 

6/20/2008 

HIGHLY CONFIDENTIAL BAYTSP 003742450 



SJA-1747

Nancy Derwin-Weissl VP Interactive Marketing Legal I Paramount Pictures I direct 323.956.5878 

From: Derwin-Weiss, Nancy 
Sent: Wednesday, November 08,2006 12:03 PM 
To: 'Evelyn Espinosa' 
Cc: Deana Arizala; Warren Kim; Richard Kawasaki; Mark M. Ishikawa; Powell, Amy - Paramount; Perry, Alfred - Paramount; Mmiin, 
Scott; Magid, Karen - Paramount 
Subject: RE: Bay TSP - Clips 

If you find the Perfume clip on other sites, please send us the links to the sites and we will decide whether or not to pursue a take down 
action. Please do not initiate takedown actions without express prior written approval from us. 

Nancy Derwin-Weissl VP Interactive Marketing Legal I Paramount Pictures I direct 323.956.5878 

From Evelyn Espinosa [mailto:evelyn'iUbavlsp.comJ 
Sent: Wednesday, November 08, 2006 11: 38 AM 
To: Derwin-Weiss, Nancy 
Cc: Deana Arizala; Warren Kim; Richard Kawasaki; Mark M. Ishikawa 
Sllbject RE Bay TSP - Clips 

Hi Nancy, 

Thanks for heads up for clips below. Just to make sure: 

The perfume clip is exclusive and should only be available to view on aintitcool.com. 

If we find it on youtube/google vide%r any other site we will send a take down notice 

The bee movie clip is ok to stay up regardless of where it is found. 

From: Derwin-Weiss, Nancy [mailto:Nancy_Derwin-Weiss@Paramount.comJ 
Sent: Wednesday, November 08, 2006 11: 13 AM 
To: Evelyn Espinosa 
Cc: Perry, Alfred - Paramount; Powell, Amy - Paramount; Scott Mmiin; Magid, Karen - Paramount; Tipton, Kristina; Teifeld, Tamar; 
Mark M. Ishikawa 
Subject: Bay TSP - Clips 

Hi Evelyn: 

Set forth below are links to two approved clips going out this week. Please exclude these clips from your search for pirated content on 
You Tube and other sites. 

6/20/2008 
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Perfume Exclusive Clip - "Don't Touch Anything" - Exclusive to AintItCool.com 

httpl/www.pelfumemovie.com/public/video files/peJt"ume dont touch anything large.mov 

Bee Movie Trailer - wide distribution 

httpl/www.beemovie.com/public/video files/bee movie trailer 1 large.mov 

T will be sending you links to Freedom Writers clips and Flushed Away Featurettes when they become available 

Feel free to c:ontacl me with any questions. 

Nanc:y 

6/20/2008 
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From: Mark M. Ishikawa 

Sent: Saturday, October 28,2006 11 :06 PM 

To: Perry, Alfred - Paramount 

Cc: John Salter; Scott Martin 

Subject: pending authorization 

AI, 

We are going to hold off on removing the OTH clips on YouTube cause we do not know which videos Marketing has put up. Pis 
call me ASAP with further instructions. 

Mark 

6/20/2008 
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Subject: Fw: Fw: MI:3 
From: "Alfred Perry" <> 
To: Scott Martin 
Cc: Date: Wed, 19 Apr 2006 23:47:28 +0000 

Redacted 
for Privilege 

Sent from my BlackBerry wireless handheld 

From: Alfred Perry 
Sent: 04/19/2006 04:46 PM 
To: Bryan Warman 
Cc: Amy Powell 
Subject: Re: Fw: MI:3 

Thanks to alL.we hoped as much. 

Sent from my BlackBerry wireless handheld 

From: Bryan Warman 
Sent: 04/19/2006 04:45 PM 
To: Alfred Perry 
Cc: Amy Powell 
Subject: Re: Fw: MI:3 

Alfred, Dan & Joe, 

None of the below scenes mistakenly listed as "leaked" in this article were leaked at all, they were all brought 
online this week as pat of normal online publicity before the release of the film. 

These 2 clips plus 7 others are all online on numerous websites including the official site at 
Missionlmpossible.com 

Hope this helps clear up any confusion ... 

Please feel free to let Amy Powell or myself know if there are any other questions or concerns about these or 
any other clips online. 

Confidential 

Bryan Warman 
Creative Director 
Motion Picture Interactive Marketing 
Paramount Pictures 
5555 Melrose Avenue - Marathon, 3204 
Hollywood, CA 90038 
P: 323.956.8275 I F: 323.862.1107 

----- Replied by Bryan Warman on 4/19/2006 4:41:50 PM 

From: Alfred Perry 
Sent: 04/19/2006 04:37 PM 
To: Amy Powell 
Subject: Fw: MI:3 

VIA11918373 
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From:<Dan_Seymour@mpaa.org> 
04/19/200604:14 PM 
To: <Joe_Ruvalcaba@paramount.com> 
cc: 
Subject: FW: MI:3 

Daniel Seymour 
Internet Investigations Manager 
Worldwide Internet Enforcement 
Motion Picture Association of America 
818.995.6600 

From: Borchard, Brad 
Sent: Wednesday, April 19, 2006 3:43 PM 
To: Seymour, Dan; Bergstrom, Peter; Winter, Craig; Yang, Jason; Huang, Eddie; Gischner, Michael 
Subject: MI:3 
Importance: High 

Saw that two scenes have been leaked onto YouTube.com. Anyway we can confirm that this is the studio doing 
this to create buzz or do we have a serious leak that we need to start tracking on? 

http://www.foxnews.com/story/0.2933.192331.00.html 

Brad 

Powered by CardScan 

Confidential VIA11918375 
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From: AI Perry 

Sent: Friday, June 22,200712:04 AM 

To: Warren Kim; Courtney Nieman; Amy Powell; Tipton, Kristina - Paramount 

Cc: Mark M. Ishikawa; Evelyn Espinosa; Scott Martin 

Subject: RE: Transformers 

From: Warren Kim [mailto:warrenk@baytsp.com] 
Sent: Thursday, June 21, 2007 4:27 PM 
To: Courtney Nieman; Perry, Alfred - Paramount; Powell, Amy - Paramount; Tipton, Kristina - Paramount 
Cc: Mark M. Ishikawa; Evelyn Espinosa 
Subject: RE: Transformers 

Courtney/Blair-
Do not send notices for these clips until you get confirmation. IGN clips are almost always all authorized. Some of these may be 
from the EPK DVD. And I recognize some of the footage from TV spots and other sneak clips. 

AI/Amy/Kristina -
We will not send any takedown notices until we receive confirmation from you. 

Thank you, 
Warren 

From: Courtney Nieman 
Sent: Thursday, June 21, 2007 4:20 PM 
To: AI Perry; Amy Powell 
Cc: Mark M. Ishikawa; Evelyn Espinosa; Warren Kim 
Subject: FW: Transformers 
Importance: High 

We found these just a short time ago. I have asked Blair to send take down notices on them. They don't look like teasers or 

trailers. Many scenes I haven't picked up on before. Let me know if you want me to stop the take down notices. 

Courtney Nieman 

From: Blair Taylor 
Sent: Thursday, June 21, 2007 4:10 PM 
To: Warren Kim; Courtney Nieman 
Subject: Transformers 

yugiohtcgcollectoro2 

http://www.youtube.com/watch?v= sG8Tcms6xOk 
http://www.youtube.com/watch?v=3vlNUJ ze4nI 
http://wv..W.youtube.com/watch?v=rSVdjKXmVDo 
http://www.youtube.com/watch?v=VG30 jK4108E 
http://wv..W.youtube.com/watch?v=fyCNSWALU6k 
http://wv..W.youtube.com/watch?v=wZRELoON -HO 
http://wv..W.youtube.com/watch·?v=wxxnllc5K g 
http://wv..W.youtube.com/watch?v=RDPGh6hsWog 
http://wv..W.youtube.com/watch?v=EsVVX1il nO 

This user has all the above clips on YouTube. To me they do not appear to be parts of the trailer. Please advise~ 

Thanks 
b 

6/11/2008 

HIGHLY CONFIDENTIAL BAYTSP 003727194 



SJA-1757

Blair Taylor 
Client Services Support 
BayTSP, Inc 
blairt@baytsp.com 
408.341.2300 

The information contained in this email message may be confidential and 
is intended only for the parties to whom it is addressed. If you are not 
the intended recipient or an agent of same, please notify us of the 
mistake by telephone or email and delete the message from your system. 
Please do not copy the message or distribute it to anyone. 

6/11/2008 
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Subject: 
From: 

To: Perry, Alfred 
Cc: Salter, John - Paramount; Derwin-Weiss, Nancy - Paramount; 

Martin, Scott - Paramount 
Date: Wed, 26 Jul 2006 03:25:13 +0000 

AI, 

I look fwd to hearing back from you. As discussed in our meeting with BayTSP, they were strictly informed to never 
contact a third party without an OK from me, personally, either on the phone or in writing. 

This instance violates our direction and I find it extremely concerning, not to mention his cavalier attitude. 

amy 

Amy Powell 
Senior Vice President, Interactive Marketing 
Paramount Pictures 

-----Alfred Perry/PHE/MP/ParamounLPictures wrote: -----

To 
From: 
Date: 07/25/2006 04:21PM 
cc: John Salter/IS/Group/ParamounLPictures@ParamounLPictures, Nancy Derwin-Weiss/Business Affairs/MP/ 
ParamounLPictures@ParamounLPictures, Scott Martin/Business Affairs/MP/ 
ParamounLPictures@ParamounLPictures 
Subject: Re: Fw: Unauthorized Baytsp Take-down Notice 

Amy, I want to discuss with Scott (who is in meetings) and then discuss with you. 

BayTSP was not provided the trailer and therefore assumed (incorrectly) that the footage was unauthorized pre­
release content from the film. 

I, like Nancy, expressed incredulity to Mark that BayTSp would not have called to just make sure (given the 
sensitivity to removal of clips). 

----- Replied by Alfred Perry on 7/25/20064:13:54 PM ----------------------------------------------------------------------------­
Inactive hide details for From:Amy PoweliFrom:Amy Powell 

From:Amy Powell 
07/25/200603:49 PM 
To: Nancy Derwin-Weiss, Alfred Perry 
cc: John Salter, Scott Martin 
Subject: Re: Fw: Unauthorized Baytsp Take-down Notice 

I have serious issues with this response. AI, can we discuss? I'm not comfortable with his business practices. 

Inactive hide details for Nancy Derwin-WeissNancy Derwin-Weiss 

From: Nancy Derwin-Weiss 
Sent: 07/25/2006 03:43 PM 
To: Alfred Perry 

Highly Confidential VIA 11562371 
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Cc: Amy Powell 
Subject: Re: Fw: Unauthorized Baytsp Take-down Notice 

I spoke to Mark about the incident. He wasn't exactly apologetic about the incident. He said that from their 
perspective, the lack Braff footage appeared to be nothing more than pirated clips from the movie mashed together 
by an individual (whose name happened to be lack Braff). I asked why they didn't put a call into us first before 
issuing the take-down notice since we just had the meeting about the very issue. He said that they didn't have any 
reason to believe that the material wasn't pirated as we hadn't given them the trailer in advance and in this instance, 
the footage looked pirated. He said that they were simply operating under the studio's directive to pull down 
unauthorized clips. He said he was going to direct Baytsp to stop searching Youtube for our content since it is 
creating too much of a headache for everyone. Frankly, I am not sure why he would do that since it may be that our 
unauthorized content appears there at a later date. 

----- Replied by Nancy Derwin-Weiss on 7/25/2006 3:34:10 PM 

Inactive hide details for From:Alfred PerryFrom:Alfred Perry 

From:Alfred Perry 
07/25/200603:15 PM 
To: Scott Martin, John Salter, Nancy Derwin-Weiss, Amy Powell 
cc: 
Subject: Fw: Unauthorized Baytsp Take-down Notice 

I am calling BayTSP now! 
----- Forwarded by Alfred Perry/PHE/MP/ParamounLPictures on 07/25/2006 03:14 PM -----

From:Nancy Derwin-Weiss 
Sent by: Nancy Derwin-Weiss 
07/25/200603:01 PM 
To: Alfred Perry 
cc: Amy Powell 
Subject: Unauthorized Baytsp Take-down Notice 

We have just learned that Baytsp issued a take-down notice to Youtube for a lach Brack montage trailer for The Last 
Kiss. This is content we uploaded to Youtube in connection with our marketing efforts for the film. Obviously, we 
never authorized Baytsp to issue take-down notice for footage we had posted. I have a call into Mark Ishikawa to 
see how this could have happened. We thought we could not be clearer in our meeting that we did not want Baytsp 
to issue take down notices unless we explicitly requested them to do so. 

Nancy 

Highly Confidential VIA 11562372 
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From: 
Sent: 
To: 
Subject: 

Philip Cialdella 
Wednesday, June 27, 20072:47 PM 
Gregg Barron 
RE: YouTube Malibu Rum Contest using Day O! 

Provide details to the group please. 

-----Original Message----­
From: Gregg Barron 
Sent: Wednesday, June 27, 2007 9:46 AM 
To: Philip Cialdella 
Subject: RE: YouTube Malibu Rum Contest using Day O! 

Yes, we licensed this. 

Gregg Barron 
Director, Licensing 
Cherry Lane Music Publishing 
6 East 32nd Street, 11th floor 
New York, NY 10016 
P (212) 561-3045 
F (212) 447-6885 
gbarron@cherrylane.com 

-----Original Message----­
From: Philip Cialdella 
Sent: Wednesday, June 27, 2007 9:28 AM 
To: Gregg Barron 
Subject: FW: YouTube Malibu Rum Contest using Day O! 

Please advise. 

-----Original Message----­
From: Philip Cialdella 
Sent: Wednesday, June 27, 2007 8:59 AM 
To: Keith Hauprich; Richard Stumpf 
Cc: Mike Connelly 
Subject: RE: YouTube Malibu Rum Contest using Day O! 

Gregg, 
Please advise. 
-Phil 

-----Original Message----­
From: Keith Hauprich 
Sent: Wednesday, June 27, 2007 8:57 AM 
To: Philip Cialdella; Richard Stumpf 
Cc: Mike Connelly 
Subject: YouTube Malibu Rum Contest using Day O! 

Did we authorize this? 

Highly Confidential CH00019822 
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UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF NEW YORK 

THE FOOTBALL ASSOCIATION PREMIER ) 
LEAGUE LIMITED, BOURNE CO., et al.,) 
on behalf of themselves and all ) 
others similarly situated, ) 

) 
Plaintiffs, ) 

) 
vs. ) Case No. 07CV3582 

) 
YOUTUBE, INC., YOUTUBE, LLC, and ) 
GOOGLE, INC., ) 

) 
Defendants. ) 

------------------------------) 

VIDEOTAPE DEPOSITION OF GREGG BARRON 

NEW YORK, NEW YORK 

TUESDAY, SEPTEMBER 23, 2008 

REPORTED BY: 
ERICA RUGGIERI, CSR, RPR 
JOB NO: 15379 

DAVID FELDMAN WORLDWIDE, INC. 

Page 1 

805 Third Avenue, New York, New York 10022 (212)705-8585 

91 b957bf-7b6948bf-9e34-bcdb7addec96 
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September 23, 2008 

9:34 a.m. 

7 VIDEOTAPED DEPOSITION OF GREGG 

8 BARRON, held at the offices of Mayer 

Page 2 

9 Brown, LLP, 1675 Broadway, New York, New 

10 York, pursuant to notice, before Erica L. 

11 Ruggieri, Registered Professional Reporter 

12 and Notary Public of the State of New 

13 York. 
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A P PEA RAN C E S 

FOR THE LEAD PLAINTIFFS AND PROSPECTIVE 

CLASS: 

PROSKAUER ROSE, LLP 

BY: WILLIAM M. HART, ESQ. 

ELIZABETH FIGUEIRA, ESQ. 

1585 Broadway 

New York, New York 10036-8299 

Whart@proskauer.com 

Efiguiera@proskauer.com 

FOR THE DEFENDANTS YOUTUBE, INC., 

YOUTUBE, LLC and GOOGLE, INC.: 

MAYER BROWN, LLP 

BY: REGINALD R. GOEKE, ESQ. 

RICHARD S. PIANKA, ESQ. 

1909 K Street, N.W. 

Washington, D.C. 20006-1101 

Rgoeke@mayerbrown.com 

Rpianka@mayerbrown.com 

ALSO PRESENT: 
MANUEL ABREU, Videographer 
KEITH HAUPRICH, Cherry Lane 

DAVID FELDMAN WORLDWIDE, INC. 
805 Third Avenue, New York, New York 10022 (212)705-8585 

91 b957bf-7b69-48bf-9e34-bcdb7addec96 
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G. Barron 

statements, what sorts of statements are 

you aware that BMI and ASCAP provide to 

Cherry Lane? 

MR. HART: Same objections. 

A. I don't know. That's not my 

domain. 

Q. Other than licenses granted by 

your department and licenses granted 

through BMI and ASCAP, is there any other 

entity, that you are aware of, that grants 

licenses to any use of Cherry Lane works? 

MR. HART: Objection to form. 

Prior testimony. 

A. We also have a print department. 

They issue licenses for musical notation, 

sheet music. 

Q. Who is in charge of the print 

department? 

A. John Stix. 

Q. Do you know whether licenses 

issued by the print department would be 

recorded in some fashion by Cherry Lane? 

MR. HART: Form. 

A. I don't know how our print 

DAVID FELDMAN WORLDWIDE, INC. 
805 Third Avenue, New York, New York 10022 (212)705-8585 

91 b957bf-7b69-48bf-ge34-bcdb7addec96 
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department maintains their records. 

Q. Other than your department, BMI, 

ASCAP and the print department, are you 

aware of any other entity that licenses 

any use of Cherry Lane works? 

MR. HART: Form, prior 

testimony. 

A. Overseas we have some publishers 

who issue licenses on our behalf. 

Q. Is there do you know 

approximately how many subpublishers there 

are? 

MR. HART: Form. 

Q. Do you know approximately how 

16 many subpublishers Cherry Lane employs 

17 overseas? 

18 

19 

20 

21 

MR. HART: I'll maintain 

objection as to form, but please go 

ahead. 

A. There are approximately 20 

22 some-odd subpublishers. 

23 Q. And when you say they issue 

24 licenses, do they issue mechanical 

25 licenses? 
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2 MR. HART: Foundation. 

3 A. It's not my area of expertise. 

4 As in most countries outside of the United 

5 

6 

7 

8 

9 

10 

States and Canada, societies like Harry 

Fox issue licenses, and we are not 

involved with the process on the U.S. 

side. 

Q. Do you know whether any of the 

subpublishers issue synchronization 

11 licenses overseas? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

A. 

Q. 

MR. HART: Same objections. 

Yes, I am. 

Yes, you do? 

MR. HART: For your sake, do you 

want to just restate the question? 

MR. GOEKE: Yeah. 

Q. You indicated, "Yes, I am." 

The question was, do you know 

whether any of the subpublishers issue 

21 synchronization licenses overseas? 

22 

23 

24 

25 

A. Yes, they do. 

Q. And are there any restrictions 

on the scope of licenses that those 

subpublishers issue overseas? 

DAVID FELDMAN WORLDWIDE, INC. 
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2 recollection of having seen it. But if he 

3 sent me the link, I'm sure I watched it. 

4 Q. And at the top there it says, 

5 "Thanks Selim, I don't recognize the 

6 song. " 

7 Does that suggest you watched 

8 it? 

9 A. Yes, it does suggest I watched 

10 it. 

11 Q. Now, what is Cherry Lane's 

12 rela tionship with Black Eyed Peas? 

13 MR. HART: Form. 

14 A. They are a client of ours. 

15 Q. And does Cherry Lane typically 

16 manage all of Black Eyed Peas' works? 

17 

18 

19 

20 

21 

22 

23 

MR. HART: Objection to form. 

Legal conclusion, competence. 

A. As far as I know, we administer 

most of their catalog, but I don't know if 

any of it falls outside of the scope of 

our agreement. 

Q. And if something did fall 

24 outside the scope of your agreement, do 

25 you have any idea who would administer 
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those rights? 

A. I don't know. 

Q. Now, at the top of this you 

indicate that you don't recognize the 

song, perhaps it was written for the 

commercial, and that you forwarded this to 

the band's manager to clarify. 

Do you see that? 

A. Yes, I see that. 

Q. I take it you couldn't tell, 

12 just by looking at the link on YouTube, 

13 whether or not the work was, in fact, a 

14 licensed work? 

15 MR. HART: Objection to form. 

16 Competence, prior testimony, 

17 foundation. 

18 A. I didn't recognize the song upon 

19 watching the video. 

20 Q. And so not recognizing the song, 

21 you couldn't tell whether it was licensed 

22 or not; is that right? 

23 MR. HART: Same objections. 

24 A. I wouldn't know. 

25 Q. So as the director of licensing 

DAVID FELDMAN WORLDWIDE, INC. 
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for Cherry Lane, which administers most of 

the catalog for Black Eyed Peas, upon 

looking at the YouTube link that includes 

the Black Eyed Peas song, you wouldn't 

6 know whether that song was, in fact, 

7 licensed; is that right? 

8 

9 

10 

11 

12 

13 

14 

15 

16 

MR. HART: I'll object to the 

prior grounds, and also 

mischaracterizes the witness's prior 

testimony. 

Go ahead. 

A. All I can confirm is that I 

didn't recognize the song that was used in 

the video. 

Q. And you didn't know whether or 

17 not it was, in fact, approved to be used 

18 in that fashion? 

19 MR. HART: Objection, 

20 foundation, competence, prior 

21 testimony. 

22 A. I don't know whether or not it 

23 was. 

24 Q. Okay. And then, if you turn to 

25 the last page of this document, there's an 
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e-mail that appears to be following up 

from the prior string, in which you write 

back to them, "Hi, Selim, management 

confirmed that the song was written for 

the commercial. No need for any action on 

our part." 

A. 

Q. 

Do you see that? 

I see that. 

So does that refresh your 

recollection that perhaps this work was 

one that was not being administered by 

Cherry Lane? 

MR. HART: Objection to form. 

Competence, foundation. 

A. It confirms that the song was 

written for the commercial. I can't 

confirm whether or not we obtained rights 

as a result. 

Q. Okay. And it confirms -- you 

say, "no need for action on our part." So 

it confirms that this posting on YouTube 

23 was, in fact, an authorized use of that 

24 song; is that correct? 

25 MR. HART: Objection, form, 
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legal conclusion, competence, 

foundation. 

A. It confirms that the song was 

written for the commercial. What rights 

were granted to the ad agency, with 

respect to the broadcasting of the 

commercial, I can't speak to. 

Q. So is it your testimony that 

even after you, as the director of 

licensing at Cherry Lane, spoke with the 

manager of Black Eyed Peas about a 

specific link on YouTube, you still could 

not determine whether or not that specific 

context was, in fact, licensed to be used 

in the fashion it was posted on YouTube? 

MR. HART: I'm going to have to 

object to that, because it 

mischaracterizes the witness's 

testimony and the document. 

A. I can only confirm that I 

confirmed that the song was written for 

23 use in the commercial. What was done --

24 

25 

what was licensed, with respect to the 

media in which that commercial was to be 
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used, I can't speak to. 

Q. So again, the answer, though, is 

you couldn't tell just by looking at this 

and talking to Black Eyed Peas management, 

6 whether or not the use on YouTube was, in 

7 fact, a licensed use? 

8 

9 

10 

11 

12 

13 

14 

15 

MR. HART: I'm going to have to 

maintain my objection on the grounds 

of competence and the witness's prior 

testimony, which I think you are 

mischaracterizing. 

A. 

Q. 

Could you repeat it, please. 

Yes. So the answer is that you 

couldn't tell, by looking at this link on 

16 YouTube and talking to the Black Eyed Peas 

17 management, whether or not the use of this 

18 work on You Tube was, in fact, a licensed 

19 use? 

20 

21 

22 

23 

24 was. 

25 

MR. HART: Same objections. 

Competence, foundation, prior 

testimony. 

A. I don't know whether or not it 

(Barron Exhibit 11, two 
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2 documents, Bates numbers CH00001540, 

3 and CH00075142 to 143, marked for 

4 identification, as of this date.} 

5 Q. Mr. Barron, I'm showing you a 

6 document that's marked as Barron 

7 Exhibit 11. This is two documents that 

8 have been attached, one to the next. In 

9 terms of Bates numbers, they are 

10 nonsequential. The first Bates number is 

11 CH00001540, and the next two are Bates 

12 number CH00075142 to 143. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

MR. HART: So you are saying 

they didn't belong together as a 

single document? 

MR. GOEKE: They were not 

produced together as a single 

document. 

MR. HART: I see. Thanks for 

clarifying that. 

Q. Mr. Barron, are you familiar 

22 wi th the song, My Humps? 

23 A. Yes, I am. 

24 Q. And did there come a time when 

25 you viewed the song My Humps, as performed 
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UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF NEW YORK 

VIACOM INTERNATIONAL INC., COMEDY 
PARTNERS, COUNTRY MUSIC 
TELEVISION, INC., PARAMOUNT 
PICTURES CORPORATION, and BLACK 
ENTERTAINMENT TELEVISION LLC, 

Plaintiffs, 
vs. 

YOUTUBE, INC., YOUTUBE, LLC, 
and GOOGLE, INC., 

Defendants. 

THE FOOTBALL ASSOCIATION PREMIER 
LEAGUE LIMITED, BOURNE CO., 
on behalf of themselves and 
others similarly situated, 

et al.,) 
all ) 

) 

Plaintiffs, 
vs. 

YOUTUBE, INC., YOUTUBE, LLC, and 
GOOGLE, INC., 

Defendants. 

) 

) 

) 

) 

) 

) 

) 

) 

DEPOSITION OF LAUREN APOLITO 
NEW YORK, NEW YORK 

THURSDAY, January 7, 2010 

REPORTED BY: 
ERICA RUGGIERI, CSR, RPR 
JOB NO: 18448 

Case No. 
1:07CV02103 

Case No. 
07CV3582 

1 
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2 

1 

2 

3 

4 January 7, 2010 

5 10:03 a.m. 

6 

7 VIDEOTAPED DEPOSITION OF LAUREN 

8 APOLITO, held at the offices of WILSON 

9 SONSINI GOODRICH & ROSATI, 1301 Avenue of 

10 the Americas, New York, New York, pursuant 

11 to notice, before before Erica L. 

12 Ruggieri, Registered Professional Reporter 

13 and Notary Public of the State of New 

14 York. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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3 

1 

2 A P PEA RAN C E S: 

3 

4 FOR THE DEFENDANTS YOUTUBE, INC., YOUTUBE, 

5 LLC and GOOGLE, INC.: 

6 WILSON SONSINI GOODRICH & ROSATI, LLP 

7 BY: MAURA REES, ESQ. 

8 650 Page Mill Road 

9 Palo Alto, California 94304-1050 

10 (650) 493-9300 

11 Mrees@wsgr.com 

12 

13 FOR THE HARRY FOX AGENCY AND 

14 THE WITNESS: 

15 LIEFF CABRASER HEIMANN & BERNSTEIN 

16 BY: DAVID S. STELLINGS, ESQ 

17 ANNIKA K. MARTIN, ESQ. 

18 250 Hudson Street, 8th Floor 

19 New York, NY 10013-1413 

20 (212) 355-9500 

21 Dstellings@lchb.com 

22 

23 ALSO PRESENT: 

24 MANUEL ABREU, Videographer 

25 
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2 synchronization licenses on an ad hoc or a 

3 one-off basis? 

4 A. No. 

5 02:57:06 Q. Does Harry Fox Agency have any 

6 policies prohibiting its employees from 

7 using You Tube while at work? 

8 A. No. 

9 Q. Does HFA have any policies 

10 02:57:44 specifically about whether its employees 

11 can watch videos on the Internet at work 

12 that infringe other people's copyrights? 

13 A. No. 

14 MS. REES: Exhibit 31. 

15 02:58:20 (Apolito Exhibit 31, e-mail 

16 chain among Harry Fox employees 

17 regarding a YouTube video, marked 

18 for identification, as of this 

19 date. ) 

20 02:58:51 (Witness reviews document.) 

21 Q. Can you identify Exhibit 31? 

22 A. This appears to be an e-mail 

23 chain among three or four Harry Fox 

24 employees regarding a particular You Tube 

25 02:59:20 video. 
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2 Q. The first e-mail is from 

3 Jonathan Elsas. It says in this e-mail, 

4 "signature licensing agent." 

5 02:59:31 Is that his title at Harry Fox 

6 Agency? 

7 A. Yes. 

8 Q. Who is Stephen Ebinger? 

9 A. He's also a licensing or at that 

10 02:59:46 time was a licensing agent and is now a 

11 collections agent. 

12 Q. What is Joseph DiPalo's 

13 position? 

14 A. Joseph is part of the licensing 

15 03:00:02 department, and he also handles a lot of 

16 our metadata work. 

17 Q. And what is Fred Beteille's 

18 title? 

19 A. Fred is the director of business 

20 03:00:15 affairs and licensing technology. 

21 Q. And there's I guess three links 

22 to YouTube videos listed in this e-mail. 

23 I take it you don't have any way 

24 of knowing whether any of the videos that 

25 03:00:45 are located at these links include music 
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2 that infringe a composition copyright? 

3 MR. STELLINGS: Object to the 

4 form of the question. 

5 03:00:55 But you can answer. 

6 A. I have no information. 

7 Q. Is that something that you would 

8 be able to determine with more 

9 information? 

10 03:01:13 MR. STELLINGS: Object to the 

11 form of the question. 

12 A. It would be a multi-step 

13 process. 

14 Q. And what steps are you thinking 

15 03:01:27 of? 

16 A. One would have to put in this 

17 URL, see if it's still operable, identify 

18 if there was a sound recording associated 

19 with it and then conduct research to 

20 03:01:44 determine if it was licensed. 

21 MS. REES: Exhibit 32. 

22 (Apolito Exhibit 32, e-mail 

23 from Fred Beteille to Maurice 

24 Russell, providing two links, marked 

25 03:02:58 for identification, as of this 
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2 date. } 

3 (Witness reviews document.) 

4 Q. Can you identify Exhibit 32? 

5 03:02:50 A. It is an e-mail from Fred 

6 Beteille to Maurice Russell that provides 

7 two links. 

8 Q. And one of the links appears to 

9 be a YouTube.com link? 

10 03:03:08 A. Correct. 

11 Q. You told me before, I think, 

12 what Maurice Russell's title was, and I 

13 forgot. 

14 Could you remind me? 

15 03:03:20 A. Sure. He's VP of licensing and 

16 collections. 

17 Q. And who is Warren Adler? 

18 A. Warren Adler is a former 

19 employee. He was in our publisher 

20 03:03:34 services department. 

21 Q. And, again, with respect to the 

22 YouTube link that's in this e-mail, I take 

23 it you don't have any information about 

24 whether the video at this link includes a 

25 03:03:59 musical composition that infringes a 
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From: 
Sent: 
To: 
Cc: 

Brian Bradford 
Friday, June 08, 2007 8:50 PM 
Copyright Service 
Jerry Martin; Daniel Hill; 'Daniel Girard'; Doherty, Kevin M. 

Subject: RE: [C#154263444] DMCA Counter Notification - from Universal Music Group - re: Cal IV 
Entertainment, LLC 

Attachments: 

•• 

~{~~ K<~. 
Complaint (Rled 
copy).pdf (1 . 

Complaint (Filed copy).pdf 

Heather: 

Please find the attached Complaint filed in federal court in the Middle District of 
Tennessee. At this time, CAL IV will not object to these particular URLs remaining on 
your website until further clarification of ownership or licensing rights can be obtained. 

Regards, 

BRIAN K. BRADFORD I Director, Administration Cal IV Entertainment, LLC I 808 19th Avenue 
South, Nashville, TN 37203 
Tel: 615.321.2700 I Fax: 615.321.3222 I eMail: brian.bradford@ca14.com Visit us on the 
web: www.ca14.com 

This email and any files transmitted with it are confidential and intended solely for the 
use of the individual or entity to whom they are addressed. If you have received this 
email in error please notify the system manager. This message contains confidential 
information and is intended only for the individual named. If you are not the named 
addressee you should not disseminate, distribute or copy this e-mail. Please notify the 
sender immediately bye-mail if you have received this e-mail by mistake and delete this 
e-mail from your system. If you are not the intended recipient you are notified that 
disclosing, copying, distributing or taking any action in reliance on the contents of this 
information is strictly prohibited. 

-----Original Message-----
From: Copyright Service [mailto:copyright@youtube.com] 
Sent: Thursday, May 31, 2007 4:41 PM 
To: Brian Bradford 
Subject: Re: [C#154263444] DMCA Counter Notification - from Universal Music Group - re: 
Cal IV Entertainment, LLC 

Dear Brian, 

We received the attached counter-notification in response to a complaint you filed with 
us. As described in the United States Digital Millennium Copyright Act (DMCA) 17 U.S.C. 
512, by this email, we're providing you with the counter-notification and await your 
notice (in not more than 10 
days) that you've filed an action seeking a court order to restrain the counter-notifier's 
allegedly infringing activity. Such notice should be submitted by replying to this email. 
If we don't receive notice from you, we will reinstate the material to YouTube. 

If you have any questions, please contact copyright@youtube.com. 

Sincerely, 

Heather 
The YouTube Team 

Confidential CAL000007 47 
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Original Message Follows: 

From: "Sanchez, Angela" <angela.sanchez@umusic.com> 
Subject: DMCA Complaint: UMG Counter Notification 
Date: Thu, 31 May 2007 11:06:42 -0700 

The attached 4 Copyright Infringement notices were sent to Universal Music Group byCal IV 
Entertainment, LLC for the videos listed below. 

Shooter Jennings - Steady At The Wheel: Closed Captioned: 
http://www.youtube.com/watch?v=mOtTZ2Ks_48 

McBride And The Ride - Sacred Ground: 
http://www.youtube.com/watch?v=06bHooOCXps 

Tracy Lawrence - It's All How You Look At It: Closed Captioned: 
http://www.youtube.com/watch?v=v9zWnAeIG4Y 

Gary Nichols - Unbroken Ground: Closed Captioned: 
http://www.youtube.com/watch?v=_ajRyqcWtXg 

Universal Music Group has a good faith belief that the material was removed or disabled as 
a result of mistake or misidentification of the material. Universal Music Group does have 
rights to these videos pursuant to physical licenses for Shooter Jennings, McBride and the 
Ride, and Tracy Lawrence and a contractual license for Gary Nichols in his recording 
agreement. Universal Music Group would like to request that the videos remain on 
youtube.com and that the copyright infringement notices not be associated with the 
Universal Music Group account. 

Universal Music Group consents to the jurisdiction of Federal District Court for the 
judicial district in which the following address is 
located: 

Universal Music Group 
2220 Colorado Avenue 
Santa Monica, CA 90404 

Angela Sanchez 
Sr. Director of Marketing/Digital 
Universal Music Group Distribution 
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