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IN THE UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 

___________________________ 
 

No. 11-2215 
 

MARY JO C., 
 

Plaintiff-Appellant 
 

v. 
 

NEW YORK STATE AND LOCAL RETIREMENT SYSTEM, CENTRAL ISLIP 
PUBLIC LIBRARY, 

 
Defendants-Appellees 

 
___________________________ 

 
ON APPEAL FROM THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF NEW YORK 
___________________________ 

 
INTERVENOR UNITED STATES’ MOTION TO SET BRIEFING SCHEDULE 

FOR CONSTITUTIONAL CHALLENGE TO FEDERAL LAW  
___________________________ 

 
 The United States, which intervened in this case to defend the 

constitutionality of the abrogation of state sovereign immunity accomplished by 

Title II of the Americans with Disabilities Act (ADA), 42 U.S.C. 12131 et seq., 

hereby moves this Court to set a schedule for briefing that question.  In support of 

that motion, the United States submits the following: 

1.  This appeal arises out of a claim by plaintiff-appellant that both 

defendants – the New York State and Local Retirement System (the “State”) and 
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the Central Islip Public Library (the “Library”) – violated her rights under Title II.  

The district court dismissed her complaint, finding that she had failed to state a 

claim against either party.  It also found that Title II does not validly abrogate the 

State’s sovereign immunity, simply because of that failure to state a claim. 

2.  Plaintiff appealed, and the United States intervened in defense of the 

constitutionality of Title II’s abrogation of sovereign immunity.1  It pointed out 

that the district court erred in finding that the abrogation was invalid simply 

because the plaintiff failed to state a claim and asked this Court to vacate the 

district court’s erroneous ruling.  See Br. for the United States as Amicus Curiae in 

Support of Plaintiff-Appellant and as Intervenor at 19-21.  The State did not raise 

below the larger question of whether Title II’s abrogation of sovereign immunity is 

constitutional in all cases involving the provision of public benefits, and the district 

court did not rule on that question, and so the United States did not at that time 

brief the issue.  It did, however, ask for the opportunity to submit a supplemental 

brief should the larger constitutional question be raised.  See id. at 22 n.6. 

3.  In its response brief, the State does not defend the reasoning of the 

district court regarding the abrogation question.  Instead, for the first time, it argues 

that Title II fails to validly abrogate sovereign immunity for all claims regarding 

                                                           

 1  The United States also filed as amicus curiae in support of plaintiff’s Title 
II claim against the State.  The United States does not seek to file anything further 
in that capacity. 
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the provision of disability benefit programs.  See Br. for State Appellee at 22-25. 

4.  Because the constitutionality of an Act of Congress now has been 

brought into question, the United States is entitled to present argument in defense 

of the constitutionality of its statute.  See 28 U.S.C. 2403(a); Fed. R. App. P. 44(a). 

5.  The United States respectfully asks this Court to set a schedule for the 

briefing of this question.  After conferring with the State, the United States 

proposes to submit a brief in defense of the constitutionality of Title II’s abrogation 

of sovereign immunity by January 9, 2012.  The United States further proposes that 

the State be permitted to respond to that brief by February 13, 2012.  The State 

consents to this schedule.  The United States also has conferred with counsel for 

the plaintiff, who consents.2 

6.  Accordingly, the United States asks this Court to set a schedule, as 

outlined above, for briefing the State’s constitutional challenge to Title II of the 

ADA.   

 
 
 
 
 
 
 
 
 
 

                                                           

 2  The Library is not protected by sovereign immunity, and therefore has no 
interest in this issue. 
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Respectfully submitted, 
 
      THOMAS E. PEREZ  
        Assistant Attorney General 
 
 
 
      s/ Sasha Samberg-Champion  
      JESSICA DUNSAY SILVER 
      SASHA SAMBERG-CHAMPION 
        Attorneys 
        Department of Justice 
        Civil Rights Division  

  Appellate Section     
   Ben Franklin Station 

        P.O. Box 14403 
        Washington, DC 20044-4403  

         (202) 307-0714 
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with the Clerk of the Court for the United States Court of Appeals for the Second 

Circuit by using the appellate CM/ECF system.  I further certify that all 

participants in this case are registered CM/ECF users and that service will be 
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