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I, Hal Poret, declare as follows: 

I am Senior Vice President at ORC International. If called upon to testify, I would testify 

competently to the matters set forth herein. 

1. Through its attorneys, Durie Tangri LLP, Google retained me to design and 

conduct a survey among published authors. 

2. The purpose ofthe survey was to detennine the extent to which members of the 

proposed class object to Google's scanning of books and display of short excerpts in Google 

Books search results and the extent to which they believe they have been negatively impacted by 

these actions. 

3. Attached hereto as Exhibit 1 and Appendices A-F is an expert report I have 

prepared that sets forth my qualifications and that sets forth the methodology and results of the 

survey. 

I declare under penalty of perjury under the laws of the United States of America that the 

foregoing is true and correct. Executed on February {{, 2012 in New York, New York. 

Hal Poret 
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BACKGROUND AND PURPOSE 

In connection with its Google Books program, Google, Inc. ("Google") scans books so 

that their content can be searched online and results displayed in Google Books 

searches. If Google does not have the permission of the copyright owner of a book, at 

most short excerpts of the book are viewable in Google Books search results. 

A group of published authors, Betty Miles, Joseph Goulden, and Jim Bouton, along with 

The Authors Guild, Inc. (collectively "plaintiffs") have filed a lawsuit against Google 

with respect to Google's scanning of books and display of short excerpts in Google 

Books search results without permission of the copyright owner. Miles, Goulden and 

Bouton seek to represent a class of published authors who own a copyright interest in 

one or more books that were registered with the U.S. Copyright Office within three 

months of first publication. 

Through its attorneys, Durie Tangri LLP, Google retained me to design and conduct a 

survey among published authors. The purpose of the survey was to determine the 

extent to which members of the proposed class object to Google's scanning of books and 

display of short excerpts in Google Books search results and the extent to which they 

believe they have been negatively impacted by these actions. This report details the 

methodology and results of the survey. 

1 
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STUDY AUTHORSHIP AND QUALIFICATIONS 

This study was designed, supervised, and implemented by ORC International under 

the supervision of Hal L. Poret, Senior Vice President.  

 

I have personally designed, supervised, and implemented over 400 surveys measuring 

perception, opinion, and behavior.  I have personally designed numerous studies that 

have been admitted as evidence in legal proceedings, and I have been accepted as an 

expert in survey research on numerous occasions by U.S. District Courts, the Trademark 

Trial and Appeal Board, the FTC, and the National Advertising Division of the Council 

of Better Business Bureaus (NAD). 

 

I have frequently spoken at major intellectual property and legal conferences on the 

topic of how to design and conduct surveys that meet legal evidentiary standards for 

reliability, including conferences held by the International Trademark Association 

(INTA), American Intellectual Property Law Association, Practicing Law Institute, 

Managing Intellectual Property, Promotions Marketing Association, American 

Conference Institute, and various bar organizations.   

 

In addition to my survey research experience, I hold bachelors and masters degrees in 

mathematics and a J.D. from Harvard Law School.  Additional biographical material, 

including lists of testimony and publications, is provided in Appendix A.   

Dated:  February 6, 2012 
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STUDY DESIGN 
 

- A total of 880 published U.S. authors were interviewed in this study. 1 Among these:  

- 756 were interviewed via telephone 

- 124 were interviewed via an email invitation to an online survey. 

 

The telephone and online interviews both served the same central objectives -- to 

determine the extent to which published authors: (1) object to or approve of Google’s 

scanning of books so that short excerpts of content can be displayed in Google Book 

search results; and (2) believe that they are financially impacted or that the 

market/demand for their books is impacted by this aspect of Google Books.2  

 

Telephone Interviews 

 

A total of 756 respondents participated in the telephone interviews.   

 

Telephone interviewers began each call by asking for a specific author by name and, 

whenever a title of one of their books was known, the interviewer included a book title: 

 

Hello, is [INSERT AUTHOR’S NAME] the author of [INSERT BOOK TITLE, IF 
AVAILABLE] available?  
 
I am calling on behalf of ORC International, a market research firm. We’re conducting a 
study among authors and I’d like to include the opinions of [INSERT AUTHOR’S 
NAME], author of [INSERT BOOK TITLE, IF AVAILABLE]. 

 

Authors were first asked a few questions for screening and classification.  

 

First, we have just a few questions for classification reasons. In what state do you 
currently reside?  

1 See Relevant Universe and Sampling sections below for more specific information on how 
respondents were identified and selected for participation in the survey.   
2 See Relevant Universe and Sampling section below for more specific information on the 
telephone and online methodology.  
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Respondents who do not reside in the U.S. were thanked and terminated. Next, 

respondent were asked: 

For classification purposes, please tell us your age?  
 

Then, respondents were prompted: 

Thank you for answering those classification questions.  

How many books have you had published?  

 

Respondents who did not have any published books were thanked and terminated.  

 

If they had one or more published books respondents were asked either:  

What is the name of your published book?  

Or, 

What is the name of your most recently published book?  

 

Then, depending on how many published books they have, respondents were asked 

either:  

Is your published book currently in print?  

Or,  

Are any of your published books currently in print?    

 

Next, depending on how many published books they have, respondents were asked: 

 

Is your published book currently available as an electronic book, also called an E-
Book?  

Or,  

Are any of your published books currently available as an electronic book, also 
called an E-Book?      

 

Respondents were then asked one of the following, again depending on whether they 

have one or more than one published book: 

Case 1:05-cv-08136-DC   Document 1001-1    Filed 02/08/12   Page 7 of 34

A234



5 
 

 

We’d like to ask you a few brief questions about the copyrights to your 
published book.  If for any question you are not sure of the answer, its okay to 
say so. 
 
Do you receive, or are you entitled to receive royalties from your published 
book? 
 
Or,  
 
We’d like to ask you a few brief questions about the copyrights to your 
published books.  If for any question you are not sure of the answer, it’s okay to 
say so. 
 
Do you receive, or are you entitled to receive royalties from any of your 
published books? 

 

Respondents who have more than one published book and answered “yes,” to 

receiving royalties were then asked:  

 

For how many of your published books do you receive or are you entitled to 
receive royalties?   

 

All respondents were next asked either: 

 

Do you personally own the copyrights to your published book?  
 
Or,  
 
Do you personally own the copyrights to any of your published books?   

 

Respondents who have more than one published book and answered, “Yes” to owning 

the copyrights were then asked: 

 

How many of your published books do you own copyrights to?     
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The next section of the interview addressed the main issue of the survey – respondents’ 

perceptions of and opinions regarding the relevant aspect of Google Books. 

 

All respondents were then instructed: 

 

Now we would like to ask you a few questions about something called Google 
Books.    

 

Followed by: 

 

Have you ever heard of Google Books? 

 

All respondents who answered, “Yes,” they have heard of Google Books were then 

asked: 

 

How familiar are you with Google Books? 

 

Respondents were provided a familiarity scale: not at all familiar, somewhat familiar, 

very familiar, and extremely familiar. The order of the scale from increasing familiarity 

to decreasing familiarity was randomized so that half of respondents were presented a 

scale starting with “not at all familiar,” and ending with ”extremely familiar,” and half 

of respondents were presented a scale starting with “extremely familiar,” and ending 

with “not at all familiar.” 

 

Respondents who indicated they were at least somewhat familiar with Google Books 

were then asked:  

 

What, if anything, can you tell us about Google Books? 
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To ensure that all respondents had a basic understanding of the aspect of Google Books 

that is relevant to the survey (scanning of books and display of short excerpts in search 

results), all respondents were then given the following description of Google Books:  

 

As you may or may not know, Google scans books so that their content can be 
searched online and results displayed in Google Books. 
 
We’d like to ask your opinion about one particular aspect of Google Books. 
 
For some books, short excerpts of a book – about one-eighth of a page each -- are 
viewable in Google Books search results.  A user who performs a search can see 
up to three short excerpts of the book containing the relevant search terms.  A 
user can also click on a link to find the book in a bookstore or library.  This 
scanning of books and displaying of short excerpts in search results is what we 
would like to ask you about. 

 

This description was followed with:  

 

For some other books, the full book or longer portions of a book are viewable in 
response to searching Google Books, with special permission from the publisher 
or author. Our questions are not about the display of full books or longer 
portions. 
 

Then respondents were asked if they understood this description:  

 

Again, we would only like to ask you specifically about the display of short 
excerpts about one-eighth of a page – as search results. 
 
Do you understand that explanation or would you like to hear it again?  
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Respondents who indicated they would like to hear it again were read the description 

one more time and then asked again if they understood it. Respondents who did not 

understand the description after it was read a second time were thanked and 

terminated.  

 

Then, all respondents were instructed:  

 

Now we would like to ask you your opinions regarding Google scanning 
copyrighted books so that they can be searched online and short excerpts 
displayed in search results.  Again, our questions are only about the display of 
short excerpts – about one-eighth of a page -- as search results. 
 

All respondents were then asked:  

 

To your knowledge, are any of your books searchable in Google Books and the 
results available only in short excerpts?  If you don’t know, please say so. 
 

Followed by:  

 

We’d like to know the extent to which you approve of or object to Google 
scanning your copyrighted books so that they can be searched online and short 
excerpts displayed in search results. 
 
Using the following scale, please tell us how strongly you approve of or object to 
Google scanning your copyrighted books so that they can be searched online and 
short excerpts displayed in search results?  
 

Strongly object 

Somewhat object 

Neither approve nor object 

Somewhat approve 

Strongly approve 
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The order in which “object” came before “approved” was randomized in both the 

question text and in the order of the response options, so that half of respondents were 

always presented with “approve” first and half of respondents were always presented 

with “object” first. 

 

All respondents were then asked two series of questions to determine their opinion on 

how, if at all, they believe the relevant aspect of Google Books has impacted them (or 

would impact them.)  Respondents who previously answered that their books are 

searchable in Google Books and available only in short excerpts and respondents who 

answered that their books are not searchable or don’t know were asked slightly 

different versions of these questions, befitting their differing situations. 

 

Respondents who had previously answered that their books are searchable in Google 

Books and available only in short excerpts were asked: 

 

Which of the following best represents your opinion as to how, if at all, you have 
been financially impacted by Google scanning your copyrighted books so that 
they can be searched online and short excerpts displayed in search results?  
 

1. I feel I have financially benefitted 

2. I feel I have been financially harmed 

3. I feel I have not been financially impacted one way or the other  

 

The order of the first two response options was randomized so that half of respondents 

were presented with “financially benefitted” first and half of respondents were 

presented with “financially harmed” first. 

 

Respondents who had previously answered that their books were not searchable in 

Google Books or that they did not know if they were searchable, were instead asked the 

following alternate version:  

 

Case 1:05-cv-08136-DC   Document 1001-1    Filed 02/08/12   Page 12 of 34

A239



10 
 

Which of the following best represents your opinion as to how, if at all, you 
would be financially impacted by Google scanning your copyrighted books so 
that they can be searched online and short excerpts displayed in search results? 
 

1. I feel I would financially benefit 

2. I feel I would be financially harmed 

3. I feel I would not be financially impacted one way or the other 

 

The order of these first two response options was also randomized so that half of 

respondents were presented with “financially benefit” first and half were presented 

with “financially harmed” first.   

 

All respondents who answered that they have financially benefitted or would 

financially benefit were then asked either:  

 

What makes you feel you have financially benefitted from Google scanning your 
copyrighted books so that they can be searched online and short excerpts 
displayed in search results? 
 
Or,  
 
What makes you feel you would financially benefit from Google scanning your 
copyrighted books so that they can be searched online and short excerpts 
displayed in search results?  

 

Meanwhile, all respondents who answered that they have been or would be “financially 

harmed” were asked either:  

 

What makes you feel you have been financially harmed from Google scanning 
your copyrighted books so that they can be searched online and short excerpts 
displayed in search results?   
 
Or,  
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What makes you feel you would be financially harmed from Google scanning 
your copyrighted books so that they can be searched online and short excerpts 
displayed in search results?   

 

Next, respondents who had previously answered that their books are searchable in 

Google Books and available only in short excerpts were asked:  

 

Which of the following best represents your opinion as to how, if at all, the 
demand for your book has been impacted by Google scanning your copyrighted 
books so that they can be searched online and short excerpts displayed in search 
results?  
 

1. I feel the demand for my book has improved 

2. I feel the demand for my book has been harmed 

3. I feel the demand for my book has not been impacted one way or the other 

 

The order of these first two response options was randomized so that half of 

respondents were presented with “improved” first and half of respondents were 

presented with “harmed” first.  

 

Respondents who previously answered that their books were not searchable in Google 

Books or that they did not know, were instead asked:  

 

Which of the following best represents your opinion as to how, if at all, the 
demand for your book would be impacted by Google scanning your copyrighted 
books so that they can be searched online and short excerpts displayed in search 
results?  
 

1. I feel the demand for my book would improve 

2. I feel the demand for my book would be harmed 

3. I feel the demand for my book would not be impacted one way or the 

other 
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The order of these first two response options was also randomized.  

 

All respondents who answered that the demand for their book has improved or would 

improve were then asked either:  

 

What makes you feel the demand for your book has improved from Google 
scanning your copyrighted books so that they can be searched online and short 
excerpts displayed in search results? 
 
Or,  
 
What makes you feel the demand for your book would improve from Google 
scanning your copyrighted books so that they can be searched online and short 
excerpts displayed in search results? 

 

Meanwhile, all respondents who answered that the demand for their book has been or 

would be “harmed” were then asked either:  

 

What makes you feel the demand for your book has been harmed from Google 
scanning your copyrighted books so that they can be searched online and short 
excerpts displayed in search results?   
 
Or,  
 
What makes you feel the demand for your book would be harmed from Google 
scanning your copyrighted books so that they can be searched online and short 
excerpts displayed in search results?   
 

Lastly, all respondents were asked:  

 

To your knowledge, was a copyright registration filed within 3 months of the 

publication of any of your books?  If you are not sure, it’s okay to say so. 

 

Followed by:  
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Do you believe you would know how to find out whether or not a copyright 

registration was filed within 3 months of the publication of any of your books?   

 

 

Online Interviews 

 

A total of 124 respondents were interviewed online after clicking a link included in a 

survey invitation sent to their email address. 

 

Respondents taking the online survey were provided the same instructions and asked 

the same questions as the telephone respondents, described above.  The survey was 

identical except for minor adjustments in the wording of instructions where appropriate 

to accommodate the different format. For example:  

 

1. The introduction to the online survey was adjusted to read as follows:  

 
We are conducting a short survey among authors. If you have published a 
book then we would like to ask you a few questions. The survey will take less 
than 5 minutes of your time. Please select “continue” to move on to the 
survey.   
 

2. In the online survey, gender was asked in the screening section, whereas in 

the telephone survey the interviewer merely recorded the gender without 

asking.  

 

See Appendix B for the full questionnaire used in the survey.   
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SUMMARY OF KEY FINDINGS 
 

1. More than half of authors, 58%, approve of Google scanning their 

copyrighted books so that they can be searched online and short excerpts 

displayed in search results.  An additional 28% neither approve nor object.   

Fourteen percent of authors object.  

2. Regarding the perceived benefit versus harm from Google scanning their 

copyrighted books so they can be searched online and short excerpts 

displayed in search results: 

a. 74% of authors do not believe they have been (or would be) financially 

impacted one way or the other; 19% believe they have financially 

benefitted or would financially benefit; and 8% believe they have been or 

would be financially harmed. 

b. 51% of authors do not believe the demand for their books has been (or 

would be) impacted one way or the other; 45% believe the demand for 

their books has improved or would improve; and 4% believe demand for 

their books has been or would be harmed.  

 

See Detailed Findings section below for additional information on results.  The full data 

will be provided in electronic form.
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METHODOLOGY 

 
THE RELEVANT UNIVERSE OF INTEREST 

 

The relevant universe for the survey was defined as any published author within the 

United States.3  A list of published authors was obtained from Gale, “a leader in e-

research and education publishing for libraries, schools and businesses.  The company 

creates and maintains more than 600 databases.”4    The list consisted of living authors 

from the Gale Contemporary Authors database.  It included over 142,000 authors. 

 

Many of the authors on the list had mailing addresses which allowed us to determine 

that they reside within the U.S.  All authors whose contact information indicated they 

did not reside in the U.S. were removed from the list before dialing.  Additionally, to 

ensure authors were based in the U.S. and for other classification reasons, the following 

screening questions were asked: 

 

In what state do you reside? 

 

Respondents who did not answer with a U.S. state were thanked and terminated. All 

other respondents were then asked their age, followed by: 

 

How many books have you had published? 

 

Respondents with zero published books were thanked and terminated from the survey. 

Others continued on to the main survey questions. 

 

3 The proposed class is limited to published authors who registered a book with the US 
Copyright Office within three months of publication.  While the results among all authors 
interviewed are included in this report, the survey did attempt to determine whether the 
respondent had registered a book within three months of publication so that the results among 
those that had could be specifically examined. 
4 http://www.gale.cengage.com/about/  
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It is common to screen out respondents who might have special knowledge due to their 

employment, such as respondents who may work at Google.  No such screening 

questions were included at the beginning of the survey.  Instead, the following question 

was asked at the end of the survey: 

 

Do you or does anyone in your household work in any of the following? 

 

1. Google 

2. US Government 

3. Any Local, State or Federal Courts 

4. None of these 

 

This question was asked at the end of the survey instead of the beginning in order to 

avoid biasing the respondents prior to answering the survey questions.5  

 

The actual wording of all screening and classification questions used is shown in 

Appendix B.   

 

 

  

5 Out of the total 880 respondents, 1 indicated they or someone in their household works for 
Google, 16 indicated they or someone in their household works for the US Government, and 5 
indicated that they or someone in their household works for either a Local, State or Federal 
Court.  Removing these respondents would not change the survey findings.  
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SAMPLING PLAN 

 

The sampling plan involved reaching as many published U.S. authors from the Gale list 

as possible. As mentioned in the Relevant Universe section of this report, the list of 

authors used in the survey was provided by Gale, and contained the names of over 

142,000 authors. Of these records: 

 

50,496 included a physical address for the author’s home and/or office 

4,135 included an email address 

2,503 included the title of at least one book, but had no physical or email address 

69,427 included a name and usually a birthdate, but no contact information  

 

In order to reach as many and as representative a group of authors as possible, the 

survey was conducted by both telephone and online. 

 

Both telephone and online surveys are well-accepted in the field of survey research as 

standard, reliable methodologies.  Indeed, online surveys are now among the most 

common methods of conducting market research among consumers.  Businesses and 

other organizations routinely make decisions of importance based on the results of 

telephone and online survey research, and both types of surveys have been accepted in 

evidence in numerous U.S. District Court proceedings.   

 

Opinion America, a professional telephone/online interviewing organization, 

conducted a clerical search to obtain phone numbers or additional email addresses for 

as many U.S. authors on the list as possible.  Multiple attempts were made to reach all 

U.S. Authors for whom a phone number or email address was obtainable. 

 

Ultimately 756 respondents were interviewed via telephone and 124 participated in the 

online version of the survey by clicking on a link in the email invitation that brought 

them to a website where the online survey was hosted. 
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Since it is typically far more feasible to obtain a phone number  or email address for 

individuals for whom some contact information (such as a mailing address) was 

provided, the majority of respondents included in the study are authors whose mailing 

or email address was included in the Gale database.  To determine whether the focus on 

members of the list with contact information could bias the results, efforts were made to 

ensure that a sizable sub-sample of authors from the list who had no contact 

information in the Gale database was also included in the survey.   Opinion America 

performed additional clerical searches to attempt to obtain phone numbers or email 

addresses for authors for whom no contact information was provided in the Gale 

database.  In total, 109 of the total 880 respondents were from this sub-sample of 

authors with no contact information (all contacted via telephone).  This sub-sample will 

be referred to herein as the No Contact Info Group.  As discussed in more detail below, 

the survey results among the No Contact Info Group were generally consistent with the 

results among the majority of respondents for whom contact information was provided 

in the Gale database. 

 

The list of authors from the Gale Contemporary Authors database included more older 

authors than younger authors.  In addition, it was possible to obtain contact information 

for and reach more older authors, whereas younger authors were less likely to have 

available contact information and be reachable to participate in the survey.  

Accordingly, the final age distribution of respondents in the survey tends to be older, 

reflecting the actual population of authors in the list compiled by Gale.  The final age 

distribution of respondents, in total and broken out by methodology, is as follows:  
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AGE 

Total 
(Telephone 
& Online) 

Telephone 
(Contact 

Information 
Group) 

Telephone -- 
No Contact 
Information 
Sub-sample Online 

BASE:  880 647 109 124 

Under 60 112 (13%) 49 (8%) 33 (30%) 30 (24%) 

60-69 166 (19%) 100 (16%) 29 (27%) 37 (30%) 

70 and older 537 (61%) 461 (71%) 43 (39%) 33 (27%) 

Refused 65 (7%) 37 (6%) 4 (4%) 24 (19%) 

 

While the set of authors surveyed more heavily represents older authors, the survey 

results were reasonably consistent among authors of various ages.  As discussed in 

more detail below, the results among those under age 60 did not differ significantly 

from the results among those 60 and above.  Accordingly, there is no reason to believe 

the survey results would have been meaningfully different if the demographics had 

been different. 

 

DOUBLE-BLIND INTERVIEWING 

 

The study was administered under “double-blind” conditions.  That is, not only were 

the respondents kept uninformed as to the purpose and sponsorship of the study, but 

the service (Opinion America Group) involved in providing the sample and 

administering the online interviews was similarly “blind” with respect to the study’s 

purpose and sponsorship.   

   

INTERVIEWING PROCEDURES 

 

For the telephone survey, screenings for eligibility and interviews were conducted from 

a central location telephone facility run by Opinion America Group.  Respondents were 

screened and interviewed by well-trained and experienced professional telephone 
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interviewers.  All interviewers were briefed on the study by a supervisor and required 

to conduct practice interviews before beginning the survey.  Throughout the 

assignment, tight control and supervision was maintained over all aspects of the 

interviewing.  The survey instructions and questions were provided to Opinion 

America Group and programmed for CATI-Web interviewing.  This means that all the 

questions and instructions automatically appeared on the interviewers’ monitors and 

respondents’ answers were recorded directly into the computer.  My staff and I 

thoroughly checked the computer program before the launch of the study to determine 

that all the instructions and questions functioned properly.  A member of my staff also 

listened in on interviews to ensure quality and validity of the survey.  A portion of each 

interviewer’s work was also monitored by an Opinion America supervisor. 

 

Additionally, a representative from the interviewing facility regularly contacted an 

ORC International representative with progress reports and data updates.  This allowed 

us to closely monitor and supervise the progress of the study. 

 

Opinion America Group also programed and administered the online surveys.  My staff 

and I thoroughly tested the programmed survey prior to any potential respondents 

receiving the invitation to participate in the survey.   

 

DATA PROCESSING 

Data was collected by Opinion America Group and made available to ORC 

International in Excel and SPSS format.  The data set showing each respondent’s 

answers to all questions will be provided in electronic form.   

 

INTERVIEWING PERIOD 

Telephone interviewing was conducted from December 9, 2011 through January 22, 

2012.  

 

Online interviewing was conducted from December 15, 2011 through January 16, 2012.  
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DETAILED FINDINGS 
 

I. Results Among All Authors Surveyed 
 
 

Approve vs. Object to Google Scanning Books and Displaying Short Excerpts 

 

More than half of the authors interviewed (58%) approve of Google scanning their 

copyrighted books so that they can be searched online and short excerpts displayed in 

search results, compared to 14% who object.  The remaining 28% neither approve nor 

object.  

 

This table shows the detailed results of how strongly authors approve or object: 

Q245 – Approve or Object % of Authors Margin of Error6 
BASE:  880  
Strongly approve 31% 3.1% 
Somewhat approve 27% 2.9% 
Approve total 58% 3.3% 
Neither approve nor object 28% 3.0% 
Somewhat object 6% 1.6% 
Strongly object 9%  1.9% 
Object total 14% 2.3% 
 

 

Perceived Financial Impact 

 

Most authors (74%) do not believe they have been or would be financially impacted one 

way or the other by the relevant aspect of Google Books.  Of the remaining authors, 

more believe they have financially benefitted or would financially benefit (19%) than 

believe they have been or would be harmed (8%) from Google scanning their 

copyrighted books so they can be searched online and short excerpts displayed.  

 

6 All margins of error are at the 95% confidence level. 
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Q260/Q280 – Financial Impact Total Margin of Error 
BASE:  880  
Financially benefitted 19% 2.6% 
Financially harmed 8% 1.8% 
Not impacted one way or the other 74% 2.9% 
 

The following table separately shows the results among authors whose books are 

currently searchable in Google Books and available in short excerpts compared to the 

authors whose books are either not available or who do not know if their books are 

available (and were therefore asked how they “would be” impacted rather than how 

they have been impacted):  

 

Q260/Q280 – 
 Financial Impact 

Authors Whose 
Books Are 
Available 

Authors Whose 
Books Are Not 

Available or  
Don’t Know Total 

BASE:  121 759 880 
Financially benefitted 13% 19% 19% 
Financially harmed 7% 8% 8% 
Not impacted one way or the other 80% 73% 74% 
 

 

Perceived Impact of Demand for Books 

 

Approximately half of authors (51%) do not believe the demand for their books has 

been or would be impacted one way or the other by Google Books’ short excerpts.  In 

total, 45% of authors believe Google scanning their books and making them available in 

short excerpts has improved or would improve the demand for their books, compared 

to only 4% who believe the demand for their books has been or would be harmed. 
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Q270/Q290 – Impact of Demand on Books  Total Margin of Error 
BASE:  880  
Demand improved 45% 3.3% 
Demand harmed 4% 1.3% 
Not impacted one way or the other 51% 3.3% 
 

The following table shows separately shows the results among authors whose books are 

currently searchable in Google Books and available in short excerpts compared to the 

authors whose books are either not available or who do not know if their books are 

available:  

 

Q270/Q290 –  
Impact of Demand on Books 

Authors 
Whose Books 
Are Available 

Authors Whose 
Books Are Not 

Available or 
Don’t Know Total 

BASE:  121 759 880 
Demand improved 28% 48% 45% 
Demand harmed 6% 4% 4% 
Not impacted one way or the other 66% 48% 51% 
 

 

II. Results by Age 

 

Approve vs. Object to Google Scanning Books and Displaying Short Excerpts 

 

Results for how strongly authors approve or object to Google scanning their books and 

showing short excerpts in search results are generally consistent by age of respondents.  

 

The below table shows the percentage of authors, by age range, who approve or object 

to Google scanning their books so that they can be searched online and short excerpts 

displayed in search results:  
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Q245 – How Strongly 
You Approve or Object 

Under 
Age 60 Age 60 to 69 

Age 70  
and Older Total7 

BASE: 112 166 537 880 
Strongly approve 29% 33% 34% 31% 
Somewhat approve 30% 28% 26% 27% 
Approve total 58% 60% 60% 58% 
Neither approve nor 
object 

27% 25% 28% 28% 

Somewhat object 7% 5% 5% 6% 
Strongly object 8% 10% 7% 9% 
Object total 15% 15% 12% 15% 
 

More than half (58%) of authors under age 60 approve of Google scanning their books 

and displaying short excerpts in Google Book search results.   

 

 

Perceived Financial Impact 

 

Results for the perceived financial impact of Google scanning books and displaying 

short excerpts in search results are also generally consistent across age of authors.  

 

The following table shows detailed results on their perceived financial impact by age 

range: 

Q260/Q280 – Financial Impact 
Under 
Age 60 Age 60 to 69 

Age 70 
 and Older Total8 

BASE:  112 166 537 880 
Financially benefitted 19% 26% 16% 19% 
Financially harmed 9% 10% 5% 8% 
Not impacted one way or the other 72% 64% 79% 74% 
 

 

7 Individual columns do not add up to the total column, because some respondents refused 
their age. 
8 Individual columns do not add up to the total column, because some respondents refused 
their age. 
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Perceived Impact of Demand For Books 

 

Results for authors’ perceived impact on the demand of their books because of Google 

scanning books and displaying short excerpts in search results are also consistent across 

age.  

 

The following table shows detailed results on the perceived impact on the demand for 

their books by age range: 

 

Q270/Q290 – 
 Impact of Demand on Books 

Under Age 
60 Age 60 to 69 

Age 70 and 
Older Total9 

BASE:  112 166 537 880 
Demand improved 44% 49% 45% 45% 
Demand harmed 5% 5% 3% 4% 
Not impacted one way or the other 51% 45% 52% 51% 
 

 

III. Results Based on Prior Familiarity with Google Books 

 

Results are also generally consistent depending on respondents’ level of prior 

familiarity with Google Books.   

 

Approve vs. Object to Google Scanning Books and Displaying Short Excerpts 

 

Results for how strongly authors approve or object to Google scanning their books and 

showing short excerpts in search results are mostly consistent across level of familiarity 

with Google Books.  

 

9 Individual columns do not add up to the total column, because some respondents refused 
their age. 
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The below table shows the percent of authors, by level of familiarity with Google Books, 

who approve or object to Google scanning their books so that they can be searched 

online and short excerpts displayed in search results:  

 

Q245 – How Strongly You 
Approve or Object 

Top 2 Box 
(Very/Extremely 

Familiar) 
Somewhat 
Familiar 

Not at all 
Familiar/Not 

Heard Of Total 
BASE: 99 273 508 880 
Strongly approve 42% 30% 30% 31% 
Somewhat approve 26% 27% 26% 27% 
Approve total 69% 56% 56% 58% 
Neither approve nor object 15% 30% 29% 28% 
Somewhat object 6% 7% 5% 6% 
Strongly object 10% 7% 10% 9% 
Object total 16% 14% 14% 14% 
 

While more than half (58%) of all respondents approve of Google scanning books and 

showing short excerpts in search results, approval  is somewhat higher among authors 

who were already extremely or very familiar with Google Books (68%) than it is among 

authors who were less familiar.  Rates of objecting to Google scanning books and 

showing search excerpts in search results were nearly identical among those who were 

more and less familiar with Google Books. 

 

These figures indicate that the survey’s description of Google Books was consistent with 

pre-existing perceptions of Google Books among authors who were already familiar 

with it, and that the description provided in the survey did not bias respondents one 

way or the other.10 

 

10 If the survey’s description of Google Books had been skewed to make it sound less 
objectionable, the set of respondents with little or no previous familiarity would have had 
higher rates of approval and lower rates of objection.  This did not happen.  If anything, there 
was a slight tendency toward the opposite, in that those who had the least familiarity with 
Google Books had slightly lower rates of approval.  Since these were the respondents who were 
most reliant on the survey’s description of Google Books, this indicates that the survey 
description of Google Books did not bias the results toward approval. 
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Perceived Financial Impact 
 

Results regarding the perceived financial impact of Google scanning books and 

displaying short excerpts in search results are also consistent across varying levels of 

familiarity with Google. 

 

The following table shows detailed results on their perceived financial impact by level 

of familiarity with Google: 

 

Q260/Q280 –  
Financial Impact 

Top 2 Box 
(Very/Extremely 

Familiar) 
Somewhat 
Familiar 

Not at all 
Familiar/Not 

Heard Of Total 
BASE:  99 273 508 880 

Financially benefitted 13% 22% 18% 19% 
Financially harmed 12% 8% 7% 8% 
Not impacted one way or 
the other 75% 71% 75% 74% 

 

As this table shows, the percentage of authors who believed they had been or would be 

financially harmed did not vary significantly based on prior familiarity with Google 

Books. 

 

 

Perceived Impact of Demand For Books 

 

Results regarding authors’ perceived impact on the demand for their books because of 

Google scanning books and displaying short excerpts in search results are also 

consistent across varying levels of familiarity with Google. 

 

The following table shows detailed results on their perceived impact on the demand for 

their books by authors’ level of familiarity with Google Books: 
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Q270/Q290 – Impact of 
Demand on Books 

Top 2 Box 
(Very/Extremely 

Familiar) 
Somewhat 
Familiar 

Not at all 
Familiar/Not 

Heard Of Total 
BASE:  99 273 508 880 

Demand improved 40% 49% 44% 45% 
Demand harmed 10% 4% 3% 4% 
Not impacted one way or 
the other 

50% 47% 53% 51% 

 

As this table shows, the percentage of authors who believed the demand for their books 

had been or would be harmed did not vary significantly based on prior familiarity with 

Google Books. 

 

 

IV. Results for the No Contact Information Sub-sample  

 

 

Approve vs. Object to Google Scanning Books and Displaying Short Excerpts 

 

Within the sub-sample of respondents for which the Gale database did not include 

contact information in the sample file, results for how strongly authors approve or 

object to Google scanning their books and showing short excerpts in search results are 

reasonably similar to the rest of the sample.  

 

The below table shows the percentage of authors in the No Contact Information sub-

sample compared to all other respondents, who approve or object to Google scanning 

their books so that they can be searched online and short excerpts displayed in search 

results:  
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Q245 – How Strongly You 
Approve or Object 

No Contact 
Information 
Sub-sample 

Respondents 
With Contact 
Information 

BASE: 109 771 
Strongly approve 29% 32% 
Somewhat approve 27% 27% 
Approve total 56% 58% 
Neither approve nor object 22% 29% 
Somewhat object 9% 5% 
Strongly object 13% 8% 
Object total 22% 13% 
 

 As this table shows, levels of approval far exceeded levels of objection in the No 

Contact Information group, as they did in the overall sample.  This confirms that the 

overall results were not meaningfully biased by over-representing authors who had 

contact information in the Gale database. 

 

While the “Approval” levels are nearly identical in both groups, the Objection level was 

higher in the No Contact Information Sub-Sample by a statistically significant margin.  

The overall objection rate among all respondents was 14%.  If this number were 

adjusted to reflect the fact that authors with no contact information composed 

approximately 55% of the list (as compared to only 12% of the survey), the overall 

objection level would go from 14% to 18%.  

 

 

Perceived Financial Impact 

 

Results regarding the perceived financial impact of Google scanning books and 

displaying short excerpts in search results are also reasonably consistent with the rest of 

the sample.  

 

The following table shows detailed results on perceived financial impact for the No 

Contact Information Sub-Sample compared to all other respondents: 
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Q260/Q280 – Financial Impact No Contact 

Information 
Sub-sample 

Total (excluding 
No Contact 
Information  
Sub-sample) 

BASE:  109 771 

Financially benefitted 26% 18% 
Financially harmed 9% 8% 
Not impacted one way or the 
other 65% 75% 

 

The differences between the percentages in each group who felt they were financially 

benefitted or harmed are small, and not statistically significant at the 95% confidence 

level. 

 
 
Perceived Impact of Demand For Books 

 

Similarly, results regarding authors’ perceived impact on the demand for their books 

because of Google scanning and books and displaying short excerpts in search results 

are also consistent with the rest of the sample.  

 

The following table shows detailed results on the perceived impact on the demand for 

their books for the No Contact Information Sub-Sample compared to all other 

respondents: 

 

Q270/Q290 – Impact of 
Demand on Books  

No Contact 
Information 
Sub-sample 

Total (excluding 
No Contact 
Information  
Sub-sample) 

BASE:  109 771 

Demand improved 52% 44% 
Demand harmed 4% 4% 
Not impacted one way 
or the other 

44% 52% 
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The differences between the percentages in each group who felt demand was improved 

or harmed are small, and not statistically significant at the 95% confidence level. 

 

 

V. Other Variables 

 

The data was also examined based on a number of other variables in order to determine 

if there were significant differences based on answers to various classification questions.  

Results were generally consistent between groups broken out by each of these variables:  

 

Authors with one published book versus those with more than one published 

book 

Authors whose published book is currently in print versus those whose books 

are not currently in print or who do not know 

Authors who receive royalties from their book versus those who do not receive 

royalties or who are not sure 

Authors who own the copyrights to their published book versus those who do 

not own copyrights or who are not sure 

Authors whose books are available as an E-Book versus those whose books are 

not available in E-Book or who do not know 

 

See Appendix E for data analyzed based on these variables. 
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Hal L. Poret 
(hal.poret@orcinternational.com; 212-329-1018; 914-772-5087) 

 
Education 
 
1998  Harvard Law School, J.D., cum laude 

 Editor/Writer – Harvard Law Record 
 Research Assistant to Professor Martha Minow 

1995  S.U.N.Y. Albany, M.A. in Mathematics, summa cum laude 
 Statistics 
 Taught calculus/precalculus/statistics 

1993  Union College, B.S. in Mathematics with honors, magna cum laude 
 Phi Beta Kappa 
 Resch Award for Achievement in Mathematical Research 

 
 
Employment 
 
2004  -  Senior Vice President, ORC International (formerly Guideline) 

 Designed, supervised, and analyzed over 350 consumer surveys, 
including Trademark, Trade Dress, Advertising Perception, 
Fraud/Consumer Deception, Claims Substantiation studies, Damages, 
and Corporate Market Research Surveys 

 Provided expert testimony at deposition and/or trial regarding survey 
research in over 40 U.S. District Court litigations and proceedings in 
front of TTAB, NAD and the FTC. 

 Review and comment on third party surveys  
 

2003 – 2004 Internet Sports Advantage 
 Developed and marketed proprietary internet sports product, and 

licensed trademark and intellectual property rights. 
 
1998 – 2003 Attorney, Foley Hoag & Eliot, Boston, MA 

 Represented corporations and individuals in trademark, trade dress, 
advertising, product, and related legal disputes.   

 Worked with survey experts in developing and using surveys as evidence in 
trademark, trade dress and advertising disputes. 

 Advised clients in the selection, adoption, use, licensing, and protection of 
trademarks/trade dress; represented clients in trademark/trade dress 
litigations, administrative proceedings before the Trademark Trial and 
Appeal Board and United States Patent and Trademark Office, and domain 
name proceedings under the Uniform Domain-Name Dispute-Resolution 
Policy.  
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Testimony at Trial or by Deposition 
 
2011 My Favorite Company v. WalMart USDC Central District of CA 
 
2011 Merck Eprova v. Brookstone USDC Southern District of NY 
 
2011 Wella, Inc. v. Willagirl LLC USDC Southern District of NY 
 
2011 Bauer Bros. v. Nike USDC Southern District of CA 
 
2011 Aviva Sports v. Manley USDC District of Minnesota 
 
2011 American Express v. Black Card LLC USDC Southern District of NY 
 
2011 Gosmile v. Dr. Levine USDC Southern District of NY 
 
2010 Nat’l Western Life v. Western Nat’l Life USDC Western District of TX 
 
2010 3M v. Mohan USDC District of Minnesota 
 
2010 Active Network v. EA Sports USDC Central District of CA 
 
2010 FIJI Water Co. v. FIJI Mineral USA USDC Central District of CA 
 
2010 Hansen Beverage v. CytoSport USDC Central District of CA 
 
2010 PeoplesBank v. People’s United Bank USDC District of CT 
 
2010 Don Henley v. Charles Devore USDC Central District of CA 
 
2010 Pegasus v. Allscripts USDC Middle District of FL 
 
2010 Jelmar, Inc. v. Zep Commercial USDC Northern District of IL 
 
2010 Dollar Bank v. Emigrant Bank USDC Western District of PA 
 
2009 LG Electronics v. Whirlpool USDC District of DE 
 
2009 Farberware v. Meyer Marketing USDC Southern District of NY 
 
2009 NEC v. Ampad USDC Southern District of NY 
 
2009  GAP Inc. v. G.A.P. Adventures USDC Southern District of NY 
 
2009 Lumber Liquidators v. Stone Mntn USDC Eastern District of VA 
 
2009 CytoSport v. Vital Pharmaceuticals USDC Eastern District of CA 
 
2009 REDC v. NHA USDC Southern District of CA 
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Presentations 
 
Measuring Consumer Confusion Through Online Surveys (2011 Midwest IP Institute) 
(September, 2011) 
 
Online Surveys as Evidence in Trademark Disputes (International Trademark Association 
Annual Conference, May 2011) 
 
Managing Intellectual Property Trademark Roundtable (April 7, 2010) 
 
Recent Trends in Trademark Surveys (Virginia State Bar Intellectual Property Conference, 
October 2009) 
 
Trademark Surveys in US Litigation (presentation for International Trademark Association 
Annual Conference) (May 2009) 
 
How to Conduct Surveys for use in Trademark Disputes (Practicing Law Institute Advanced 
Trademark Law Conference) (May 2009) 
 
Trademark and Advertising Perception Studies for Legal Disputes (Opinion Research 
Corporation Seminar, June 2008) 
 
Understanding Advertising Perception Surveys (Promotions Marketing Association Annual 
Law Conference) (November 2007) 
 
Designing and Implementing Studies to Substantiate Advertising Claims (American Conference 
Institute Claims Substantiation Conference, October 2007) 
 
Surveys in Trademark and False Advertising Disputes (InfoUSA Webinar, June 2007) 
 
Measuring Consumer Perception in False Advertising and Trademark Cases, (multiple 
presentations) (2007) 
 
Potential Errors to Avoid In Designing a Trademark Dilution Survey (American Intellectual 
Property Association paper, April 2007) 
 
Consumer Surveys in Trademark and Advertising Cases (presentation at Promotions Marketing 
Association Annual Law Conference) (December 2006) 
 
Use of Survey Research and Expert Testimony in Trademark Litigation, (International 
Trademark Association Annual Conference, May 2006) 
 
Survey Research as Evidence in Trademark/Trade Dress Disputes (multiple presentations) 
(2006) 
 
Using Surveys to Measure Secondary Meaning of Trade Dress, Legal Education Seminar, 
Boston, April 2006 
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Recent Trends in Trademark Surveys (paper for Virginia State Bar Intellectual Property 
conference, October 2009) 
 
Trademark Dilution Revision Act breathes new life into dilution surveys (In Brief PLI website, 
June 2009) 
 
The Mark (Survey Newsletter; three editions 2009) 
 
Hot Topics in Trademark Surveys (paper for Practicing Law Institute Advanced Trademark 
Law Conference) (May 2009) 
 
The Mark (Survey Newsletter, 2008) 
 
Trademark and Advertising Survey Report (Summer 2007) 
 
Avoiding Pitfalls in Dilution Surveys under TDRA (AIPLA Spring Conference, Boston, May 
2007) 
 
 
Commentary 
 
Comment on Hotels.com case (on TTABLOG.COM, July 24, 2009) 
 
Comment on Nextel v. Motorola (on TTABLOG.COM, June 19, 2009) 
 
PLI All-Star Briefing Newsletter, “What does the Trademark Dilution Revision Act mean for the 
future of Dilution Surveys?” (June 2009) 
 
Can I Get By Without a Survey, Managing Intellectual Property (May 2009) 
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Programming note: this questionnaire contains instructions for conducting the survey online or via 
telephone. 

ONLINE VERSION: INTRO

We are conducting a short survey among authors. If you have published a book then we would 
like to ask you a few questions. The survey will take less than 5 minutes of your time. Please 
select “continue” to move on to the survey.   

TELEPHONE VERSION: INTRO

Hello. Is [INSERT] the author of [pipe in book] available?  

I am calling on behalf of ORC International, a market research firm. We’re conducting a study 
among authors and I’d like to include the opinions of [INSERT AUTHOR’S NAME] [IF ABLE TO 
PIPE IN THE TITLE OF ONE OF THEIR BOOKS THEN INSERT, “author of , ‘INSERT TITLE’”]. 

SCREENER SECTION 

BASE: EVERYONE 
100. First we have just a few questions for classification reasons. In what state do you 

currently reside? 
[DROP DOWN MENU OF STATES WITH “OTHER US TERRITORY” & “NONE OF 
THESE” OPTIONS] 
[TERMINATE IF NONE OF THESE] 

BASE: NON-TERMINATES 
105. Are you… [IF TELEPHONE VERSION, RECORD GENDER, BUT DO NOT ASK] 
 1. Female 

2. Male 

BASE: NON-TERMINATES 
110. For classification purposes, please tell us your age.  

[ENTER 2 DIGIT NUMBER OR “REFUSE”] 

BASE: NON-TERMINATES 
117. Thank you for answering those classification questions.  

How many books have you had published? 
[INSERT DROP DOWN MENU OF: 0,1,2,3,4,5,6,7,8,9,10 or more]  
[TERMINATE IF 0] 

BASE: NON-TERMINATES 
125. [IF Q117=1 ASK:]   

What is the name of your published book?  

[IF Q117=MORE THAN 1, ASK:]  
What is the name of your most recently published book? 

[TEXT BOX] 
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BASE: ONE PUBLISHED BOOK (Q117=1) 
126.  

Is your published book currently in print?  
1. Yes  
2. No  
3. Not sure 

BASE: ONE PUBLISHED BOOK (Q117=1) 
127.  

Is your published book currently available as an electronic book, also called an E-Book? 
1. Yes  
2. No  
3. Not sure 

BASE: MORE THAN ONE PUBLISHED BOOK (Q117= MORE THAN ONE) 
128.  

Are any of your published books currently in print?  
1. Yes  
2. No  
3. Not sure 

BASE: MORE THAN ONE PUBLISHED BOOK (Q117=MORE THAN ONE) 
129.  

Are any of your published books currently available as an electronic book, also called an 
E-Book?
1. Yes  
2. No  
3. Not sure 

BASE: ONE PUBLISHED BOOK (Q117=1) 
130. We’d like to ask you a few brief questions about the copyrights to your published book.  If 

for any question you are not sure of the answer, its okay to say so. 

Do you receive, or are you entitled to receive royalties from your published book?  
1. Yes  
2. No  
3. Not sure 

BASE: ONE PUBLISHED BOOK (Q117=1) 
133.  

Do you personally own the copyrights to your published book?  
1. Yes  
2. No  
3. Not sure 
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BASE: MORE THAN ONE PUBLISHED BOOK (Q117=MORE THAN 1) 
135. We’d like to ask you a few brief questions about the copyrights to your published books.  

If for any question you are not sure of the answer, its okay to say so. 

Do you receive, or are you entitled to receive royalties from any of your published books?  
1. Yes  
2. No  
3. Not sure 

BASE: 135=1 
137. For how many of your published books do you receive or are you entitled to receive 
royalties?  [INSERT DROP DOWN MENU OF: 0,1,2,3,4,5,6,7,8,9,10 or more (ONLY DISPLAY 
OPTIONS EQUAL TO OR FEWER THAN WERE SELECTED IN Q117]  (if respondent is not 
sure, select that option and record a verbatim response) 

BASE: MORE THAN ONE PUBLISHED BOOK (Q117=MORE THAN 1) 

138. Do you personally own the copyrights to any of your published books? 
1. Yes  
2. No  
3. Not sure 

BASE:  138=1 
139. How many of your published books do you own copyrights to?   

[INSERT DROP DOWN MENU OF: 0,1,2,3,4,5,6,7,8,9,10 or more (ONLY DISPLAY 
OPTIONS EQUAL TO OR FEWER THAN WERE SELECTED IN Q117]  (if respondent is 
not sure, select that option and record a verbatim response) 
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MAIN SURVEY 

BASE: ALL QUALIFIED RESPONDENTS 
200. Now we would like to ask you a few questions about something called Google Books. 

BASE: ALL QUALIFIED RESPONDENTS 
210. Have you ever heard of Google Books?  

1. Yes 
2. No 
3. Not sure 

BASE: IF YES IN 210 
215. How familiar are you with Google Books?  
 [RANDOMIZE SCALE PRESENTATION SO THAT ½ THE TIME IT STARTS WITH 1 

AND ½ THE TIME IT ENDS WITH 1] 
1. Not at all familiar 
2. Somewhat familiar 
3. Very familiar 
4. Extremely familiar 

BASE:  215=2,3, or 4 
217. What, if anything, can you tell us about Google Books?  (record verbatim) 

BASE: ALL QUALIFIED RESPONDENTS 
220.  

As you may or may not know, Google scans books so that their content can be searched online 
and results displayed in Google Books. 

We’d like to ask your opinion about one particular aspect of Google Books. 

For some books, short excerpts of a book – about one-eighth of a page each -- are viewable in 
Google Books search results.  A user who performs a search can see up to three short excerpts 
of the book containing the relevant search terms.  A user can also click on a link to find the book 
in a bookstore or library.  This scanning of books and displaying of short excerpts in search 
results is what we would like to ask you about. 

BASE: ALL QUALIFIED RESPONDENTS 
223.  
For some other books, the full book or longer portions of a book are viewable in response to 
searching Google Books, with special permission from the publisher or author.  Our questions are 
not about the display of full books or longer portions. 

BASE: ALL QUALIFIED RESPONDENTS 
225. Again, we would only like to ask you specifically about the display of short excerpts – 
about one-eighth of a page -- as search results. 

Do you understand that explanation or would you like to hear it again? 

1. I understand 
2. I’d like to hear the description again  repeat 220, 223 and 225 

(If does not understand after second explanation, terminate) 
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BASE: 225=1  
235.  

Now we would like to ask you your opinions regarding Google scanning copyrighted books so 
that they can be searched online and short excerpts displayed in search results.  Again, our 
questions are only about the display of short excerpts – about one-eighth of a page -- as search 
results. 

BASE: ALL QUALIFIED RESPONDENTS  
240. To your knowledge, are any of your books searchable in Google Books and the results 
available only in short excerpts?  If you don’t know, please say so. 

1. Yes they are 
2. No they are not 
3. Don’t know 

BASE: ALL QUALIFIED RESPONDENTS  
245. We’d like to know the extent to which you either (randomly rotate order of “approve 

of” and “object to” in question) approve of or object to Google scanning your 
copyrighted books so that they can be searched online and short excerpts displayed in 
search results. 

Using the following scale, please tell us how strongly you (keep order of “approve of” 
and “object to” same as above) approve of or object to Google scanning your 
copyrighted books so that they can be searched online and short excerpts displayed in 
search results?  
[If “approve of” comes first above, show order going from 5 to 1; if “object to” comes first 
above, show order going from 1 to 5] 
1. Strongly object 
2. Somewhat object 
3. Neither approve nor object 
4. Somewhat approve 
5. Strongly approve 

BASE: 240=1 
260. Which of the following best represents your opinion as to how, if at all, you have been 
financially impacted by Google scanning your copyrighted books so that they can be searched 
online and short excerpts displayed in search results? (Randomize order of top 2 choices) 

1. I feel I have financially benefitted 
2. I feel I have been financially harmed 
3. I feel I have not been financially impacted one way or the other 

BASE: 260=1
265.  What makes you feel you have financially benefitted from Google scanning your 
copyrighted books so that they can be searched online and short excerpts displayed in search 
results?  (record verbatim/text box) 

BASE: 260=2
267.  What makes you feel you have been financially harmed from Google scanning your 
copyrighted books so that they can be searched online and short excerpts displayed in search 
results?  (record verbatim/text box) 
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BASE: 240=1 
270. Which of the following best represents your opinion as to how, if at all, the demand for 
your book has been impacted by Google scanning your copyrighted books so that they can be 
searched online and short excerpts displayed in search results? (Randomize order of top 2 
choices) 

1. I feel the demand for my book has improved 
2. I feel the demand for my book has been harmed 
3. I feel the demand for my book has not been impacted one way or the other 

BASE: 270=1  
275. What makes you feel the demand for your book has improved from Google scanning your 
copyrighted books so that they can be searched online and short excerpts displayed in search 
results?  (record verbatim/text box)  

BASE: 270=2  
277. What makes you feel the demand for your book has been harmed from Google scanning 
your copyrighted books so that they can be searched online and short excerpts displayed in 
search results?  (record verbatim/text box)  

BASE: 240=2,3 
280. Which of the following best represents your opinion as to how, if at all, you would be 
financially impacted by Google scanning your copyrighted books so that they can be searched 
online and short excerpts displayed in search results? (Randomize order of top 2 choices) 

1. I feel I would financially benefit 
2. I feel I would be financially harmed 
3. I feel I would not be financially impacted one way or the other 

BASE: 280=1
285.  What makes you feel you would financially benefit from Google scanning your copyrighted 
books so that they can be searched online and short excerpts displayed in search results?  
(record verbatim/text box) 

BASE: 280=2
287.  What makes you feel you would be financially harmed from Google scanning your 
copyrighted books so that they can be searched online and short excerpts displayed in search 
results?  (record verbatim/text box) 

BASE: 240=2,3 
290. Which of the following best represents your opinion as to how, if at all, the demand for 
your book would be impacted by Google scanning your copyrighted books so that they can be 
searched online and short excerpts displayed in search results? (Randomize order of top 2 
choices) 

1. I feel the demand for my book would improve 
2. I feel the demand for my book would be harmed 
3. I feel the demand for my book would not be impacted one way or the other 
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BASE: 290=1  
295. What makes you feel the demand for your book would improve from Google scanning 
your copyrighted books so that they can be searched online and short excerpts displayed in 
search results?  (record verbatim/text box)  

BASE: 290=2  
297. What makes you feel the demand for your book would be harmed from Google scanning 
your copyrighted books so that they can be searched online and short excerpts displayed in 
search results?  (record verbatim/text box)  

BASE: ALL QUALIFIED
310. To your knowledge, was a copyright registration filed within 3 months of the publication of 
any of your books?  If you are not sure, its okay to say so. 

1. Yes 
2. No 
3. Not sure 

BASE:  310=3
320. Do you believe you would know how to find out whether or not a copyright registration was 
filed within 3 months of the publication of any of your books?   

1. Yes 
2. No 
3. Not sure 

POST SCREENING SECTION 

BASE: ANY NON-TERMINATES 
400.    Do you or does anyone else in your household work for any of the following?  
[RANDOMIZE ORDER] 
1. Google  
2. US Government  
3. Any Local, State or Federal Courts  
4. Neither of these [ANCHOR; EXCLUSIVE] 
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In the course of designing this survey, I reviewed the following materials: (1) 4th 

Amended Class Action Complaint; (2) Gale Contemporary Authors data; (3) 

Google Books Library Project Common Questions web page11; (4) Google Books 

homepage12; (5) About Google Books page13; (5) Google Books webpage 

describing various views14; (6) Results of various Google Books searches; (7) 

Proposed Google Books Settlement Agreement (denied by Court)15.  The fee for 

conducting the survey and preparing this report was $100,000.  Any additional 

time spent in connection with this matter will be billed at my ordinary rate of 

$500/hr.

11 http://books.google.com/googlebooks/common.html 
12 http://books.google.com/bkshp?hl=en&tab=wp 
13 http://books.google.com/intl/en/googlebooks/about.html 
14 http://books.google.com/intl/en/googlebooks/screenshots.html 
15 http://www.googlebooksettlement.com/notice.html 
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Crosstables by Number of Published Books 

Q245 How Strongly You Approve or Object by the Number of Published Books 

 Q245 – How Strongly You Approve or Object Number of Published Books 

Total 1 More than 1 
Strongly object 6 71 77 

7.1% 8.9% 8.8% 

Somewhat object 4 45 49 

4.7% 5.7% 5.6% 

Total object 10

11.7%

116

14.6%

126 

14.3% 
Neither object nor approve 27 218 245 

31.8% 27.4% 27.8% 

Somewhat approve 28 205 233 

32.9% 25.8% 26.5% 

Strongly approve 20 256 276 

23.5% 32.2% 31.4% 

Total approve 48

56.5%

461

58.0%

509 

57.8% 
Total 85 795 880 

100.0% 100.0% 100.0% 

Q260/Q280 Financial Impact by the Number of Published Books 

Q260/Q280 – Financial Impact Number of Published Books 

Total 1 More than 1 
financially benefit 15 148 163 

17.6% 18.6% 18.5% 
financially harmed 5 63 68 

5.9% 7.9% 7.7% 

not be financially 
impacted one way 
or the other 

65 584 649 

76.5% 73.5% 73.8% 

Total 85 795 880 

100.0% 100.0% 100.0% 
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Q270/Q290 Impact of Demand on Books by the Number of Published Books 

 Q270/Q290 – Impact of Demand on Books 
Number of Published Books 

Total 1 More than 1 
demand improve 40 356 396 

47.1% 44.8% 45.0% 

demand harmed 
1 37 38 

1.2% 4.7% 4.3% 
demand not 
impacted one way 
or the other 

44 402 446 

51.8% 50.6% 50.7% 

Total 85 795 880 

100.0% 100.0% 100.0% 
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Crosstables by Whether Or Not Books Are in Print 

Q245 How Strongly You Approve or Object by Whether Or Not Books Are In Print 

Q245 – How Strongly You Approve or Object 
Are Books in Print 

Total Yes No or Not sure 
 Strongly object 60 17 77 

9.0% 7.9% 8.8% 

Somewhat object 41 8 49 

6.2% 3.7% 5.6% 

Total object 101

15.2%

25

11.6%

126 

14.3% 
Neither object nor approve 186 59 245 

28.0% 27.3% 27.8% 

Somewhat approve 172 61 233 

25.9% 28.2% 26.5% 

Strongly approve 205 71 276 

30.9% 32.9% 31.4% 
Total approve 377

56.8%

132

61.1%

509 

57.8% 

Total 664 216 880 

100.0% 100.0% 100.0% 

Q260/Q280 Financial Impact by Whether Or Not Books Are In Print 

Q260/Q280 – Financial Impact
Are Books in Print 

Total Yes No or Not sure 
financially benefit 141 22 163 

21.2% 10.2% 18.5% 

financially harmed 62 6 68 

9.3% 2.8% 7.7% 

not be financially 
impacted one way 
or the other 

461 188 649 

69.4% 87.0% 73.8% 

Total 664 216 880 

100.0% 100.0% 100.0% 
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Q270/Q290 Impact of Demand on Books by Whether Or Not Books Are In Print 

Q270/Q290 – Impact of Demand on Books 
Are Books in Print 

Total Yes No or Not sure 
demand improve 311 85 396 

46.8% 39.4% 45.0% 

demand harmed 36 2 38 

5.4% .9% 4.3% 

demand not 
impacted one way 
or the other 

317 129 446 

47.7% 59.7% 50.7% 

Total 664 216 880 

100.0% 100.0% 100.0% 
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Crosstables by Whether Or Not Royalties Are Received  

Q245 How Strongly You Approve or Object by Whether Or Not Royalties Are Received 

Q245 – How Strongly You Approve or Object
Receiving Royalties 

Total Yes No or Not sure 
Strongly object 58 19 77 

8.2% 11.0% 8.8% 

Somewhat object 39 10 49 

5.5% 5.8% 5.6% 

Total object 97

13.7%

29

16.9%

126 

14.3% 
Neither object nor approve 201 44 245 

28.4% 25.6% 27.8% 

Somewhat approve 186 47 233 

26.3% 27.3% 26.5% 

Strongly approve 224 52 276 

31.6% 30.2% 31.4% 
Total approve 410

57.9%

99

57.6%

509 

57.8% 

Total
708 172 880 

100.0% 100.0% 100.0% 

Q260/Q280 Financial Impact by Whether Or Not Royalties Are Received 

Q260/Q280 – Financial Impact
Receiving Royalties 

Total Yes No or Not sure 
financially benefit 143 20 163 

20.2% 11.6% 18.5% 

financially harmed 57 11 68 

8.1% 6.4% 7.7% 

not be financially 
impacted one way 
or the other 

508 141 649 

71.8% 82.0% 73.8% 

Total 708 172 880 

100.0% 100.0% 100.0% 
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Q270/Q290 Impact of Demand on Books by Whether Or Not Royalties Are Received 

Q270/Q290 – Impact of Demand on Books 
Receiving Royalties 

Total Yes No or Not sure 
demand improve 323 73 396 

45.6% 42.4% 45.0% 
demand harmed 36 2 38 

5.1% 1.2% 4.3% 
demand not 
impacted one way 
or the other 

349 97 446 

49.3% 56.4% 50.7% 

Total 708 172 880 

100.0% 100.0% 100.0% 
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Crosstables by Whether Or Not Copyrights Are Owned  

Q245 How Strongly You Approve or Object by Whether Or Not Copyrights Are Owned 

Q245 – How Strongly You Approve or Object
Own the Copyrights 

Total Yes No or Not sure 
Strongly object 58 19 77 

10.5% 5.8% 8.8% 

 Somewhat object 35 14 49 

6.4% 4.2% 5.6% 

Total object 93

16.9%

33

10.0%

126 

14.3% 
 Neither object nor approve 147 98 245 

26.7% 29.7% 27.8% 
Somewhat approve

153 80 233 

27.8% 24.2% 26.5% 

Strongly approve
157 119 276 

28.5% 36.1% 31.4% 
Total approve 310

56.4%

199

60.3%

509 

57.8% 

Total 550 330 880 

100.0% 100.0% 100.0% 

Q260/Q280 Financial Impact by Whether Or Not Copyrights Are Owned 

Q260/Q280 – Financial Impact
Own the Copyrights 

Total Yes No or Not sure 
financially benefit 113 50 163 

20.5% 15.2% 18.5% 

financially harmed 52 16 68 

9.5% 4.8% 7.7% 

not be financially 
impacted one way 
or the other 

385 264 649 

70.0% 80.0% 73.8% 

Total 550 330 880 

100.0% 100.0% 100.0% 
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Q270/Q290 Impact of Demand on Books by Whether Or Not Copyrights Are Owned 

Q270/Q290 – Impact of Demand on Books 
Own the Copyrights 

Total Yes No or Not sure 
demand improve 246 150 396 

44.7% 45.5% 45.0% 

demand harmed 23 15 38 

4.2% 4.5% 4.3% 

demand not 
impacted one way 
or the other 

281 165 446 

51.1% 50.0% 50.7% 

Total 550 330 880 

100.0% 100.0% 100.0% 
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Crosstables by Whether Or Not Available in E-Book  

Q245 How Strongly You Approve or Object by Whether Or Not Available in E-Book 

Q245 – How Strongly You Approve or Object

Available in E-BOOK 

Total Yes No or Not sure 
Strongly object 30 47 77 

9.9% 8.1% 8.8% 

Somewhat object 22 27 49 

7.3% 4.7% 5.6% 

Total object 52

17.2%

74

12.8%

126 

14.3% 
Neither object nor approve 87 158 245 

28.7% 27.4% 27.8% 

Somewhat approve
78 155 233 

25.7% 26.9% 26.5% 

Strongly approve 86 190 276 

28.4% 32.9% 31.4% 

Total approve 164

54.1%

345

59.8%

509 

57.8% 

Total 303 577 880 

100.0% 100.0% 100.0% 

Q260/Q280 Financial Impact by Whether Or Not Available in E-Book  

Q260/Q280 – Financial Impact
Available in E-BOOK 

Total Yes No or Not sure 
financially benefit 71 92 163 

23.4% 15.9% 18.5% 

financially harmed 37 31 68 

12.2% 5.4% 7.7% 

not be financially 
impacted one way 
or the other 

195 454 649 

64.4% 78.7% 73.8% 

Total 303 577 880 

100.0% 100.0% 100.0% 
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Q270/Q290 Impact of Demand on Books by Whether Or Not Available in E-Book  

Q270/Q290 – Impact of Demand on Books 
Available in E-BOOK 

Total Yes No or Not sure 
demand improve 138 258 396 

45.5% 44.7% 45.0% 

demand harmed 21 17 38 

6.9% 2.9% 4.3% 

demand not 
impacted one way 
or the other 

144 302 446 

47.5% 52.3% 50.7% 

Total 303 577 880 

100.0% 100.0% 100.0% 
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Case ID Q217: What, if anything, can you tell us about Google Books?
23 Nothing

26 Google Books provides online access to books that are in the public domain, and partial access to books under
current copyright. Books have links to purchasing options.

28 It publishes books electronically
34 Google, under the guise of rescuing 'orphan books' wants to amass a huge library of IP to which it has no right
39 On demand as ebooks or print.
40 convenient
41 An effort to make books available in digital form
51 it is a good source of quotations, but not a good source for using text for research purposes
65 have used it in research to locate and in the case of out of copyright download books
69 I know that parts of my books are available on GoogleBooks
84 It's an attempt to categorize a large database of printed material, especially out of print books.
87 You scan existing books and make them available as e books

93 You can read much of my work on GB without paying me a royalty. My Russian colleagues are especially pleased by
this.

94 Very little.
95 I just know that Google entered the e publishing field, but I don't know any details.

99 Made arrangements to copy several million books from academic libraries. Ran into trouble with books still under
copyright. Law suit.

100 Nothing.
106 Only that they are competing with Amazon.

110 That the idea was to put every book in print on the Internet as an ebook, and that there were major copyright
issues.

111 It an online book publisher
113 It is Google's entry into the electronic book field, in competition with Amazon and other providers.
116 Scans of books available to general public
117 google scanned hundreds of thousands of books and makes excerpts of them available on the internet
123 I use it a great deal in my historical and genealogical research.
124 I believe they are attempting to make many books available on line.
125 An electronic books store and a scanning public domain books site

127 Google Books offer remarkable research opportunities because it's put so many older books online. It's also very
involved in a long lawsuit to keep it from simply helping itself to authors' copyrighted work.

131 A very little
134 Nothing
137 I believe that they scan books and make them available without paying royalties.
139 there was a copyright lawsuit against them.
149 Google's project to scan all printed books and make them available in digital form.

153 An effort to make books or portions of books available online, including complete books that are now out of
copyright. Worked in cooperation with some large academic libraries.

154 Program to offer book content thru Internet
157 They are available on line and I think some are in the Kindle Store
159 Mixed feelings
162 A project to digitize previously printed books
172 they are accessible over the net
174 They put books online
177 They put certain books online some of the books I've seen are older books with expired copyright.
183 They're trying to get all the books ever printed online. There are copyright infringement questions here
185 Available through the Web, generally free
192 A lot of public domain books, with excerpts from a lot of copyrighted books
196 They're up and coming.
197 They are available online to read.
203 They're at attempt by Google to capitalize on the e book market.
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Case ID Q217: What, if anything, can you tell us about Google Books?
205 Very good
206 useful wish I could cut and paste
209 Just that it is....

213 They are photographic reproductions of old books, mostly from a few major research libraries (like Harvard,
University of Wisconsin Madison, etc.)

215 Google sells a lot of published books
216 Not much!
218 I work as an editor for a small press and regularly submit pdfs of our books to googlebooks
221 They are e books put out by Google
224 Nothing
231 It allows readers to read portions or all parts of the book with an option to purchase.

234 It has digitized many books and is selling them on line at prices negotiated with publishers. Public domain books
are offered for free.

237
As a living writer who has written many real books (printed on paper and bound in cloth), I completely disapprove
of Google's attempt to appear scholarly while it stole books from writers unable to protect themselves luckily I
have an agent!

238 Google Books has been expanding in an attempt to digitize millions of books. However, Google Books also offers
access to journal and magazine articles. I personally have found Google Books extremely useful in my research.

243 Google Books is a project of Google to digitize as many print books as it possibly can and make them available
online.

245 nothing
246 I use this resource for research all the time; my own books are partially available on Google Books
262 Google has started the process of digitizing the world's books.

100001
I have downloaded a few of them, I was just curious. I did download one. Dracula. It was interesting. There are
some things that are interesting to have on your IPAD. I find it really quite a nice service. I love Google actually. I
think with Google archives you're able to look up all sorts of things.

100002 I think they are books that authors publish and people buy them off of Google.

100004
They are useful for tracking down quotes. They are sometimes useful for tracking down information. I have no
problem with them because as the website is now set up one cannot copy and paste from it and I hope it stays that
way.

100009 Well they publish books electronically and they put them in hard copies.
100014 I know they publish authors books without authors consent chapters of my book are on Google.

100015 Google books is trying to have online a majority of published books on line out of copyright there’s a controversy
between interest of the public to read any books online and authors.

100016 I went to Google Books about I play and I was absolutely delighted to find it. It's a great service.
100017 I really don't know I just heard of it.
100018 Well it's their version of kindle. You can get electronic versions of books and read them on Google books.
100021 You can get the books without going to the library.
100026 If you want to order books you can order books from them.
100029 It has all the books online it can without violating the copyright.
100033 They have a program in your university library programming and copying books.
100039 The assumption that they scan work in the public domain.

100040 They're often old books. They are orphans meaning the author of the books cannot be found or they're out of
copyright.

100041 Is a project to put published books on the web scanning them from university and other libraries intending to make
money.

100042 I don't know very much about them I just heard of it.
100044 They wish to digitize books in libraries and books out of print so they would be avail online.
100045 It provide full texts of lots or books out of copyright.

100046 Books made available online by Google. some classics are online and there is tremendous controversies about
infringement of copyright.

100047 Nothing really I just heard of it.
100050 I have heard the name and know it exists. I have been in the hospital don’t know much.

Case 1:05-cv-08136-DC   Document 1001-7    Filed 02/08/12   Page 3 of 29

A318



Appendix F / Page 3

 

Case ID Q217: What, if anything, can you tell us about Google Books?
100052 I can not say anything about Google books.
100054 They are searchable online. It pulls up anything once you put in a particular name.

100057 A lot of them are ebooks. One of my publishers went through Google to get the book electronically. I get royalties
through that from the publisher.

100060 I know no that much about it. I get information from Google but that’s it.
100064 A Google book is a median on the internet whereby you can download a number of pages from a designated book.
100067 I don’t know much about it really.
100071 They seem to have a wide circulation which always helps the author.
100073 I don’t really know a lot about it I just heard of it.
100077 It's a project to make books available online or e books.
100080 I’ve heard of it that's it. I think can use Google and get any book on it.

100083 Google has a program they gone around universities they scanned some out of or still in copyright. They make the
book avail for read or purchase.

100084 You can go on it but you have to pay for it if you want a full book.
100086 I imagine that it is similar to electronic publishing by Amazon.
100087 It’s an electronic version of the books.

100089 Google books is a service which provides access to books that no longer in copyright and books that are
copyrighted.

100091 Google has made an effort to scan many of books so that they could be used for what ever purpose.
100093 That they're attempting to electronically catalog the vast majority of books.
100097 They are controversial because they tend to violate copyright laws.
100098 I understand that there is a problem going on between Google and the authors.
100100 That there is a big issue on what they can put on Google.

100101 The books that I have are through Google and can read them. Sometimes I use them in my research and things that
are out of copyright. Occasionally they get small excerpts from the most recent books. I have used this also.

100104 Heard of them but I don't really deal them.
100106 I think that it is very useful. I also use them a lot. It an excellent way to get information.
100113 Not much.
100114 Digitalize many book. Trouble with author guide.
100115 It's a way of publishing an e book.
100116 Plan to do public domain books in Harvard library.
100120 They were having problems with copyright and wanted to do all of Harvard’s books.
100121 Google trying to make books available that are out of copyright.
100122 Attempt to scan all book and make them avail online.
100124 Heard of it.
100127 I think Google wants permission to publish books.
100129 I know that they were trying to place books online to access.
100130 Electronic books.

100131 Google books is a enterprise that will take books and place them on the internet. They worked with the library of
congress and be able to digitize there books to make them available for people.

100132 Copied a very large number of books.
100134 I filled out author questionnaire to so I have the rights to royalties if you sold books on Google.
100135 Can be emailed or purchased.

100137 It is a pain in the neck because it only gives you 3 pages and/it skips to another section I think it a problem for
researchers.

100141 They have been digitizing out of print books and want to digitize a lot of more recent ones.
100143 It is a fine president as song as authors are protected.
100145 It is a means of making books online.
100151 My understanding is that Google books is like the kindle. Electronic access to books.
100155 It's a wonderful tool for books out of copyright, like books published before the civil war.
100157 Agreement to make some books available online.
100158 It captures images of books online.
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100162 As I understand Google is trying to download all the world's literature.
100164 I am all for those books if the author gives permission.
100165 It is basically digitized.
100167 Access electronically.
100168 They are very popular with a lot of people.
100169 Lawsuit with government.
100172 Nothing much I really do not understand what it is.
100174 Electronically available to anybody.
100176 It is a great service and I am very respectful but my books are not on Google Books.
100179 Not anything.
100180 Seen on computer.
100181 Practically nothing I just know that it exists.
100184 Not gotten anything positive.
100187 I found a lot of things that are of interest so I think it's pretty comprehensive sort of source.

100188 That's it’s a project to make electronically available all published books that are not under copyright I assume. I
don’t know if that's correct or not.

100199
I find it a great resources for research purposes especially older books. I know people can look at my book and get
snippets for research purposes but I am pretty sure my publisher asked for my permission. The exposure is worth it
for me.

100209 They are a service that makes books available on their server.
100210 A electronic form of book might or might not be full text.
100212 Effort to digitize the libraries of the world and copyright rights.
100215 Is that a place where you can click on the internet to buy books.
100217 I think they're like kindle. You can look at it in small print.
100219 Not much.
100221 Not too much. They copy old books.
100226 Heard of them.
100233 I have used it in the past to do research. I was looking up something the other day.
100242 Not a lot. It's not been a priority for me at this time.
100244 I have many friends who are users.
100249 Virtually nothing.
100255 I just have seen the term but don't know what it is.
100259 It's just another way of electronic publication.
100262 No comment.

100270 It's a project to digitalize every book in existence. They're working with various universities to do it. They are using
university libraries to do this.

100271 It’s a great research for books on our early history. But many pages are left out of the books for one reason or
another.

100274 I searched book on kindle. I downloaded a kindle .I was able to access a particular electronic book and read it. I
think it was through Amazon

100277 Very little.
100278 A lot. It's an attempt to make available everything in print.

100280 As far as I know they make available portions of books electronically; if they find something interesting they can
purchase it; also make books available in the public domain.

100281 I search the books on Google.
100284 Books appear in their entirety there sometimes.
100285 Their available online.

100288 It’s a way accessing a large number of books electronically online. Some you pay a fee to access and some you
don’t.

100294 You can search for authors and it will give you a portion; snippet view of the book with older you can obtain the
entire book.

100295 They are attempting to get every book from libraries in there.
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100299 They are available digitally and they do a good marketing job.
100301 Digitalize most of the books in the world.
100304 Following the legislation.
100305 Find books and some of there pages for research.
100306 Reissuing books in digital format.
100317 Nothing.
100329 I know Google is trying to put forth an effort to put books on the internet.

100332 I have sign up my books for royalties from Google and they would put them on the internet and every time they get
a hit I get a royalty. Google would control the usage and royalties and I would get a royalty from them.

100340 I know that Google is attempting to put books online that were out of publish.
100342 It's an effort by Google to make available electronically the content of books in 6 American libraries.
100355 You scan books and make parts of them available to people.
100357 You can download my book if you want , you still have to pay for it.
100358 I have downloaded one or more books on Google.
100360 My students use them but can't tell you much beyond that.
100365 It handy because it's available to books out of print.
100367 I have gone to the site but never purchased anything.

100368 They are available as e books and they can be downloaded some people think it's a good idea and some think it a
bad idea.

100369 I know that you can look up books in short excerpts.
100376 Internet.
100379 I am aware of the controversy an used it.

100380
It has a project to digitize books and make them available and has objections from authors and have issues at the
courts and they are going after books that are no longer copyrighted. If these books are digitized who has access to
them is another issue.

100382 Digitize all books.
100386 Legal actions taken against Google.
100388 They are a digital version of books.
100390 They were suppose to pay me something but they didn't. They reproduce copies of books online.
100391 Download the book from Google.
100393 They are available on the internet out of copyright.
100394 I am assuming that they are internet books.
100395 Not much.
100396 They have a project for books in public domain. Legal issues with copyrights.
100400 Ran into it looking for citation count for books.
100401 It is nice to Google book resources online and the service is convenient.

100404 I know more about Tower.com then I do about Google books. I see Google books here and there but I don't know
how it works.

100411
Well, they scan books and make them available, as I understand it, free on the internet. And, also, I think it depends
if the book's in the public domain, if it is in the public domain, they make it free and if it’s not, they sell it and give
some of the royalty to the author.

100415 Not enough to describe it, I just know it’s there.

100416 I use it myself, many more recently published books are not readily available because of the copy right law, more
out circulation are.

100418 Retailer
100422 I use Google books to get access to books that are in the public domain through public libraries.
100423 Google has digitized older books.
100424 I haven’t really used it and I believe that it is a search engine.
100426 Heard the name.
100429 It is a search component of the computer.
100430 I have heard the name but I don't have a computer.
100431 Interesting idea.
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100436 They allow you to download books that are in the public domain.
100437 Attempting to make every book available.

100440 If you're trying to find a phrase you just put it into the Google website and sometime you luck out. It is a research
tool.

100447 Very valuable service.
100451 Not much.

100452 Read some of them a very valuable service pleased that they do this originally though they printed books that they
did not have the copyrights for but I think they stopped doing this.

100458 Not interested really I write books that are art books the books I would like to see in print are government books.
100460 Tried to do research but did not get far tried to find out if they should be paying me royalties.
100462 I guess it’s sort of a kindle.
100463 Some of books are on there.
100465 Excellent source to help locate information for research and for authors.
100470 Think they can be downloaded. Libraries even in the city are now being able to loan e books.
100477 I've looked up books there. I think the books are available online.
100482 Not much.

100483 I have mixed feelings. I think it's good they make out of print books available. I am afraid it may damage of
publishing industry.

100486 I can tell you that I’ve never owned one and I’ve never contacted Google for books, and no one's contacted for
Google books either.

100487 The law suit they had that was delayed by the federal government.

100489 I often use it for research. I'm often trying to find a quotation from the book I’ve just read. But you can find just
about anything.

100497 In general been resistant to changing formats, just another way to read print.
100501 They provide access to electronic books and are working with back catalog of books in public domain.

100503 Generally a positive impression, they have all the material available online which is a good thing. There are a
number of problems with it with what the authors are entitled to.

100504 It is interesting they are able to put so much out without contacting the authors or copyright holders.
100505 Initiate part of Google to put some books under Google I am little uncertain about it.
100506 I know they are trying to copy everyone's books. Someone is tying them up in lawsuits over royalties.
100508 They are hopeful and somewhat struggling and it remains to be seen what develops.
100521 They are trying to put all books in the world online.
100522 Google is trying to create a universal library on the internet.
100525 Just have heard of it, not knowledgeable.
100527 Makes the test of the book available through Google.

100528 Know that they are out of copyright books that are online and some in copyright books are available with
arrangements with the publishers.

100532 It's piracy.

100537 I know that for a while Google got sued for making copies of books available so now they have to negotiate with the
owners.

100548 I don't have anything much to do with the internet.
100549 Nothing.
100555 You can read some books or buy the books I think.
100564 I used the information in the database.

100571 Ambitious effort but has many complications the controversy continues. I agree with the approach, but Google
has turned more commercial.

100572 It is an online service which makes available excerpts from selected books, sometimes extensive. It helps in
research.

100576 They are trying to get as many books as possible electronically stored.
100579 Well they are available online so I don’t have to pay for them or not.
100580 They are available via the internet.
100583 Dance on the edge of the copyright laws by publishing a few pages.
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100584 Research tool and to buy books.
100589 Electronic books, that’s about it.
100590 Nice display on IPAD.
100591 You can download books online. And it was a rare book.
100595 No specific opinion.
100596 I the only thing I can tell you is the litigation with authors gill.
100597 Make books available that are out of print or available.
100600 Most recent book it is electronically.
100613 Nothing.
100624 It’s a way Google has a way of accessing books that have been basically copied.
100625 I know the words Google and books and know they're related.
100629 A project for large number of books currently out of print.
100630 Don’t know
100633 That I have used them.
100634 It’s available online and you can download copies of books or certain books.
100636 Keep getting information from them I was included in the deal and now they are in trouble.
100638 Use Google scholar.
100639 It doesn’t a good job for making books online.
100640 It’s a site you use if you want to go online.
100645 It’s hard to know what to say I haven’t dealt with them my daughter has.
100649 I use it frequently checking information it is a good reference to a book.
100651 He looked up his own name and saw they mentioned his books.
100655 They must be electronic books; I have had no experience with them.
100657 I think it’s a pretty good option.
100664 Since I work at a university e book directs your to Google link.
100666 I know that the Google has tried to scan a large part of library to make it available in digital form.
100667 Read newspaper about the whole worlds library online.
100675 I'm apprehensive e about them.
100676 I know that Google is in the process of digitalizing every book that has been published.
100679 Finds it very helpful resource.
100680 They put too much of my books on there.

100682 They were trying to get the rights there was something wrong with copyrights so they had to go back to the
drawing board.

100686 Not nearly enough books on it.
100687 Not interested in reading online but understand others are.
100688 It seems to be a great resource. Discovering books that are well out of print and hard to find.
100695 Huge company who provides lots of feed for information.
100697 Apparently when doing a search people can go directly to the text of the book
100698 Doesn't know much about it.
100700 Use them, you can't download them. Frustrating going through sections when they don’t give every page.
100702 I can tell you that they exist.
100704 They promote access to books.
100705 Recently they had controversy to a writer to fill out a form to the copyrights to that book.
100709 I think they help Google more than they help the authors.

100711 Google Books is a two edged sword. It’s good to look up books on Google books but understand that Authors are
concerned about their work being. Neutral opinion.

100713 Find them useful.
100714 That’s where Google is transforming everything into E Books so they can be online.
100716 Google books in books and they scan them into makes the book searchable.
100717 Goal to have every book published ever made on the web.
100718 They steal books.
100720 If I put a title on author into Google choices will come up as a link and you can see snippets from a book.
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100721 They are available for the books to be downloaded.
100722 They were trying to one make one gigantic library even though it violates copyrights.
100726 It’s an electronic book service.
100728 I’ve searched for things on it before.
100729 They scan books and make them available online.
100731 No opinion
100735 Very useful for research purposes but how they affect the royalty structure of published authors.
100743 It's an electric version of books online.
100745 I can go online and read parts of the book.
100752 It makes books available through Google and you are able to do searches for text in those books.
100755 They are easily accessible and widely used.
100756 I have a vague memory of informing I might be able to get royalties from Google books.
100764 Well I understand they are printed on demand.
100766 Authors League is in the process of suing Google.
100767 Well I have just run into by Googling the research, so I read passages from books in passing.
100768 I have a friend that was published with one.
100772 As far as I know Google is trying to publish every book.
100775 That they have scanned the book for free you can portions of the book.
100781 I fear that they are taking over the print publishing industry.
100784 Google is a meat grinder. A lot of Authors want their books on Google books.
100790 I guess they are trying to put on an electronic library for all books that have been published.
100794 Download and make books available some politics about that.
100805 I think that they are very convenient.
100806 Well I think that when you type in a word you can find that book.
100813 You go online and then you have to search for a title.
100816 Attempt to put online the library holdings of books.
100820 What I imagine is that it's something through which one can have access to books through Google, electronic books.
100821 I don't like to read anything of that kind on an ipad or a tube or anything. Likes to hold paper in hand.
100823 Don't know much about them. A lot of self published books.
100824 I use it a lot basic problem is the cost.
100825 Not much of an opinion. Know more about kindel.

100826 I have an ipad and have Google books. It's a competitor to the kindel l store. I use Google books in terms of Google
search as a way of tracking down books that I'm interested in.

100829 A lot of writers have problems with the copyrights. But it is nice to have access to books no longer in copyright or
print.

100830 I like the idea of Google books very much. For me it’s good because it doesn’t give the entire text, I know some
people do but I’m not one of them.

100832 Pulled up my memoir on the site. Only portions of books are there.
100833 Sometimes I come across them when searching on the internet. Don't have total access to it.
100835 I see it as a fair system of displaying author’s works.
100839 It's a way for people to present on the web by the authors of the books. Way for people to get their work out.
100840 I use them for research. I feel admit only books that are beyond copyright protection.
100841 The publishing industry feels quite threatened by Google books. Agents and publishers are concerned.
100842 Think the program is digitalism is an important one.
100848 Nothing.
100850 I have used it on the internet.
100851 They have a mission to digitize works.
100853 Trying to digitize all books.
100855 I have a Google g mail.
100862 You would be able to Google books and online and read books for free.
100863 They seem to be easy to access to and to read.
100864 Amizon.com.
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100867 It’s just another way of accessing of books.
100871 They scanned all of the wrong books in the library.
100874 Not really.
100875 Many classic books are there for free my books are there.
100877 It’s an option that makes more available to more people.
100881 They on the web you can search any book.
100887 I know that the book raze is in e book.
100888 Trying to scan every book in existence for people to find on line.

100900 They have gutted the copyright laws; they are bullies publishing all copyrighted material and saying if you don't like
it sue us; however they are making literature available to people globally.

100909 Ambitious program to put every published on line this has been scaled to do opposition.
100910 There is a publishing capacity, that's it.
100911 Nothing.
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Case ID Q265: What makes you feel you have financially benefitted from Google scanning your copyrighted books so that
they can be searched online and short excerpts displayed in search results?

39 The press made one available and paid me a royalty.
123 It makes the searcher want to find a more convenient copy of the book in a library of by purchase.
218 I guess that somebody might order a copy of a book because they found it there. I don't have a way to test for that
231 The book gets more exposure via a Google Search.

100062 Simply that it's a reasonable way for people to search and find out where\ they can purchase a book.
100146 If your books are not sold yet if you put them on Google they will become. They sell completely.

100199

My book came out in the winter following 9/11 bad time if it didn't have anything to do with terrorism. I didn't get
a lot of reviews from the higher outputs. The book was some what invisible. I think it exposes people to the book, if
somebody is doing a research and run across some of my references at least they know it’s there, you have a better
chance of reaching that customer. If they don't get it in the library, they're not going to get it in the bookstore. It's
been selling steadily and selling the e book steadily for a year. Otherwise nobody would see it would be dead.

100357 I do get a check for permission to download a chapter or whatever is download.
100365 Because I can see if my students used it for only the excerpts.
100422 Somebody might look at an excerpt and decide to buy the book, its free advertising.
100463 Increases exposure.
100578 Are making money.
100654 I think it would invite more sales.
100760 Because The excerpts leads to the books so they buy it.
100824 Information gets out much easier than paper copies.
100835 Simply a matter of exposure.
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they can be searched online and short excerpts displayed in search results?
58 People might buy the book if they like the excerpt. Royalties are good.
64 Sampling small excerpts might lead to purchases
66 People would understand better the excellence of my work and specifically what its content is about

90 If readers learn something about the content of the book they are more likely to purchase it especially if they
purchase books online.

92 Any exposure can contribute to a 'buzz.'

95 One of my books is back in print at my expense, with plans to make it available through my own website. Where PR
is concerned, having excerpts searchable online can only help.

101

When backlist print books are e published, authors are exposed to potential new readers. Discoverability is
primary, and short samples conveniently available can help readers decide if my books are the sort they might like.
I'd prefer to select the short sample, or have the ability to decline what Google selects if I don't consider it an
adequate representation of what I write.

102 Should whet reader appetite.
103 An excerpt might induce someone to read the whole book, maybe buy it!
106 Maybe someone would chose to purchase my book after reading a brief passage.
108 More people would be interested in buying the books.
125 If people like what they see, they will buy the book
141 people will have a chance to sample the books

153 A person seeing an excerpt and perhaps even learning for the first time that my book exists and is relevant to his
interest, might want to buy a copy.

157 It would make it possible for more people to become aware of my books, and might prompt them to buy the books.
It's a matter of exposure.

168 Because is finally a business
170 Chance to bring them back in print.
173 the brilliant prose would attract new readers
177 I would think it would expose my books to more people.
179 Greater exposure of my book
181 Readers get sense of style and content
188 I offer online drawing classes and some people may view excerpts and find my website and be interested in classes.

195 People doing research in my field would be more likely to buy my books. Their taste of the content could stimulate
sales.

196 People can discover more easily if they want to read the book in its entirety.
209 Obvious
211 If the reader got interested in the short quote, they might want to buy the whole book.
233 There'd be a good amount of publicity
260 More possible buyers have access to the material.

264 As long as the scanned material is only a very brief excerpt it would likely raise the curiosity of potential readers,
thus leading to increased sales and/or library use.

100002 People would know about them better and see how well they are written.

100013 Simply I believe it would benefit me financially since the book store I own would not stock professional (scholarly)
books.

100021 More people would find out about the book it’s almost like an advertisement.
100024 I might be able to get my book reissued or reprinted.
100030 Because I would be better known.

100056 I feel that I would benefit that I can get a pr out of a publisher. I also would get more exposure then the publisher
can give. More people can hear about the books.

100059 More exposure to my books.
100063 They might be bought.
100067 More people would come to be aware of it and more would be sold.
100073 It would lead to selling the books and benefit me.
100074 The book is getting publicity and more people would know about it from the category of people who know about
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Q285: What makes you feel you would financially benefit from Google scanning your copyrighted books so that

they can be searched online and short excerpts displayed in search results?
they would buy it.

100082 It would maybe titillate someone in finding a copy of the book.
100089 Then people might be inclined to buy the book.
100093 I would have more people having access or being exposed to my book.
100109 Because some people who get a glimpse might decide to buy it.
100113 Somebody might read or buy.
100115 Entice someone to read more.
100116 More people would see it.
100120 If it is credited I would benefit.
100121 Making the book more available.
100128 More books would sell.
100166 It would advertise the book.
100172 They might interest someone in wanting to read the entire book.
100179 If it receives publicity.
100184 They might buy the book.
100185 Additional books might be sold.
100195 I think that if they did I’d like to think they'd like to purchase them.
100215 I assume that it would.
100217 I would think it would make people buy more of my books.
100239 Because I feel people might buy my book.
100242 More exposure.
100243 My very first book is online and people can read about it extra exposure.
100255 The more they're quoted the more they may buy from me.
100264 You would have your work read.
100268 It would help sales.

100270 Well for one thing it would result in selling more books, but more importantly by getting my name better known. I
would make more money from ledger fees. My money I get from royalties is not as much as I get from ledger fees.

100279 I don’t see how it would hurt me in any way. The benefit would be people reading the book.
100283 It might induce people to go out and buy the book.
100284 My books are really good and the more people who could look at them would want to buy them.
100296 Widens the market.
100299 I think that my material would be so intrigued that the person that read them would be moved to purchased.
100305 People get familiar and might buy it.
100332 The amount of money that will be involved would be small. They will pay us more money for the articles.
100335 Somebody might come across it and may want to buy it. I don’t see a it losing.
100346 It would be out for the public, it would be getting it out in front of the people.
100385 It would stimulate someone to buy the book if they found it worthwhile.
100390 Someone who read my book online might be tempted to purchase the whole book.
100397 More potential readers.
100407 More publicity.
100412 Because my books do not have a wide circulation, but maybe I'd get a few royalties, but not much.
100424 It is a scholarly book and someone would get a since to see if they would want to purchase that book.
100426 Bring more attention to books.
100432 It might encourage someone to buy my book.
100437 If someone reads an excerpt, they night purchase.
100438 Give readers some idea and attract them.

100440 People could browse the books and a small percentage of them may purchase the books. They're academic type
books.

100448 Thousands of people read and want to buy.
100460 I would benefits if Google would pay financial royalties for what it is digitizing.
100464 Quotations from book would think it interesting and buy my book.
100476 The more people are aware of what I do the more people buy my books.
100477 I might benefit because more students or professionals would see my work when doing research and then they
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Case ID
Q285: What makes you feel you would financially benefit from Google scanning your copyrighted books so that

they can be searched online and short excerpts displayed in search results?
realize they need to read my work.

100480 The more people see samples the more interested they might be in buying it.
100488 I hope it would sell my books.
100495 Might encourage people to purchasing the book.
100501 I believe as more people have access to the content of books they would be more inclined to purchase them.
100504 Somebody might be attracted by the excerpt and buy the book.
100508 The exposure that I would get might increase sales.
100512 Because they would be a huge selling of my books.
100555 If they can see the short excerpts they might want to buy the full one.
100572 mathematicians typically use these types of services and then they would find and probably buy my book.
100579 IT Brings the book to the attention to a wider audience.
100580 People would have a chance to see the book to be better exposed to the book.
100588 I have a website where they can do this.
100594 Exposure.
100596 There displayed online then they would purchase the book.
100597 I am the author and I feel it would help sales.
100605 Because it seems like a free way to advertise your books and build demand.
100624 A link to a possible sale.
100628 I would look at it as a plus. Someone views it on line and might look for it and buy the book.
100629 It gets the word out.
100635 Hopefully it would make people want to purchase entire book.
100649 Imagine that some audience becomes familiar with text and decides to purchase it.
100652 If people read excerpts and like what they see as new or important information they would be likely to buy book.
100683 The Quality of the book itself.
100685 Well I think that it would draw attention to my book.
100706 It's possible that some folks who are web surfing might look at an excerpt and decide to get a book.
100721 Because A lot of people do Google, it’s a way to get my work out more.
100722 Free publicity.
100734 The publisher has never done a good job merchandising the book.
100735 It would bring the book more exposure and then readers would want to buy the book.
100749 People would find the book and would buy it.
100750 Well a lot of the things are financially motivated.
100757 Free advertising.
100758 It would make people buy the book.
100761 It would be like a form of advertising so I would get around.
100764 Google were to reprint my book the royalties would come directly to me.
100767 It would increase sales.
100773 They are award winning books and people might want to buy the book.
100779 Feel that more people would discover the books.
100783 More people would be able to read excerpts and get interested in them.
100801 Someone might see it and it would catch on.
100805 Because it promotes sales on the book.
100813 I might get more books sold that way.
100815 Someone might want to buy it.
100818 Somebody can buy the book.
100827 It would make it more available to general public otherwise who wouldn’t know the existence of the books.

100839

Basically becoming well known is a way that an author benefits. Better known an author is the more benefits will
come to him in terms of making money. It may not be that book but the next one. Every writer wants to get their
work out to be read, if people have the opportunity to read it they will go out and buy it. Word of mouth exceeds
every other way of becoming known. The internet is the ideal way of doing that.

100841 The theory that exposure and publicity is a good thing.
100847 People might buy them.
100855 If interested some one would be pursue buying the book.
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Q285: What makes you feel you would financially benefit from Google scanning your copyrighted books so that

they can be searched online and short excerpts displayed in search results?
100857 I’m a long time journalist and an expert in television.
100860 Just if people still discover it and get excited about it they could get the book from Amazon.
100883 Form of advertising and might encouraged the readers to buy the full volume.
100890 Because I sell them myself so Google scanning would help.

100906 The small benefit and possibly some small loss, if there's some deal, I’m not probably going to be making and
serious bucks.

100908 Whatever they do to help is okay; might enhance their income; hard for publishers to keep everything in print so it
helps.

100910 Because it's free advertisement.
100912 Due to a greater exposure to my book.
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Case ID Q267: What makes you feel you have been financially harmed from Google scanning your copyrighted books so
that they can be searched online and short excerpts displayed in search results?

93 If you purchase, say, Russia's First Civil War I earn about $3. If you read it via GB I earn nothing.

100014 Because Google without the permission of the author or publisher puts small portions of the book get enough
information of the book the person would get information free so he won't have to buy the book.

100015
People read it online instead of buying the book , when I looked at my book neither man nor beast I found 30 to 40
pages available interrupted by ten pages and then 40 more pages fully scanned, there were more pages there then
absent.

100386 Slightly harmed because people can see for free.
100680 My book is available online so why would anybody it?

100724 I have genre book, very specific books and if too much is used obviously that really damages the books because
people feel they have no need for it anymore.

100766 It was done without my permission and doesn't know exactly what is happening.
100894 No one has the right to scan anything and benefit from it w/o authors opinion.
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Case ID
Q287: What makes you feel you would be financially harmed from Google scanning your copyrighted books so that

they can be searched online and short excerpts displayed in search results?
13 I'm quite sure Google would be charging me, or my publisher, a fee
28 if you publish my book and charge nothing for its use then I will lose money on royalties

111 What is to keep Google from eventually posting the entire content of the book online? Google is known for
unethical behavior.

116 Readers less inclined to purchase book
122 people can also xerox in violation of copyright once they see a fraction
130 This type of question does
143 Excerpts from my books can be read on my website, why would I want them read elsewhere?
172 I think it would impact royalties
201 Copied for performance
203 On principle, I think authors should be compensated for reprints, however they occur.
221 I feel Google is benefiting but I am not.

238 If a person can find what he/she is looking for in my book by using Google Books, then that person has less reason
to purchase it.

245 short excerpts ok only
262 I would prefer that researchers purchase the book or check it out of the library.
267 I do not have to answer
269 people may get enough information and not want to buy the book

100019 I know that if that you spend the time and I’m not quite sure about it, I think though you can put the wrong book
together even with short excerpts and that can be very harmful to the copyrighted author.

100025 I don' know the extent they would be showing my books.
100072 I feel that I would need a royalty to start with.
100096 You have to find someone interested in the book to begin with and then Google books reaps the benefit.
100099 Google would make the money and I wouldn’t. I don't think Google would do that. It is a profit making company.
100124 I think that their using my works and should be compensated.
100135 People can get text and may not buy it.
100164 If scanning cuts into the sale of the whole book then I would not support it.
100207 I have no idea who is using it.
100208 Lose control over it.
100256 I Don’t Know.

100259 Well quite a few of my books are text books and I think the sale of text books is a good part of my income, I think I
would be hurt by that.

100291 This is a substitute for library purchases.
100306 Intellectual property stolen from me.
100317 If the people can get the information on line they will be even buying fewer books.

100323 I have a number of books I could make available as e books but they are not publishing e books what would my
profit in that.

100341 Someone who was looking for something specific would use that and not buy the book or look in the library for it.
100349 Careless people would be careless and segmentary useless they wouldn’t get the author's particular idea.

100353 I believe it could lead to the republishment and it can steal my copyright. It can steal my copyrights and money that
I am entitled. I would need more information about what they were doing and exactly.

100354 They would be only short excerpts and no definitions of what it will be doing. Don’t like that Google books will take
my work.

100368 I think it's surveying Google more than it's serving the publisher or writer.
100376 Don’t think publishing snippets are a good idea.
100378 Because publishers were constantly excerpting and paying me fees and that not happening any more.
100410 Not sure who has the copywriter but I do not get any royalties and I was paid a one time fee.
100413 Some publicity's better than none at all.
100446 Because these current books of mine they are designed for people to use them out in the woods and not the
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Q287: What makes you feel you would be financially harmed from Google scanning your copyrighted books so that

they can be searched online and short excerpts displayed in search results?
computer.

100459 People would see it free rather than buy it.
100529 Under contract for revised addition.
100590 Because I write poems and they are short.
100607 Because some people would plagiarize.
100676 I prefer control.
100679 Fewer people would purchase the book.
100700 Someone might download it and not recommend to class and students wouldn't purchase it.
100703 Well one book is poetry, but if they can search it, they can view the whole book without paying for it.
100714 If people are trying to look up information if they can get it from Google books then they don't need books.
100718 Because people would be available to the book without them buying them.
100727 Because it would give a wider reading audience.
100775 Because I feel that people might only look at a little book so they wouldn't purchase it
100781 I mistrust corporate motives.
100782 Garage full of books that I could sell instead.
100784 Because anybody can take the books. A lot of my books have pirated already.
100812 Don't know enough about it.
100866 Fewer royalties. More people would be going online.
100900 People would no longer buy my books; they would pay Google and not me.
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Case ID Q275: What makes you feel the demand for your book has improved from Google scanning your copyrighted
books so that they can be searched online and short excerpts displayed in search results?

40 exposure that otherwise might not have happened
65 makes readers aware of books they would not know about otherwise
69 I know people who have looked at my books on GoogleBooks
123 see the previous answer
218 I am just projecting what I would like to be the case.
231 more exposure.

100057
By just checking one or two sources like amzon.com. When a book is scanned by Google it gives them a title and
excerpt. Most people would search on Barnes and Amazon for the book and find as a result of that at least one title
has increased in sales a fair amount.

100062 I don't really know.
100105 I feel that more people would hear about it that way.
100146 I think that anyone use Google to find books easier. It’s marvelous.
100157 Hard to know but sales have increased since they have been doing that.

100199

I think there are a lot of customers out there, I have no proof, I think there are people out there that need to see
something before they buy it. It disappeared from Barnes & Noble because it didn't move. How is anyone going to
buy the book if they don't see it. A lot more people are using Google and it’s a virtual pick it up scan it look at it. It's
got to help, it can't hurt.

100206 Gut feeling no data to back that up.
100260 I’ve seen reference to where the reader seemed to have been using Google.
100281 People would be interested in what the excerpt said and might buy the book.
100357 The book is out of print so you can get it from google.
100422 Because it’s another way to let people know the book is there, most academic books don't get a lot of advertising.
100463 Increase exposure and maximize the number of potential buyers.
100560 I feel that once you write something you are glad to have it out there.
100584 Nitty gritty see it on Google can get the picture more likely to buy it.
100602 It stimulates interest on the reader’s part. They want to read more I hope.
100630 People are able to see the relevance of the book.
100654 Meets people all over the world that are aware of books through the internet.
100695 Because more people would read about it.
100704 Nobody knows the book exists and they become more available.
100705 Because I was advertising a writing workshop , I was founded by Google They will end up in my book some how.

100720 The fact that it’s out there and potential readers could read portions and become interested in purchasing the
book.

100724 It's exposure of the book and Google does give exposure. But not too much exposure, that can ruin the book.
100760 Because The excerpts leads to the books so they buy it.
100824 Because of the use Google by most people.
100826 Makes it more visible to people.
100835 Exposure.
100852 makes the content available.
100867 People have a very narrow definition of copyright. The more buzz there isre is the better.
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Case ID
Q295: What makes you feel the demand for your book would improve from Google scanning your copyrighted

books so that they can be searched online and short excerpts displayed in search results?
21 More people would know about it.
36 More people would get to know about them!
42 Greater accessibility to scholars and potential purchasers of the book.
64 Same answer as before
66 As I said, people would understand better their content and excellence

67 The present publicity of my books seems to be minimal. Might be from lax Marketing by the publisher or some
irregularity in the publishing house.

71 Publicity for book
74 More exposure
84 It would have the potential to reach people who otherwise wouldn't know the books exist.
85 because my books are scholarship and readers might see that they are also accessible.
90 Seeing the table of contents might persuade them to purchase the book.
92 Few people ever heard of me and my 28 published books.
95 Any visibility would help with sales.
100 More potential readers might develop interest in the complete book.

101 Discoverability. If readers can quickly sample a book that caught their attention, the right readers for my books are
more likely to give them a try.

102 I don't have other advertisement means.
103 If it is a good excerpt it might induce someone to buy the book
106 They are available. Right now they're not available.
108 Short excerpts of poetry can show a lot about the quality of the poetry if well chosen.
114 people like to know what they are getting
120 Search mechanisms would bring books to attention of more people at least possibly
125 I think when people read it they would want to read the whole book
141 d
153 See previous comment.

157 People who are looking for specific information, and who are directed to a sample of my work, might be prompted
to but the entire book

159 More people would know about it

162 Academic books are frequently not well known or marketed beyond a narrow university community. Something like
google books will give such works wider visibility.

168 because finally it is business
170 Awareness
173 people would want to read the whole book & therefore would buy it
177 I would assume it would be more available to more people, increasing the possibility of selling books.
179 Greater exposure of my work
180 Would broaden knowledge of the book
181 Readers would experience style and content.

185 A person able to see specific excerpts would be able to recognize a need to obtain the whole book, which they
otherwise might not know

188 Well the Google name is well known and respected. It could only help people explore my book.
191 Readers could see if the book material is appropriate for them. All my books are non fiction.
195 This provides additional exposure for these books. Seems obvious.
196 Gets the word out.
200 would make readers more familiar with the work

211 My books are either text books or edited works. They are not novels, such that reading the last page gives the story
away.

213 My books are non fiction; finding passages that are useful might make readers want to read more of them.
234 I hope that it would pique the interest of potential readers.
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Q295: What makes you feel the demand for your book would improve from Google scanning your copyrighted

books so that they can be searched online and short excerpts displayed in search results?
235 exposure
257 Readers would get a sample of the writing,etc
260 Again, sheer numbers of people seeing the material for first time.
262 More readers would be aware of the book.
264 As already noted, such a brief excerpt would raise the curiosity of potential readers/buyers of my book.

100002 Just more awareness of the book.

100008 My publishers Macmillan and Cleo and the others never really advertised or pushed my books because they were
scholarly books and if they can be goggled it could help.

100009 I would be better financial.
100017 It might get more library use.

100018 It would give people a chance to sample my books and decide if they like to buy them and if so and provide them
with a link to purchase them. This would be a service to the authors, publishers and retailers.

100020 Any advertisement is better than no advertisement.
100021 People would find out about the book that they don't even know it existed.
100022 You would be able to get more exposure of your work.

100024 Well there has been a demand of the civil rights era little was done so there would be a demand to see the
photographs.

100025 Because it would interest people in the book.
100027 People in a new younger generation might be interested in the book.
100030 Because it would increase the sales.
100031 More availability.
100032 Because there would be a wider audience people would see the book.
100033 Hopefully the person doing it would find that they would want to get more info.

100037 Simply familiarity people would see it more and a wider audience it would be more worthwhile instead of just the
title of the book.

100040 Well because people would be more likely know about the books and if they would be more useful to them.
100041 If you can look at part of a page you can see if it is relevant to what you are looking for.
100044 A sampling of the book would provoke a reader to what to have more.
100051 Because could it could not possibly get any worse than it is now.
100053 I think probably people would want to see more of it once they saw the excerpt.
100055 Well more information would be seen it would make it easier to find.
100056 It would improve because there would be more exposure to the book.
100058 It would give the titles of the books more visibility.
100059 Again more exposure to my books.
100063 They would learn about the book and they would learn where they can get the book.
100065 It would make more people aware of the book.
100066 More people would be able to see it and might buy it.

100067 Basic awareness people search online so they would see it they don’t have to go to the campus book store they
could look online.

100068 More people would become aware of my book.
100071 They would be more available.
100072 It would be easier to access. Also you can find the book easier.
100073 It would show how other portions of the book would be a benefit to you.
100074 More people becoming aware of the book and logically more people would purchase the book.
100077 Because it would be more widely known.
100082 It would get somebody’s attentions and I would think they would want to get the original book.
100086 So that a wider generation could be exposed to my work.
100089 I know the University of Chicago has put all the publications of the Oriental institute online it has increased sales.

100091 There would be more than just a title to find. It would also give more interest to the reader and give more for
people with questions.

100093 More people would see it.
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books so that they can be searched online and short excerpts displayed in search results?
100094 I feel that it would be more widely circulated and can get more interest in the book. Make the book more aware.
100097 People would have more access and interest in the book by seeing portions of it.
100098 I think it would bring the titles back into light. It would give it exposure which would be beneficial.
100099 A wider audience but it wouldn’t help me because I wouldn’t get any money from Google.
100101 More people would know more about my book.
100104 I think anything that gets a book out to the public would improve sales.
100109 Because I’ve had people learn about its existence to have it known.
100113 Don’t know
100116 More access.
100119 It would be an introduction to the book.
100120 If it is credited it would gibe exposure.
100121 Makes the book more easily available.
100127 If people see it and realized it still exists they might want to buy a copy.
100128 More access.
100131 It will increase the exposure to the public.
100132 People have opportunity to see some of it.
100137 I think that scholar’s researchers would find it helpful some were published long ago or out of print.
100139 Some of them would be out of date.
100140 Well I think it would increase access to others.
100142 There might be someone who will find on Google books and may want to buy it.

100155 Because it's my book as many nonfiction books are is sort of a limited audience. So people that might not otherwise
know of its existence may learn about my book.

100165 Be more readily available.
100166 It would entice readers.
100172 Exposure of my book.
100173 Somebody might want to read the book.
100174 It would allow a sampling to whet their appetite.
100176 People would then see that the book was useful and I would be happy to have people view my books.
100179 It would be good for publicity.
100181 The occurrence of the students getting a view of my books.
100182 The book was republished two years ago. Might come to more interest.
100184 The reader might find it interesting enough to buy it.

100185 Potential buyers would know more about them and the more they know about them the more they will want my
books.

100187 I've been told by people who've heard of my books and it’s helped them decide to buy my books.

100188 I'm an academic researcher and I believe in the free exchange of free information and ideas so the more people to
read it the better. I don't write to make money basically.

100190 It would get my books out to more people.
100195 I like to believe they can become more familiar with the contents of the book and be attractive to them.
100196 It would be good marketing and advertising.
100201 The book is out of print and it might cause the publisher to reconsider at least a new printing.
100212 A glimpse of it might peak interest.
100215 If they are selling books for me someone might buy.
100217 The people would be more familiar with the book.
100223 The excerpts serve as bait to increase curiosity on the part of the reader.
100225 A little more notice.
100228 Well they might order it if they’re aware.
100229 More people would have access to what I have written.
100230 35 years out of print reasonably respected book might help.
100232 It would be more visible.
100234 It's obvious it the wave of the future.
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books so that they can be searched online and short excerpts displayed in search results?
100237 Make people more aware.
100239 Because people would know about it.
100240 Greater exposure.
100242 I cannot think of any downsides. I don't see how it would do them any harm.
100243 If people knew about it and Googled it they'd like my books.
100246 Obviously easier for people to get them.
100251 The book is a special academic book and this would bring it to wider audience.
100255 The more often my books are quoted the more people would know they exits and be apt to buy them.
100256 Somebody may be interested .it is waiting for someone if it is there to be used.
100262 Because it is a different method for people to be aware of my books.
100268 It would help sales.
100270 My books are so good that if people see little excerpt from them they will want to buy them.
100274 A good number of them are not in print and if they were scanned by Google they would be accessible.
100275 More people would know about the existence of the book.
100276 Make it more accessible.
100279 It is a scholarly book. people interested in those areas would be informed.
100283 If people could read my brilliant prose they could go out and purchase it today.
100284 More people would be aware of what's in the book.
100285 People would become aware of the content.
100288 It would be more accessible online.
100294 It might make them more visible.
100296 Lots of internet people connecting with book.
100299 To get my work in the hands of someone is a big job and a lot of people are doing their searches on line.
100301 Somebody will want to more.
100305 If they are interested in the topic, they will buy.
100330 Both books can be on there and can have more people view them and the demand for my book would go up.
100334 People can find out about my book without going to the library.
100335 It would make more available to people. Now I will come up from this one website.
100340 If someone wanted to read the book they can find it easier.

100342 The more people that know more about the book even a short excerpt it would make them want to know more
about the book.

100346 Because of type of book it is, some of it is for young people some of it for adults.
100349 I think it might be somewhat improved but I really couldn't say for sure.
100352 The people will know the quality of the book and read more.

100353 It would be improved because publicity would make it more available and would make us want to try it and have
the book. People can also become interested in the book.

100358 It would be more widely available to an audience a little bit of a teaser.
100359 Because my books are technical in nature people will need more information.
100363 More people would be aware of my book.
100373 Because someone might see it and be interested and order a copy.
100382 Anybody that is interested it would be helpful.
100383 Public visibility not previously gotten.
100385 I think the people reading the excerpt might want to read the book.
100390 My books are great.
100391 Whoever is looking might buy it.
100393 Information about the books made available to more people.
100397 Might.
100400 Not appreciated by today’s reader.
100401 It would be more likely for someone to stumble onto my book this way.
100402 It would be more exposure to my book.
100411 Because people might come across it in an online search, which might, otherwise, never have heard of it. This is my
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experience, when I come across books in a Google search, I click on it, read the excerpt and in some cases, I’ve gone
out and bought the books, one or two cases.

100412 More people might read, or purchase the works.
100413 Well, again, if you don't know it’s there, you wouldn't be offered it.

100416 Simply that under some rubic people could find out one more thing that they did not know enhances the search
for knowledge not concerned with royalties or stealing on line is great.

100423 I feel that the benefit to me would increase.
100424 The exposure.
100432 It would bring it to the attention somebody that would want to buy a book.
100436 More people would know about the book.
100437 More people exposed to my material.
100438 People would be enticed.
100440 Most of the type my books don't get marketed. This would help them get marketed.
100445 Because people search Google. Spreading ideas and people would be better off.
100448 Because the more people that look into it and want to taste it.
100449 More people would know about it.
100452 Would remind people that it exists 7 years old.
100453 More people being aware of the book.
100455 If you read part of it you would want to read more of it.
100456 People may be interested. It cannot harm.
100457 More people would be aware of it.
100460 It would make a casual researchers more familiar with the work.
100462 For information if people are satisfied they can buy my book.
100464 They would buy my books.

100468 My guess is that the nature of the topics students would consult it in college and they would come to it more
quickly through the internet.

100471 It might to get the book to get the whole.

100475 The demand might be improved but financially it has very little impact on me since my publisher went out of
business.

100476 The more people know about what I do the more likely they will be to buy my book.
100480 Because of the additional exposure.
100482 Most of my books are pretty old, so this way people could get in touch with the books.
100488 Any kind of advertising is good.

100489 Well, a lot of my books are poetry, and people are looking for a title. Their access to it would be immediately, and
mostly they're small print runs, and I think it would be good to be out there.

100490 The person who is interested would find out about it.
100496 More younger women could learn something from my book.
100497 Easier to know what the book is about rather than running to the library or bookstore. Faster access.

100500 Because it’s sold at gift shops and people that buy the book also want to know where also to get the book for their
friends.

100501 Again because more people seeing my books may want to acquire the books.
100504 Slightly improved because someone might be attracted by the excerpt of my book.
100508 Much wider exposure.
100512 I would be very pleased. Most authors are writing fiction books. You can get a global approach.
100520 It would increase awareness of the books existence.
100521 Any press is better than no press.
100524 More chances people have to see info the better it is.
100525 If they read the excerpts they might like the book.
100528 If people can find a little more about it than they might want to have a copy.
100531 Thinks that people who are not familiar might look and read an expert and think maybe they should buy it.
100537 It gives readers an opportunity to sample and then possibly buy it.
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Q295: What makes you feel the demand for your book would improve from Google scanning your copyrighted

books so that they can be searched online and short excerpts displayed in search results?
100545 By giving it wider distribution.
100549 It would get more exposure.
100555 Might improve sells the short experts might want to read more.
100556 The more people see these excerpts the more people that would want to read them.
100565 Think that books read well and the experts read well and increase the audience.
100568 I think people reading excerpts would be inclined to read the whole book.
100572 Slightly improved again because more people would see my book.
100573 Its greater publicity.
100574 More exposure that could be good.
100576 More people would have more information about them.
100579 It creates a larger audience for the book.
100580 If they saw it they would buy it.
100581 More people would have access.
100582 Greater availability to the public.
100588 More likely to buy it.
100591 People would have a chance to see it more quickly instead of wandering a library looking for it.
100593 People ran across things on my website and they like it which show improve.
100594 Exposure, more people know about my work the better for me.
100595 Because more people would have the possibility of finding out what subject matter his book is all about.
100596 More people would be exposed to it.
100597 More exposure and people would want to have a copy.
100598 Depends on timely advice.
100605 Because again it's more free advertising for more book and can build demand.
100617 My book is primarily about Russia and Russia is a very hot topic now.
100624 Greater exposure.
100628 More exposure.
100629 Anything that brings it to more people’s attention would be a benefit.
100632 People would be more aware that a book would be on a particular subject.
100633 Bring it back to life a little bit.
100634 That they wouldn’t be discoverable.
100635 People would be interested and read the rest of the book.
100639 If it had a high appearance in the search engine more people would see it.
100645 Google is very powerful search engine for everything and a form of exposure.
100648 Because its currently out of print and would be more available.
100649 Same answer before.
100651 Because Right now it’s out of print.
100652 The equivalent of advertising.

100656 Because that books would might be off the scene, Google could be more current opposed to past books that are
printed.

100661 My books are not widely circulated It would benefit me because more people would read them.
100663 More people would know their existence.
100664 If someone reads a portion then they might want to go out or buy the whole book. Increase the demand for book.
100665 If a person scanned it they might buy it.
100670 Publicity helps.
100677 From the accessibility.
100682 People who were looking for the book the Google scanning would make it useful for them to find the book.
100683 The quality of the book.
100685 I think it would draw attention to the book and the quality to the book and they would purchase the book.
100686 If it was a short excerpt people might want to read the rest.
100688 If people can see a portion they might want to read the rest of it.
100689 It’s like a review
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Case ID
Q295: What makes you feel the demand for your book would improve from Google scanning your copyrighted

books so that they can be searched online and short excerpts displayed in search results?
100697 I feel if someone has seen any part of the book they will want to see the rest of it.
100701 A lot of people buy my book because of the title and subject matter.
100702 Because Of people who are curious, People could be more informed about the book.

100706 Folks could more easily get a sense of the content of the particular book that might encourage them to purchase
the book itself.

100707 The chance of whoever reads the excerpts is intrigued by it.
100708 Have a look at a book and think it’s interesting might want to be the whole book.

100715 Because poets are Googled individually as authors and when poems come up people tend to look for the
collections.

100717 Google is the most famous name on the web so people would see it.
100719 Well they have been out of print, it would help the books out a lot.

100721 Again because it is the way to go because people are on the internet more and so people would see it and say what
is this.

100722 Basically because any publicity even bad publicity usually helps book sales.

100723 A lot of my books are mysteries and a lot of people like mysteries and would like to know about them as soon as
they come out.

100726 I’d guess that potential purchasers would find out enough to buy the book.
100727 Because it would open my books to a wider audience.
100731 I don't know.
100732 Depends on what people are reading.
100734 Same answer as before. It provides a good way of merchandising the book.

100735 If it were available to a wider public in short excerpts the wider public would have the opportunity to become
engaged by the book and possibly go out and purchase a copy.

100737 Some people around the world might become aware of these books. Good promotion needed.
100738 If potential buyers actually read the portions they might be interested in purchasing the book.
100740 Because it would be more immediately available to a larger population.
100747 More people being aware.

100749 Most things that are on the internet if people are exposed to it there would be enough of them who would want to
get it.

100750 Because you have a wider audience.
100755 People get exposed to enough to create interest.
100756 People would know what they are buying.
100757 It's free advertising.
100758 If somebody reads it they might be interested.
100761 It would get the book around.
100762 The lower east side is not necessarily time related and it’s out of print. Having it circulated might be positive.
100764 The same answer as before.
100765 It can't hurt to get samples of your crows out floating around.
100767 It would increase visibility.
100773 Same answer as before.
100778 Just the fact that it would available to the public.
100779 Looking for specific topics they can find the book.
100781 Any reader who would be drawn to buying it.
100783 More people would be familiar with them.
100786 More and more people are using Google and electronics and it’s easier to get stuff that way.
100787 Because my books are well written and highly readable.
100791 I don't know just guessing.
100794 Suspect it might.
100800 Somebody might read a part and might like it.
100801 A lot of people look at Google it could help.
100805 Because they saw that and will go to bookstore to get another one.
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Case ID
Q295: What makes you feel the demand for your book would improve from Google scanning your copyrighted

books so that they can be searched online and short excerpts displayed in search results?
100806 Well it would have more visibility.
100809 Greater public exposure.
100816 Give the newer generation access.
100818 Introduce more people to the book.
100821 People are all over the place on the tube and the internet. Can't do any harm on there.
100825 They are pretty good and people would want to look at it.
100827 There would be awareness that these books exist.
100828 It would reach a wider audience.
100829 Any writer hopes that a little taste of the book would make the reader want to read the whole thing.

100833 Simply that if people looking for a subject or me they would come across these things and might spark interest in
the book.

100834 Because somebody might then wish to read the whole book.

100836 Because some people are attracted when they see an excerpt rather than a cover it makes more of an impact on
the reader. Catches their interest.

100839 Same answer as before.
100840 I look inside books to see if I want to buy them.
100841 Because anyone reads the copy would be moved to want to go out and buy the book.
100847 More people would be exposed.
100855 Because of the exposure.
100856 It would someone is available.
100857 People would look for that information.
100858 You'd have a little more coverage, people would be able to read a little bit of it.
100859 I think the reader would have more insight on the subject.
100862 Just getting into the public spear.
100863 It's getting out there.
100864 Because Its material and they get to see it.
100873 More people would be aware of it.
100883 People see how good it is they will want it all.
100886 I don’t profit directly from these books I just did it as a labor of love.
100890 Exposure.

100891 Because I am responsible entirely for publicity of books, I can’t travel or promote my own work and the exposure is
good.

100892 If people can have access to some of it they might be interested in buying the book.
100895 Anything that is brought to people’s attention could be positive.
100906 I think it would be publicity for my books, more demand then for my books because more people will see my books.

100907 It might improve because having just read an excerpt in a masters program students and other invited guests;
mentors; faculty wanted to read more.

100908 Increases the opportunity for people to see the work.
100909 More people would be aware of the book.
100910 Because of the free advertising.
100912 Again due to the greater exposure of my book.
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Case ID
Q277: What makes you feel the demand for your book has been harmed from Google scanning your copyrighted

books so that they can be searched online and short excerpts displayed in search results?
100014 Because if someone can get it for free they won't buy it.
100465 Benefit would be more positive.

100430 I am not aware of losing any royalties I am also aware that people may see my book and be interested in it my
judgment is that I have benefited.

100680 Its already available online.
100015 People are reading online not buying it.
100583 There are people who have taken excerpts from the book and otherwise they could have bought the book instead.
100894 They have no write.
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Case ID
Q297: What makes you feel the demand for your book would be harmed from Google scanning your copyrighted

books so that they can be searched online and short excerpts displayed in search results?
28 same reason I gave for earlier question

111
Most of my books are used in the context of seminaries and theological courses. They have become known in the
trade as 'modern classics' and don't need any further exposure, particularly exposure that might lead to the posting
of the entire contents online.

116 Readers would rely on google results only
122 see previous answer
124 It might not then be necessary for the reader to purchase a book or too request it at a library.
172 too much information would be displayed
238 Same reason as given before people would have less reason to purchase my book.
247 Quotes out of context can be misleading.
267 same

100026 If they can find it there they might not be interested in buying the book or reading the book.

100087 I teach at a university. My students often go to sites where articles are excerpted and they quote only from the
excerpted passages.

100124 I think that they should compensate.
100135 If they can read a condensed version, they wouldn't buy.
100259 Students would be less likely to buy a text books.
100291 If they scan it without pay I would be harmed unless it were out of print.
100341 A person looking for specific material to use would stop with that and not want to read the whole book.
100354 Google books would be taking my intellectual property without any compensation to me.
100421 It’s a great idea, you need to have your books published and popularized.
100446 Most people would want hard copy of book.
100459 People can get it for free and it’s better to buy the book.
100523 Once you make it free and accessible why would people go out and buy it.
100586 Obvious thing.
100607 It is a short circuiting of concept of intellectual property.
100679 Fewer people would want to purchase the book.
100700 Students would get it for free instead of buying it.
100703 I just the one book is so slight, that they can read the whole thing without paying for it.
100714 If people can see it online then they don't need to buy it.
100784 Because somebody would just take it wouldn't have to buy it.

100795 It’s going to be a scholarly book and it’s a very small audience. Libraries purchase and if it were available
electronically they would not purchase it.

100812 If people have it available from scanning they aren't going to buy it.
100871 People would be required to buy the book in order to read it.
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I, E. Gabriel Perle, declare as follows: 

I am Senior Counsel with the law firm Ohlandt Greeley Ruggiero & Perle in Stamford, 

Connecticut which specializes in intellectual property law.  I have personal knowledge of the 

facts stated in this declaration, and could and would testify to these facts under oath if called 

upon to do so.  As set forth below, I have more than 50 years of experience in the publishing 

industry, and am a recognized expert on the structure and practices of the book publishing 

industry. 

1. I have been retained by counsel for Google Inc. to provide my expert knowledge 

and opinions concerning the structure and practices of the book publishing industry.  I have not 

been asked to, and do not herein, render any opinions regarding issues of substantive copyright 

law. 

2. In preparing this declaration I have reviewed the Fourth Amended Class Action 

Complaint, publishing contracts produced by the named plaintiffs, and a set of publishing 

contracts produced by the Authors Guild (which I understand are being filed as exhibits to the 

concurrently-filed Declaration of Joseph C. Gratz).  The opinions I render herein are based on 

my knowledge of and experience in the publishing industry, as well as my review of the 

documents identified in this paragraph.  Except where a specific document is cited, the opinions 

stated herein are based on my knowledge of and experience in the publishing industry. 

3. I am being compensated at my normal consulting rate of $750 per hour or, in the 

event I am called upon to testify in deposition or in court, at my normal rate of $1,000 per hour 

for testimony.  I have no personal financial interest in any of the entities involved in this 

litigation and my compensation does not depend in any way on my testimony, my conclusions or 

the outcome of my analysis. 
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I. QUALIFICATIONS 

4. I have testified as an expert on the structure and practices of the publishing 

industry in a number of cases.  Three have been reported: 

a. Playboy Enters., Inc. v. Dumas, 831 F. Supp. 295 (S.D.N.Y. 1993) 

(“Defendants presented the testimony on E. Gabriel Perle. . . . The court finds that Perle is 

eminently qualified to testify in the area of magazine copyright and gives his testimony great 

weight.”); 

b. Jim Henson Prods., Inc. v. John T. Brady & Assocs., 16 F. Supp. 2d 259, 

272 (S.D.N.Y. 1997) (“Mr. Perle is one of the recognized experts in the book and periodical 

publishing fields”); 

c. Ty Inc. v. Publications Int'l, Ltd., 99 C 5565, 2004 WL 5025744 (N.D. Ill. 

June 30, 2004) (qualifying me as an expert in publishing industry practices regarding the 

valuation of photographs). 

5. For thirty years, I oversaw the magazine activities of Time Incorporated, 

including Time, LIFE, Fortune, Sports Illustrated, People, Money, House & Home and 

Architectural Digest.  I participated in virtually every aspect of the business of the publication of 

those magazines.  I was also the attorney for and a key participant in the management of the 

book publishing activities of Time Incorporated beginning with the “big act” books taken from 

or based upon the contents of LIFE Magazine and subsequently with respect to all of the 

multitude of Time-Life Books.  I was part of the management of what was the largest book 

publisher in the world, serving as a key member of its management team.   

6. I have also served as counsel and advisor to Silver Burdett, a leading textbook 

publisher, Little Brown and Company, the trade publisher, and The Book-of-the-Month Club, all 

of which were owned by Time Inc. 
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7. I have served as Time-Life Books representative to the Association of American 

Publishers; served as a member of the Board of Directors of Time-Life Books and during my last 

decade of tenure at Time Inc.; and was an member of the Management Committee of Time Inc. 

8. Since retiring from Time Inc., I have continued to be active in the book publishing 

world and in that capacity have consulted and advised publishing companies including 

negotiating and consummating transactions on their behalf.   

9. Over the course of my career, I have served in various relevant roles.  I was Chair 

of the Copyright Division of the American Bar Association from 1970-71 and again from 1986-

87.  I served as Commissioner, National Commission on New Technological Uses of 

Copyrighted Works from 1975-77 and Director of American Arbitration Association from 1979-

84.  Finally, I acted as Director, United States Trademark Association from 1969-1972, 1974-77, 

and as Vice President from1972-73. 

10. I am also co-author of Perle & Williams on Publishing Law and have published a 

number of journal articles, the most recent of which is E. Gabriel Perle, Copyright Law and the 

Copyright Society of the U.S.A., 1950-2000, 47 J. COPYRIGHT SOC’Y U.S.A. 397 (2000).  

Additional publications of potential interest include articles titled  Tributes to David Goldberg, 

Tributes to Stanley Rothenberg and Tributes to Irwin Karp all published at 54 J. COPYRIGHT 

SOC’Y U.S.A. (Winter/Spring 2000).   

11. I have not testified as an expert at trial or by deposition in the past four years. 

II. PUBLISHING CONTRACTS 

12. Publishing contracts govern the allocation of rights between author and publisher, 

transferring some rights to the publisher and reserving some to the author.   For example, some 

publishing contracts provide for royalty-free promotional use of book excerpts; others do not.  
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The publishing contract may provide for reversion of those transferred rights to the author upon 

occurrence of some event—usually that the book has gone out of print. 

13. The term “out of print” is sometimes defined in the publishing contract, and the 

definition of that term varies from contract to contract.  Many publishing contracts do not define 

the term.   

14. Determining whether a book is “in print” or “out of print” is not a mechanical 

inquiry.  Some editions of a book may be out of print, while others remain in print.  A book from 

a small press which has not sold a copy in years may nonetheless be “in print,” while a book 

from a large press may go “out of print” even if it has continued to sell a small number of copies 

each year; these choices, and how they are implemented, depend on the judgment of the 

publishers, and may not be communicated either to the author or to any centralized database of 

books in print.  Some publishers may not know whether a book is “in print” or “out of print” 

until they check their stockrooms and find no remaining copies.  At root, one cannot be certain 

that a book is “in print” unless one has been successful in purchasing or successfully ordering a 

new copy from the publisher. 

15. Many publishing contracts require, in order for rights to revert to the author, that 

the author submit a request for reversion some number of months after the work goes out of 

print.   

16. Publishing contracts frequently include an exclusive license from the author to the 

publisher as to some or all of the exclusive rights under a copyright. 

17. My review of the contracts produced by the Authors Guild in this case provides 

further support for my conclusion that many publishing contracts provide for reversion of rights 

to the author upon occurrence of some event, usually linked to the work going “out of print,” but 
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that many publishing contracts require, in order for rights to revert to the author, that the author 

submit a request for reversion some number of months after the work goes out of print.  Of the 

twenty-four representative contracts produced by the Authors Guild, nineteen provide for 

reversion following notice from the author after the work has gone out of print: AG100001, 

AG100004, AG100008, AG100024, AG100044, AG100059, AG100063, AG100087, 

AG100099, AG100102, AG100108, AG100125, AG100129, AG100143, AG100159, 

AG100186, AG100192, AG100202, and AG100221. None of these provide that the publisher 

must notify the author if the work has gone out of print.  The remaining five contracts do not 

provide for reversion or are ambiguous in their reversion provisions. 

18. There is no central repository of requests for reversion or of publishers’ responses 

thereto. 

19. Some authors do not maintain records of whether rights have reverted. 

20. Some publishing contracts provide for royalty-free promotional uses.  Under such 

contracts, the author has given up legal ownership of the copyright, but does not have the right to 

receive royalties for promotional uses.   

21. Some contracts expressly prohibit royalty-free promotional use, reserving all 

electronic distribution rights to the author.  Some publishing contracts do not discuss 

promotional use of excerpts at all.   

22. My review of the contracts produced by the Authors Guild in this case provides 

further support for my conclusion that some publishing contract provide for royalty-free 

promotional use of excerpts, and others are silent as to the promotional use of excerpts.  Of the 

24 representative contracts produced by the Authors Guild: 
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a. Fourteen provide for royalty-free use of excerpts for promotional 

purposes: AG100008, AG100017, AG100024, AG100063, AG100080, AG100087, AG100102, 

AG100108, AG100111, AG100129, AG100143, AG100159, AG100192, AG100202. 

b. Ten are silent as to the promotional use of excerpts: AG100001, 

AG100004, AG100044, AG100059, AG100099, AG100118, AG100125, AG100186, 

AG100216, AG100221. 

III. COPYRIGHT REGISTRATION 

23. In my experience in the publishing industry, both before and after the enactment 

of the Copyright Act of 1976, it has always been true that many books are not registered within 

three months of publication. 

24. One cannot determine the date of copyright registration with certainty by 

reviewing the publishing contract.  While many (though not all) publishing contracts call for the 

publisher to register the copyright, most do not provide a particular time period in which the 

publisher is to do so.  In addition, in my experience it is uncommon for authors or publishers to 

regard the date of registration as an important element of the publishing contract, or for authors 

to know whether copyright registration occurred within 90 days of publication.  This conclusion 

is based on my experience in the publishing industry, my knowledge of publishing contracts, and 

my review of the publishing contracts produced by the Authors Guild in this case. 

25. Many publishing contracts provide that the copyright registration will be made in 

the author’s name even when the publisher is the legal owner of the relevant exclusive rights.  

This conclusion is based on my experience in the publishing industry, my knowledge of 

publishing contracts, and my review of the publishing contracts produced by the Authors Guild 

in this case. 
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26. Many other publishing contracts provide that the copyright registration will be 

made in the publisher’s name, and the publisher’s name remains on the registration even if rights 

have reverted to the author, or if the author has become, by contract, a beneficial owner of 

exclusive rights under the copyright.  This conclusion is based on my experience in the 

publishing industry, my knowledge of publishing contracts, and my review of the publishing 

contracts produced by the Authors Guild in this case. 

27. My review of the contracts produced by the Authors Guild in this case provides 

further support for my conclusion that registration within 90 days of publication is not required 

by all, or even most, publishing contracts, and for my conclusion that some publishing contracts 

provide for registration in the name of the author and others call for registration in the name of 

the publisher.  Of the 24 representative contracts produced by the Authors Guild: 

a. The following thirteen contracts provide for copyright registration in the 

name of the author, but do not provide any time period in which that registration is to occur: 

AG100001, AG100004, AG100044, AG100063, AG100080, AG100099, AG100102, 

AG100108, AG100111, AG100118, AG100186, AG100192, AG100202.  These contracts do not 

differ materially in the allocation of rights between author and publisher from contracts which 

provide for copyright registration in the name of the publisher.   

b. The following six contracts provide for copyright registration in the name 

of the publisher, but do not provide any time period in which that registration is to occur: 

AG100017, AG100059, AG100125, AG100143, AG100216, AG100221.  These contracts do not 

differ materially in the allocation of rights between author and publisher from contracts which 

provide for copyright registration in the name of the author.   
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c. The following four contracts provide for copyright registration in the name 

of the author within 90 days of publication: AG100008, AG100024, AG100087, AG100159.  

These contracts do not differ materially in the allocation of rights between author and publisher 

from contracts which provide for copyright registration in the name of the publisher.   

d. The following contract provides for copyright registration in the name of 

the author “promptly” following publication: AG100129.  This contract does not differ 

materially in the allocation of rights between author and publisher from contracts which provide 

for copyright registration in the name of the publisher.   

/// 
 
/// 
 
/// 
 
/// 
 
/// 
 
/// 
 
/// 
 
/// 
 
/// 
 
/// 
 
/// 
 
/// 
 
/// 
 
/// 
 
///  
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I declare under penalty of perjury under the laws of the United States of America that the

foregoing is true and correct.

Executed on February L,2012, in
trfußnodr
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I, Joseph C. Gratz, declare as follows: 

1. I am a member of the law firm Durie Tangri LLP, counsel for Google Inc. in this 

matter.  I make the following declaration based on my personal knowledge and, if called upon to 

do so, could testify competently to the matters set forth herein 

2. Attached hereto as Exhibit 1 is a true and correct copy of a screen shot for a 

Google Books snippet view page for Jim Bouton, Ball Four (J. Wiley & Sons ed. 1990), at 

http://books.google.com/books?id=3cgcAQAAIAAJ&q=lawsuit. 

3. The three named plaintiffs produced some publishing contracts for their books in 

discovery, but more than half are lost.  Plaintiff Jim Bouton testified that he lost the publishing 

contracts for three of the five editions of Ball Four.  Id. at 54:1-24.  In addition to the two 

contracts with respect to Ball Four, Mr. Bouton produced the publishing contract for one edition 

of Foul Ball.  The three contracts Mr. Bouton was able to locate are attached to this declaration 

as Exhibit 7.  In addition to Ball Four and Foul Ball, Mr. Bouton authored or co-authored I’m 

Glad You Didn’t Take It Personally, I Managed Good and Strike Zone.  He testified that he does 

not have the publishing contracts for any of these books.  Bouton Dep., attached to this 

declaration as Exhibit 2 at 69:14-70:11, 71:10-19, 74:6-12.  Mr. Bouton produced only one piece 

of reversion correspondence—a reversion acknowledgement letter with respect to Foul Ball.  He 

did not produce reversion correspondence with respect to any of this other books. 

4. Plaintiff Goulden produced a list of his seventeen published books.  Goulden Dep. 

Ex. 2, attached to this declaration as Exhibit 4.  Mr. Goulden produced only one publishing 

contract (for The Dictionary of Espionage:  Spookspeak Into English) and two translation 

agreements.  Mr. Goulden’s publishing contracts are attached to this declaration as Exhibit 8.  

Mr. Goulden testified that he was not able to locate publishing contracts for any of his other 
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books.  Goulden Dep., Gratz Decl. Ex. 3, at 60:12-61:8.  Thus, out of seventeen publishing 

contracts, Mr. Goulden has only three. 

5. Plaintiff Betty Miles produced a list of her out of print and uncertain status books 

(Miles Dep. Ex. 9, attached to this declaration as Exhibit 6) of which there are twenty-three.  She 

identified another five books at deposition for a total of twenty-eight books.  Miles Dep., Gratz 

Decl. Ex. 5, at 55:18-57:14.  Ms. Miles produced publishing contracts (or amendments to 

publishing contracts) for twelve out of her twenty-eight books.  (Miles’ contracts are attached to 

this declaration as Exhibit 9.)  

6. In sum, the named plaintiffs have authored a combined total of fifty-three books 

and have been able to locate only eighteen publishing contracts.   

7. Attached hereto as Exhibit 2 are true and correct copies of excerpts taken from the 

December 15, 2011 Deposition of Jim Bouton in this action. 

8. Attached hereto as Exhibit 3 are true and correct copies of excerpts taken from the 

January 6, 2012 Deposition of Joseph Goulden in this action. 

9. Attached hereto as Exhibit 4 is a true and correct copy of Deposition Exhibit 2 to 

the January 6, 2012 Deposition of Joseph Goulden in this action and which was authenticated by 

Mr. Goulden at pages 56:20-57:9 of his deposition (Exhibit 3 hereto). 

10. Attached hereto as Exhibit 5 are true and correct copies of excerpts taken from the 

January 4, 2012 Deposition of Betty Miles in this action. 

11. Attached hereto as Exhibit 6 is a true and correct copy of Deposition Exhibit 9 to 

the January 4, 2012 Deposition of Betty Miles in this action and which was authenticated by Ms. 

Miles at page 55:1-20 of her deposition (Exhibit 5 hereto). 
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12. Attached hereto as Exhibit 7 are publishing contracts produced by Plaintiff Jim 

Bouton in this action. 

13. Attached hereto as Exhibit 8 are publishing contracts produced by Plaintiff Joseph 

Goulden in this action. 

14. Attached hereto as Exhibit 9 are publishing contracts produced by Plaintiff Betty 

Miles in this action. 

15. Attached hereto as Exhibit 10 are twenty-four publishing contracts produced in 

redacted form by Plaintiff The Authors Guild on January 26, 2012 and uniquely numbered 

AGI00001 through AGI00224.  The Authors Guild, by its counsel Michael Boni, has represented 

to me that these contracts reflect a representative sample of the many publishing contracts in the 

possession of The Authors Guild. 

16. Attached hereto as Exhibit 11 are true and correct screen shots of Google Books 

snippet view pages for: 

a. Michael Crichton, Jurassic Park (Ballantine ed. 1997), at http://books. 

google.com/books?id=O8XZAAAAMAAJ&q=dna; 

b. Henry Melville Dowsett, Handbook of Technical Instruction for Wireless 

Telegraphists (1945), at http://books.google.com/books?id=73EEAAAAMAAJ&dq=Handbook 

+of+Technical+Instruction+for+Wireless+Telegraphists; and  

c. William Webster Barron, et al., 2 Federal Practice and Procedure (1960), 

at http://books.google.com/books?id=DoI_AAAAIAAJ&q="federal+practice+and+procedure". 

17. Attached hereto as Exhibit 12 is a true and correct screen shot of the Google 

Books snippet view page for Samuel M. Selby, Standard Mathematical Tables (1975), at 

http://books.google.com/books?id=tqs6cq4s3uMC&q=1337 
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18. Attached hereto as Exhibit 13 is a true and correct copy of Circular 23 published 

by the United States Copyright Office, available at http://www.copyright.gov/circs/circ23.pdf.   

19. Attached hereto as Exhibit 14 is a true and correct copy of an excerpt from 20 

Catalog of Copyright Entries: Third Series (Jan.-June 1966). 

20. Attached hereto as Exhibit 15 are true and correct copies of copyright registration 

nos. A 330604, A 619840 and A 809473 produced by Plaintiff Betty Miles in this litigation. 

21. Attached hereto for the convenience of the Court as Exhibit 16 is a true and 

correct copy of the district court decision in WB Music Corp. v. Rykodisc, Inc., No. Civ.A.94-

2902, 1995 WL 631690 (E.D. Pa. Oct. 26, 1995) which was downloaded from the court PACER 

system. 

I declare under penalty of perjury under the laws of the United States of America that the 

foregoing is true and correct.  Executed on February 8, 2012, in San Francisco, California. 

 
/s/ Joseph C. Gratz 

      Joseph C. Gratz 
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Page 1

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
------------------------------------------X
THE AUTHORS GUILD, INC., et al.,
 
                                  PLAINTIFFS,

           -against-              Case No:
                                  05CV8136 (DC)

GOOGLE INC.,
                                  DEFENDANT.
------------------------------------------X

                DATE: December 15, 2011
                TIME: 1:00 P.M.

           DEPOSITION of a Witness, JIM BOUTON, on
behalf of the Plaintiffs, taken by the Defendants,
pursuant to a Notice and to the Federal Rules of Civil
Procedure, held at the offices of MILBERG, LLP, One
Pennsylvania Plaza, New York, New York 10119, before
Deborah Garzaniti, a Notary Public of the State of New
York.

Page 2

1 A P P E A R A N C E S:
2
3 MILBERG, LLP.

      Attorneys for the Plaintiffs
4       One Pennsylvania Plaza

      New York, New York 10119
5       BY: SANFORD P. DUMAIN, ESQ.
6
7 BONI & ZACK, LLC.

      Attorneys for the Plaintiffs
8       15 St. Asaphs Road

      Bala Cynwyd, Pennsylvania 19004
9       BY: MICHAEL J. BONI, ESQ.

10
11 DURIE TANGRI, LLP.

      Attorneys for the Defendant
12       217 Leidesdorff Street

      San Francisco, California 94111
13       BY: DARALYN J. DURIE, ESQ.

      BY: JOSEPH C. GRATZ, ESQ.
14
15
16  

           *           *          *
17
18
19
20
21
22
23
24
25
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1 J I M  B O U T O N, called as a witness, having been
2 first duly sworn by a Notary Public of the State of New
3 York, was examined and testified as follows:
4 EXAMINATION BY
5 MS. DURIE:
6            Q.  Please state your name for the record.
7            A.  Jim Bouton.
8            Q.  What is your address?
9            A.  Care of Boni & Zack, LLC, 15 St. Asaphs

10 Road, Bala Cynwyd, Pennsylvania 19004.
11            Q.  Good afternoon.
12            A.  Good afternoon.
13            Q.  You understand that you are here giving a
14 deposition in a case that has been brought against
15 Google?
16            A.  Yes.
17            Q.  What is that case about?
18            A.  It is about whether Google has the right
19 to copy and disseminate copyrighted books.
20            Q.  When you say "whether Google has the
21 right to disseminate copyrighted books," what do you
22 mean by disseminate?
23            A.  Well, I am not sure.  Let's leave it that
24 they are violating copyrights.
25            Q.  Do you have an understanding as to how it

Page 4

1 is that Google is violating copyrights, in your opinion?
2            A.  Well, they are simply copying them.  They
3 don't have the right to copy copyrighted materials.
4            Q.  So is your primary contention in this
5 case that Google is violating copyright laws by making
6 electronic copyright works?
7            MR. BONI:  Objection to the form.  If you can
8 answer, answer the question.
9            A.  Repeat it again.

10            Q.  Sure.
11            Is your primary contention in this case that
12 Google is violating the copyright laws by making an
13 electronic copy of copyright works?
14            A.  That is certainly one of them.
15            Q.  What else is it about Google's conduct
16 that you believe is violating the copyright laws, in
17 addition to making electronic copy?
18            A.  That they are using this material, making
19 it available for other people, making digital copies for
20 libraries, putting pieces of it on the Internet, using
21 excerpts from the book in order to make advertising
22 money.  They never called me and asked if they could do
23 that, never offered me any money to use my books in a
24 way that allowed them to make money.
25            Q.  I want to ask you about each of those
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Page 17

1 all of the ways that they could possibly be making
2 money.  They do not have the right to do that and they
3 did not get the right from me to do that.  So I don't
4 know what is possible.  I don't know what is possible
5 down the road.
6            Q.  In terms of the conduct by Google of
7 which you are actually aware, is there any conduct that
8 you are challenging, again, other than making and
9 retaining the digital copy, giving a digital copy to the

10 library and displaying the cover of the book and quotes
11 from the book in response to searches?
12            A.  Do I have any other complaint beyond
13 that?
14            Q.  Yes.
15            A.  Yes.  The larger issue of them having it
16 in the first place.
17            Q.  That is?
18            A.  And the potential for that, I can't
19 imagine.
20            Q.  That is what I intended to cover in the
21 first of my three things.  The first thing was making
22 and retaining the digital copy, having a digital copy in
23 the first place, giving that digital copy to the library
24 and then displaying the cover and quotes of the book in
25 the response search results, other than those three

Page 18

1 things, is there anything else that you challenge?
2            A.  Well, I am challenging on behalf of the
3 class that I am a member of.
4            Q.  Understood.
5            A.  Okay.
6            Q.  But as a representative of the class that
7 you are here on behalf of, is there any other conduct
8 that you are challenging?
9            A.  I don't think so.

10            Q.  Now, what is it that you want the Court
11 to do in response to this lawsuit?
12            A.  I want the Court to realize that these
13 are copyrighted materials and that Google has violated
14 that copyright by making copies of these books, that is
15 one.
16            Q.  Are you asking the Court for money on
17 behalf of the class?
18            A.  Yes.
19            Q.  Do you have an understanding as to how
20 much money you are asking?
21            A.  Yes, $750 per book.
22            Q.  Are you also asking the Court to order
23 Google to shut down the portion of Google Books that
24 shows quotes from those books in response to a search?
25            A.  I don't know if that is the proper remedy

Page 19

1 for that, so.
2            Q.  Would you want the Court to shut down
3 that feature in Google Books?
4            A.  If it is part of what Google needs to do
5 in order to avoid copyright violations, yes.
6            Q.  Do you have a view that Google would need
7 to shut down the part of Google Books that allows for
8 quotes from books to be displayed in order not to be
9 violating copyright?

10            A.  As far as I am concerned, they violated
11 the copyright if they have done nothing with it.
12            Q.  I understand that.
13            A.  So then it would follow that.  I am also
14 against them using that digital copy in any way that
15 they want.  So I am against them using it in the way
16 they used it.  I am against them using, having a copy in
17 the first place.
18            Q.  Do you think first it would benefit you
19 personally for the portion of Google Books that displays
20 quotes from the books in response to search results to
21 be shut down?
22            MR. BONI:  Object to the form.
23            A.  I don't know if that is the best
24 solution.  I don't know.
25            Q.  Do you have any other solution?

Page 20

1            A.  No.
2            Q.  Do you think it would impose any cost on
3 you if Google were to shut down the portion of Google
4 Books that displays quotes in response to search
5 results?
6            MR. BONI:  Objection to the form.
7            A.  Would it have?
8            Q.  Would that impose any cost on you?
9            A.  I don't think so.

10            Q.  Do you think that would impose any cost
11 on any member of the class?
12            MR. BONI:  I am sorry.  What would impose?
13            Q.  Do you think it would impose a cost on
14 any member of the class for Google to shut down the
15 portion of Google Books that displays quotes in response
16 to search requests?
17            MR. BONI:  Objection to form.
18            A.  It might, but I think in the larger issue
19 of copyright protection, I think the most important
20 thing is to establish the fact that authors have written
21 these books have protected them for -- protected these
22 through copyright and if Google wants to do something,
23 like display the cover or something, that they need to
24 get the permission of the copyright holders.
25            Q.  Do you believe that Google does need to
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Page 21

1 get the permission of the copyright holder in order to
2 display the cover of the books?
3            A.  I am not sure how I feel about that, but
4 I do believe that they do not have the right to make a
5 digital copy and then use that in a way for them to make
6 money.
7            Q.  Now, you referenced the fact that maybe
8 some members of the class would incur costs if Google
9 shut down the portion of Google Books that displays

10 quotes in response to search results; is that right?
11            MR. BONI:  Object to the form.    It
12 mischaracterizes the testimony.
13            Q.  Is that right?
14            A.  I am sorry.  Would you repeat it again.
15            Q.  Did you testify that some members of the
16 class might incur costs if Google were required to shut
17 down the portion of Google Books that displays quotes in
18 response to search requests?
19            A.  I have no idea.
20            Q.  Have you done anything to ascertain the
21 views of other class members on that question?
22            A.  On that question?
23            Q.  Yes.
24            A.  No, but I am very aware from speaking
25 with other authors that they are against making digital

Page 22

1 copies of their work.
2            Q.  Do you think that all authors are against
3 Google making digital copies of their works?
4            A.  I would guess that.
5            MR. BONI:  Don't guess.  Just say what you
6 know, Jim.  She doesn't want your guesses.
7            A.  I don't know all of the authors.
8            Q.  Have you ever spoken with anyone who
9 expressed the view that it was to their benefit as an

10 author to have their books and quotes from those books
11 included in Google search results?
12            A.  No.
13            Q.  Do you sometimes use Google to search for
14 products that you want to buy?
15            A.  Yes.
16            Q.  Do you know whether some people use
17 Google Books to search for books that they want to buy?
18            A.  I don't know that for a fact.
19            Q.  Would you expect that that is the case?
20            A.  That they search Google to find out where
21 they can find a book?
22            Q.  Yes.
23            A.  Yes.
24            Q.  Do you know whether anyone has ever used
25 Google Books to search for and purchase one of your

Page 23

1 books?
2            A.  I don't know if anyone has done that, no.
3            Q.  You don't know one way or the other?
4            A.  I don't know one way or the other.
5            Q.  Do you know whether you derived any
6 economic benefit from purchasers of your book using the
7 Google book service in order to find copies of your
8 books that they can buy?
9            A.  I am not aware of any of that.

10            MR. BONI:  Can I put something on the record?
11 I just completely forgot to put something on the record.
12            MS. DURIE:  Sure.
13            MR. BONI:  We request and hope to stipulate
14 that the entirety of the transcript for the 30-day
15 period in which we have to review it be on the
16 confidential record.
17            MS. DURIE:  That's fine.
18            MR. BONI:  We appreciate it.  That's fine.
19            Q.  When did you first learn about this
20 lawsuit?
21            A.  I know there are several lawsuits.  I
22 know that from simply reading the newspapers.
23            Q.  In how many of those lawsuits are you
24 involved?
25            A.  I am involved in this one.

Page 24

1            Q.  Do you have any involvement in any other
2 lawsuits relating to Google?
3            A.  No.
4            Q.  Let's focus --
5            A.  Other than being part of a group.
6            Q.  Other than being a potential member of a
7 class, is that what you are saying?
8            A.  Yes.
9            Q.  All of my questions in this case are

10 going to be directed to this lawsuit, unless I specify a
11 different lawsuit.
12            A.  Okay.
13            Q.  That the questions relate to.  So when
14 did you first learn about this lawsuit?
15            A.  I learned about it from Mike Boni, who
16 was an agent for a digital or electronic version,
17 audible version of my books, and he was helping me as an
18 agent for the best way to market that and we were
19 talking about the lawsuits, the lawsuit by the Authors
20 Guild and that there was a separate, but part of that
21 lawsuit, and would I be interested in being part of it.
22            Q.  I want to focus my question on the period
23 of time before you decided to become a Plaintiff in this
24 case.  What did Mr. Boni tell you about the lawsuit
25 during that period of time?
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Page 29

1            Do you think that you have suffered any
2 economic harm from the display of any quotes from your
3 books in Google Books?
4            A.  I don't know.
5            Q.  Do you know whether any other members of
6 the class have suffered any economic harm as a result of
7 the display of quotes from their books in Goggle Books?
8            A.  I don't know if they have or not.
9            Q.  Let me just caution you.  We are speaking

10 over each other a little bit, which is a normal thing to
11 do in every day conversation.  It makes it hard for the
12 Court Reporter because she is trying to take it down.
13 Even though you may know what I am going to say and what
14 my question is, it will help her out a lot if you wait
15 for me to finish speaking before you give your answer.
16            A.  Got it.
17            Q.  Very good.
18            Do you have an understanding that some
19 members of the class are academics who are also authors?
20            A.  I assume some of them are.
21            Q.  Do you have a view as to whether the
22 ability to use Google Books to conduct searches is a
23 benefit to those academic authors?
24            MR. BONI:  Object to the form.  Can we get a
25 working definition of academics and then can we get some

Page 30

1 understanding of whether you mean as class member or as
2 researchers using Google.
3            Q.  Let me ask you this question.
4            You have a general understanding that there
5 are academic authors who may be professors, for example,
6 who are members of the class; right?
7            A.  Yes.
8            Q.  Let's take those professors as our
9 working example.  Do you have a view as to whether

10 professors, who are themselves are also authors and,
11 therefore, members of the class, derive a benefit from
12 the use of Google Books?
13            A.  I don't know if they do or not.
14            Q.  Have you asked Google to remove any of
15 your books from Google Books?
16            A.  No.
17            Q.  Why not?
18            A.  It just seemed like a lone futile
19 objection and I couldn't do it by myself.
20            Q.  What is it that you couldn't do by
21 yourself?
22            A.  Get the attention of somebody at Google
23 to listen to my concerns.
24            Q.  So is it fair to say that one of your
25 objectives in bringing this lawsuit is to send a message

Page 31

1 to Google?
2            MR. BONI:  I object to the form.
3            A.  My goal here is to be part of and
4 represent a group of authors who may not want to make
5 that phone call that you were talking about by
6 themselves.
7            Q.  Why is it that someone would not want to
8 make that phone call by themselves?
9            MR. BONI:  Object to the form.

10            A.  Time consuming, the odds of getting any
11 relief can be pretty remote.
12            Q.  When you say the odds of getting relief
13 would be pretty remote, do you think if you were to make
14 a request to Goggle to remove your work from Google
15 Books that they would not comply?
16            A.  Do you mean, when you say "Google Books,"
17 you mean destroy the copy that they have made and
18 retrieve the copy that they have given to libraries?
19            Q.  Let me break it down for you.
20            First of all, have you ever asked Google to
21 stop displaying quotations from your books?
22            A.  No.
23            Q.  Do you think if you were to ask Google to
24 stop displaying quotations from your books, that it
25 would comply?
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1            A.  I have no idea.
2            Q.  Do you have a view as to how time
3 consuming it would be to make that request?
4            A.  Do I have an idea how time consuming it
5 would be to have me make the request or get a response?
6            Q.  No, make the request.
7            A.  I don't know how time consuming it would
8 be.  I am not even sure what the procedure would be to
9 do that.

10            Q.  Have you ever investigated how to make a
11 request to Google to remove the display of quotes from
12 any of your books from Google Books?
13            A.  I haven't investigated how to do that.
14            Q.  What do you understand your role in this
15 case to be as a class representative?
16            A.  Simply to represent the class.
17            Q.  Do you have an understanding as to what
18 your job is in representing the class?
19            A.  Yes, to be an example of the group.
20            Q.  What have you done so far in your
21 capacity as a class representative in this case?
22            A.  I have read all of the materials and if a
23 class member were to question me, I think I can give
24 pretty good answers about the lawsuit, what it is about,
25 so I see my role here as, at this stage, an educator.
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Page 33

1            Q.  An educator of the class members?
2            A.  No, an educator as to what is being
3 sought here for the benefit of other class members when
4 they want to know what the lawsuit is about.
5            Q.  When you say your role here as an
6 educator, who are you educating?
7            A.  Other class members.
8            Q.  So you see part of your role as educating
9 other class members about what the lawsuit is about?

10            A.  Yes, if they were to call me up,
11 contacted me.
12            Q.  You said that you have reviewed all of
13 the materials.  What are the materials that you
14 reviewed?
15            A.  Well, of course all of the documents that
16 come from my own files for one thing and I reviewed the
17 Complaint.
18            Q.  Are there any other materials that you
19 reviewed?
20            A.  There may be, but I might not know
21 offhand the legal term for the document.  I have seen a
22 number of documents.
23            Q.  Are they documents that were filed with
24 the Court?
25            A.  I think so, yes.
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1            Q.  To your understanding, who is responsible
2 for making decisions about the case?
3            A.  The lawyers.
4            Q.  Do you have any role in that process?
5            A.  In terms of crafting the case?  Would you
6 repeat the question.
7            Q.  Do you have any role in making any
8 decisions about the case?
9            A.  I might have.  I might have inadvertently

10 in conversations about it.  I don't know to what extent
11 the case was shaped or reshaped based upon my thoughts.
12 Probably not much.  I don't know.
13            MR. BONI:  I think she is asking in the
14 present tense.
15            Q.  Let me ask.  Other than comments that you
16 may have made inadvertently, as you put it, do you
17 understand yourself to have any other role with respect
18 to decision-making in the case?
19            A.  I can't think of any at the moment.
20            Q.  Do you have, and this a yes or no
21 question at the moment, do you have a written agreement
22 with the Boni & Zack law firm regarding your
23 participation in the case?
24            A.  No.
25            Q.  Do you have any understanding as to
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1 whether you will receive any payment as a result of your
2 participation in the case, other than your share of the
3 payments that are made to other class members?
4            A.  No, I don't think so.  Maybe travel
5 expenses, but I am not sure.  I am not in it for that.
6            Q.  You mentioned that Mr. Boni is your
7 agent, your literary agent for at least some purposes;
8 is that right?
9            A.  Yes.

10            Q.  How long have you and Mr. Boni known each
11 other?
12            A.  I would say Mike might know a little
13 better than I do.  At least a year, about that.
14            Q.  How was it that you came to retain them
15 as a literary agent?
16            A.  I am not sure what the initial contact,
17 what the subject was.
18            Q.  Do you have any recollection as to how he
19 was introduced to you?
20            A.  See, I am trying to think.  I can't
21 recall whether somebody made the recommendation or
22 whether it came inadvertently in some other matter.
23            MR. BONI:  It is very simple.  We can get it
24 on the record.  It is not a memory test, but it is your
25 deposition.  It has to do with the claims process, okay.
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1 He called me to help with the claims process in the
2 settlement.
3            MS. DURIE:  Okay.
4            Q.  Is that consistent with your
5 recollection?
6            A.  Yes, that's right.
7            MS. DURIE:  Let me have marked as Bouton
8 Exhibit 1 a copy of an agreement dated September 1,
9 2011, signed by Jim Bouton and Michael Boni.

10            (Whereupon, the aforementioned document was
11 marked as Bouton Exhibit 1 for identification as of this
12 date by the Reporter.)
13            MR. BONI:  Off the record.
14            (Whereupon, an off-the-record discussion was
15 held.)
16            (Whereupon, a short recess was taken.)
17            Q.  Mr. Bouton, do you recognize what has
18 been marked as Exhibit 1?
19            A.  Yes.
20            Q.  Is Exhibit 1 an agreement that you
21 entered into with RosettaBooks regarding an e-book
22 version of two of your works?
23            A.  Yes.
24            Q.  And Mr. Boni acted as your literary agent
25 in connection with the execution of this agreement; is
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1 that right?
2            A.  Right, right.
3            Q.  And in consideration for that work, there
4 is a split of payments that will be received from
5 RosettaBooks for any sales of your works; is that right?
6            A.  Yes.
7            Q.  You get 90 percent and Mr. Boni gets ten
8 percent; is that right?
9            A.  Right.

10            Q.  Are any of your works currently available
11 in e-book format?
12            A.  No.
13            Q.  Why is that?
14            A.  It is a relatively new thing.  The
15 thinking was to wait and see what happened in the e-book
16 market, whether it was -- I have other things going on
17 in my life besides my books, so this wasn't a top
18 priority.
19            Q.  Is there any reason that e-book versions
20 of your works are not currently available, other than
21 that it has not been a priority of yours?
22            A.  No.  Speaking of agreements, I think
23 there is also an agreement that we got on retention,
24 whether I get any money from this.  Didn't you ask that
25 question earlier?
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1            Q.  Can you explain?
2            MR. BONI:  He is correcting the record about
3 the retention agreement.
4            Q.  I see.  So I asked you a question about
5 whether you were getting any payment in your capacity as
6 a class representative separate and apart from
7 distributions that would be made to the class as a
8 whole.  Did you want to supplement that answer?
9            A.  As I understand, there is no contract in

10 terms of the amounts, but as I understand it, the judge
11 could decide that my role here is worth some kind of
12 compensation, but as I understand it, it is nominal.
13            MR. BONI:  You asked the question whether
14 there was a written retention agreement.  We don't want
15 the record to be left unsaid.  There is a written
16 retention agreement.  You can ask about that.  The
17 Witness didn't remember it.
18            MS. DURIE:  Okay.
19            Q.  Have you signed a written retainer
20 agreement with the Boni & Zack firm?
21            A.  I think so.
22            Q.  Do you have any recollection of signing
23 that?
24            A.  Yes.
25            Q.  Do you know when you signed it?
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1            A.  I would say probably about a month ago,
2 give or take a couple of weeks.
3            MR. BONI:  Longer than that.
4            MS. DURIE:  You are not the witness.
5            MR. BONI:  If you can't remember --
6            A.  The retention agreement to serve as the
7 class Plaintiff.
8            MR. BONI:  If you don't know, you say you
9 don't know or you don't recall when.

10            A.  I don't recall when.
11            Q.  Is it your best recollection that it was
12 within the last few weeks?
13            A.  Further back than that.
14            Q.  Mr. Boni negotiated this contract with
15 RosettaBooks on your behalf; is that right?
16            A.  Yes.
17            Q.  In addition to negotiating this contract,
18 has Mr. Boni assisted you with launch promotion-type
19 activities?
20            MR. BONI:  I am sorry.  With what?
21            Q.  Launch professional activities?
22            A.  No.
23            Q.  Or with the publicizing of any of your
24 works?
25            A.  No.
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1            MS. DURIE:  Let me have marked as the next
2 exhibit an e-mail string, at the top of which is dated
3 Monday, September 19, 2011.
4            (Whereupon, the aforementioned document was
5 marked as Bouton Exhibit 2 for identification as of this
6 date by the Reporter.)
7            Q.  Is your personal e-mail address
8 bout56@aol.com?
9            A.  Yes.

10            Q.  This e-mail string, as most e-mail
11 strings, actually starts at the bottom and works its way
12 up.  If you turn to the second page, you will see there
13 is a Google alert that was e-mailed to you on
14 September 19th.
15            A.  Yes.
16            Q.  Have you signed up for a Google service
17 that alerts you whenever something pops up with your
18 name on it?
19            A.  Yes.
20            Q.  Why have you done that?
21            A.  Just to be aware of what people are
22 saying about me, thinking about me.
23            Q.  Have you found it helpful to be able to
24 get this type of digest with a little bit of text around
25 your name?

Case 1:05-cv-08136-DC   Document 1003-2    Filed 02/08/12   Page 7 of 16

A368



11 (Pages 41 to 44)

Page 41

1            A.  Yes.
2            Q.  And the little quote that appeared here
3 in this Google alert that was sent to you was from
4 something on NPR; is that right?
5            A.  Yes.
6            Q.  Then if you look at the first page of
7 what has been marked as Exhibit 2, you see there is the
8 e-mail at the top makes a reference to doing things as
9 part of Ball Four launch promotion?

10            A.  Yes.
11            Q.  This is the launch promotion for the
12 launch of an e-book version of Ball Four?
13            A.  Yes.
14            Q.  Was Mr. Boni involved in working with
15 RosettaBooks on that launch promotion?
16            A.  No.  This is really -- this is between
17 Arthur Klebanoff and myself.  I don't think Mike was
18 involved in this at all, except for the fact that I
19 copied him on it just to keep him up-to-date.
20            MS. DURIE:  Let me have marked as the next
21 exhibit another e-mail string also dated September 19,
22 2011.
23            (Whereupon, the aforementioned document was
24 marked as Bouton Exhibit 3 for identification as of this
25 date by the Reporter.)
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1            Q.  You will see, Mr. Bouton, the string
2 starts with the Google alert, but there is not a
3 different e-mail chain that follows from that.  Do you
4 see that?
5            A.  Yes.
6            Q.  In the middle on the first page there is
7 an e-mail exchange between Mr. Boni and yourself about
8 the possibility of your writing a foreword regarding
9 Ball Four; is that right?

10            A.  Yes.
11            Q.  Does that refresh your recollection that
12 Mr. Boni had some involvement in working with you on
13 publicizing the intended e-book launch of Ball Four?
14            MR. BONI:  Object to the form.  It
15 mischaracterizes the earlier testimony.  If you can
16 answer.
17            A.  Yes, but even here, I am really
18 communicating with Klebanoff through Mike, but this
19 issue is dealing with the launch of the book and had to
20 do with a conversation between Klebanoff and myself.
21 Mike Boni was not involved in launching the book or
22 promoting it.  He is saying "Art asked me to request
23 that you write a foreword."
24            Q.  Was Mr. Boni involved in the
25 conversations about trying to determine what the likely
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1 revenue stream from an e-book version of Ball Four would
2 be?
3            A.  He was involved in the extent that some
4 of my questions for Art Klebanoff went through Mike
5 Boni, that they were really not questions being asked of
6 Mike Boni, they were being asked of Klebanoff.  Mike
7 Boni was simply, at that stage, forwarding my request
8 for revenue information.
9            Q.  Was Mr. Boni acting as a go-between

10 between yourself and Mr. Klebanoff and representing your
11 interests in those conversations?
12            A.  He was doing what an agent does.
13            Q.  Did you ever have any conversations with
14 Mr. Boni regarding the e-book versions of your book,
15 other than in his capacity as your agent?
16            I will ask it again.  Did you ever have any
17 conversations with Mr. Boni relating to e-book versions
18 of your books where Mr. Boni was not acting in his
19 capacity as your literary agent?
20            A.  No.
21            MS. DURIE:  Let me have marked as the next
22 exhibit an e-mail dated November 10, 2011.
23            (Whereupon, the aforementioned document was
24 marked as Bouton Exhibit 4 for identification as of this
25 date by the Reporter.)

Page 44

1            Q.  The Court Reporter has put in front of
2 you what has been marked as Exhibit 4.  Do you recognize
3 this as an e-mail between yourself and Fran Janosco that
4 was then forwarded to Mr. Boni?
5            A.  Yes, I see that.
6            Q.  And the e-mail exchange that you had with
7 Fran Janosco related to costs associated with the e-book
8 project; is that right?
9            A.  Yes.

10            Q.  The cost was relating to what the cover
11 would look like?
12            A.  No.
13            Q.  What were they relating to?
14            A.  They were relating to the cost of getting
15 digital or a -- I am trying to figure out what the word
16 is.  Something that would allow a hard copy to be
17 transferred in a state that could then make it a digital
18 copy.
19            Q.  You forwarded this e-mail exchange to Mr.
20 Boni; is that right?
21            A.  Yes, it looks like it.
22            Q.  Were you sending it to Mr. Boni in his
23 capacity as your literary agent?
24            A.  Yes.
25            Q.  What was it that you told Mr. Boni in
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Page 53

1 litigation?
2            A.  No.
3            Q.  Why not?
4            A.  I couldn't find it.
5            Q.  How many different publishing contracts
6 have you signed for Ball Four?
7            A.  Well, there is the original version which
8 was published by World Publishing and they went out of
9 business in a few years, and that was in 1970.  In 1980,

10 I wanted to do an update to the book and I signed a
11 contract with Stein & Day, then they went out of
12 business.  In 1990, I wanted to do an update to the book
13 again and that was this one here, with Macmillan.  So
14 the two previous contracts were with companies that both
15 went out of business.
16            Q.  Are those the only three editions of your
17 book of Ball Four that have been published?
18            A.  No.  Then the fourth edition, which came
19 out in 2000, called Ball Four The Final Pitch, that was
20 originally published by -- I can't think of the name of
21 the publisher.  A very small publisher.  Sports
22 Publishing, something like that, then I retained the
23 rights to that, then published Ball Four The Final Pitch
24 under my own imprint, Bulldog Publishing.  So I was the
25 publisher of the Ball Four The Final Pitch.

Page 54

1            Q.  You no longer have a copy of the first
2 publishing contract that you entered into for Ball Four;
3 is that correct?
4            A.  Yes.
5            Q.  Is it likewise the case that you no
6 longer have a copy of the second publishing contract
7 that you entered into for Ball Four?
8            A.  Yes.
9            Q.  Now, with respect to the fourth edition

10 of Ball Four, Ball Four The Final Pitch, did you
11 originally enter into a publishing contract for that?
12            A.  Yes.
13            Q.  Do you have a copy of that publishing
14 contract?
15            A.  No.
16            Q.  Have you made any effort to locate those
17 publishing contracts?
18            A.  Yes.
19            Q.  What have you done as part of that
20 effort?
21            A.  Turned my basement upside down.
22            Q.  So I take it we can conclude that they
23 are well and truly lost?
24            A.  Yes.
25            Q.  Have you made any effort to determine
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1 whether any of those publishing contracts are available
2 from other sources, recognizing that some of the
3 publishing companies are no longer in existence?
4            A.  I have no idea whether anybody has got
5 those contracts.
6            Q.  When you negotiated the original
7 publishing contract for Ball Four, were you provided
8 with a form contract from the publishing company at the
9 outset of those negotiations?

10            MR. BONI:  Do you know what a form contract
11 is?
12            THE WITNESS:  A standard contract.
13            MR. BONI:  Yes.
14            A.  Yes.
15            Q.  Did you negotiate any changes to that
16 standard contract with respect to the original edition
17 of Ball Four?
18            A.  I don't recall.
19            Q.  Do you recall any of the provisions of
20 that original publishing contract for Ball Four?
21            A.  Beyond their right to publish a book?
22            Q.  Correct.
23            A.  I can't think of any specific provisions
24 one way or the other.
25            Q.  Turning to the second contract that you
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1 entered into, when you negotiated that second contract
2 for Ball Four, did those negotiations likewise start
3 with your being provided a standard contract by the
4 publishing house?
5            A.  I don't recall, but probably.
6            Q.  Is it possible that the negotiations
7 started with your providing the draft publishing
8 agreement?
9            A.  I don't think so.

10            Q.  Do you know whether you negotiated any
11 changes to the standard publishing contract in
12 connection with your negotiations over the second
13 edition of Ball Four?
14            A.  I don't recall.  I may have.
15            Q.  Do you recall any of the terms of that
16 second contract?
17            A.  No.
18            Q.  Let us turn now to what I understand to
19 be the third edition of Ball Four.  That relates to the
20 publishing contract of Exhibit 6?
21            A.  Yes.
22            Q.  With respect to Exhibit 6, these
23 negotiations began with you being provided a copy of the
24 standard Macmillan Publishing Company contract; is that
25 correct?
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Page 57

1            A.  Yes.
2            Q.  In this case, you did negotiate some
3 change or editions to that standard contract; is that
4 right?
5            A.  Yes.
6            Q.  By the time that you were negotiating
7 this contract in September of 1989, you were a very
8 well-known author; correct?
9            A.  Yes.

10            Q.  Do you think that you had an easier time
11 getting Macmillan Publishing Company to alter some of
12 its standard terms by virtue of the fact that you were a
13 well-known author with a track record in publishing?
14            A.  I don't know what considerations they
15 valued.  My sense of it is it had to do whether they can
16 make money selling the book and a lot less to do with
17 whether they can get an autograph, or some other.
18            Q.  And Macmillan Publishing Company had good
19 reasons to think that they were going to be able to make
20 money from the book given the success of the --
21            A.  Yes.
22            Q.  If you take a look at the last page of
23 what has been marked as Exhibit 6, you see that there is
24 a Rider A?
25            A.  Yes.

Page 58

1            Q.  Is Rider A something that you
2 individually negotiated with Macmillan?
3            A.  Yes.
4            Q.  Rider A is not something that formed part
5 of the standard Macmillan Publishing Agreement; is that
6 correct?
7            A.  Right.
8            Q.  Now, as part of Rider A, the first
9 provision in Rider A was that "It is understood and

10 agreed that the Author retains the electronic
11 reproduction rights (including audio cassette tapes)";
12 is that correct?
13            A.  Yes.
14            Q.  And you negotiated that provision
15 specifically with Macmillan; is that right?
16            A.  Yes.
17            Q.  Why did you negotiate that provision?
18            A.  Because I wanted to limit them to printed
19 hard cover, printed version of the book, and leave the
20 other rights to me.
21            Q.  Why was it important to you in 1989 to
22 limit Macmillan to the printed hard cover edition of the
23 book, as you put it?
24            A.  Because I came to understand that there
25 were more opportunities for selling the book than simply

Page 59

1 a printed copy, printed copy of the book.
2            Q.  What opportunities, what other
3 opportunities did you understand that there would be in
4 1989?
5            A.  I didn't know.  I didn't know, but from
6 things I read in the newspaper, I could see that there
7 was going to be more different ways in which a book can
8 be published and I wasn't sure what those were.  I know
9 they would have something to do with electronics, that

10 is why I chose that word, but I just wanted to make sure
11 that I would retain those rights, whatever those rights
12 turned out to be.  I didn't even have anything in mind
13 at the time.
14            Q.  Do you remember when it was that you had
15 seen these articles or whatever else that may have been
16 that sparked this thought that you should try to retain
17 electronic rights for yourself?
18            A.  Well, it would have been about the time
19 probably shortly before this contract was signed in
20 1989.
21            Q.  When did you sign the original first
22 publishing contract?
23            A.  In 1969.
24            Q.  Do you recall whether that contract said
25 anything about electronic reproduction rights?

Page 60

1            A.  I don't recall whether it did or not.
2            Q.  Do you remember negotiating any provision
3 similar to Rider A that would have retained electronic
4 reproduction rights for yourself in that original
5 publishing contract?
6            A.  I don't recall that.
7            Q.  The same question with respect to the
8 second contract that you signed, what was the date of
9 the second contract that you signed for Ball Four?

10            A.  It was ten years after the first one,
11 which was 1969, so that would have been 1979.
12            Q.  Do you recall whether the 1979 contract
13 contained any reference to electronic reproduction
14 rights?
15            A.  I don't recall whether it did or not.
16            Q.  Do you remember whether you negotiated
17 any rider retaining those rights for yourself?
18            A.  I don't recall whether I did that then.
19 I don't know whether this was the first time or whether
20 it occurred ten years earlier, I just simply don't know.
21            Q.  When you proposed Rider A, including the
22 revision that you would retain the electronic
23 reproduction rights to Macmillan, do you remember what
24 Macmillan's reaction was?
25            A.  They were reluctant to let me do this.
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Page 69

1            A.  I don't recall.
2            Q.  Would the same be true for the second
3 contract that you entered into?
4            A.  Yes.
5            Q.  Would the same be true for the fourth
6 contract that you entered into?
7            A.  The fourth one being?
8            Q.  The one that came after Macmillan then
9 ultimately resulted in your self-publishing?

10            A.  I don't recall any verbal.
11            Q.  Are you continuing to self-publish the
12 fourth edition of Ball Four?
13            A.  Yes.
14            Q.  Let me turn now to your book Strike Zone.
15            A.  Okay.
16            Q.  That book was published by Viking; is
17 that right?
18            A.  Yes.
19            Q.  In 1994?
20            A.  Yes.
21            Q.  Was there a publishing contract for this
22 book?
23            A.  Yes.
24            Q.  Do you have a copy of that publishing
25 contract?

Page 70

1            A.  If I do, I wasn't able to find it.
2            Q.  You had a co-author on Strike Zone; is
3 that right?
4            A.  Yes.
5            Q.  Does your co-author have a copy of your
6 publishing contract, so to speak?
7            A.  I don't know.  He has passed away.
8            Q.  Do you have any recollection as to what
9 the terms of the publishing contract for Strike Zone

10 were?
11            A.  No.
12            Q.  Is Strike Zone currently in print?
13            A.  I believe so.
14            Q.  Do you know whether excerpts or quotes
15 from Strike Zone appear in Google Books?
16            A.  I don't know.
17            Q.  Was the copyright for Strike Zone
18 registered?
19            A.  I believe so.
20            Q.  What is your basis for that belief?
21            A.  That all of the books I've written, had
22 been part of, were copyrighted.
23            Q.  Was there a copyright registration for
24 Strike Zone within three months of its publication date?
25            A.  I believe so.
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1            Q.  What is your basis for that belief?
2            A.  That it is standard practice.
3            Q.  Standard practice on the part of the
4 publisher?
5            A.  Yes, and on my part too.
6            Q.  Do you know whether the contract, the
7 publishing contract for Strike Zone, included any
8 provision not regarding ownership of digital rights?
9            A.  I don't recall.

10            Q.  There is also a book called I Managed
11 Good But Boy Did They Play Bad; is that correct?
12            A.  Yes.
13            Q.  Do you have a copy of the publishing
14 contract for this book?
15            A.  I don't think so.
16            Q.  Have you searched for it?
17            A.  Yes.
18            Q.  You weren't able to find it?
19            A.  No, I wasn't.
20            Q.  Do you recollect what any of the terms of
21 that publishing contract were?
22            A.  No.
23            Q.  Do you know whether it included any carve
24 out publishing rights, carve out for digital rights?
25            A.  Yes.

Page 72

1            Q.  How much of this book, I Managed Good But
2 Boy Did They Play Bad, did you write?
3            A.  I think one chapter.
4            Q.  Are you the author of this book?
5            A.  No.  It is a collection of pieces written
6 by other authors.
7            Q.  Is there a copyright registration on I
8 Managed Good But Boy Did They Play Bad?
9            A.  You know, I don't know.

10            Q.  Do you hold the copyright in this book, I
11 Managed Good But Boy Did They Play Bad?
12            A.  I don't know.
13            Q.  Did you receive copyright assignments
14 from the other contributors to this book?
15            A.  Yes, I believe so.
16            Q.  Who received royalties on the sale of
17 this book?
18            A.  Myself and Neil Offen, O-F-F-E-N.
19            Q.  What was the royalty split between the
20 two of you?
21            A.  I forget.
22            Q.  Do you, and I apologize if I asked you
23 this before, do you have any recollection of any of the
24 terms in the publishing contract for I Managed Good But
25 Boy Did They Play Bad?
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Page 73

1            A.  No.
2            Q.  There also is a book called I'm Glad You
3 Didn't Take It Personally; is that right?
4            A.  Yes.
5            Q.  Is there a copyright registration for
6 this book?
7            A.  I believe so.
8            Q.  Who holds the copyright in this book?
9            A.  I do.

10            Q.  How much of I'm Glad You Didn't Take It
11 Personally did you write?
12            A.  Actually all of it.
13            Q.  How much did Leonard Shecter write?
14            A.  He was my editor.
15            Q.  When you say he was your editor, he is
16 indicated on the cover of the book as having been the
17 editor.  Is that somewhat unusual, to identify the
18 editor as identified on the cover of the book?
19            A.  It is fairly common.
20            Q.  The copyright in I'm Glad You Didn't Take
21 It Personally, is held by both yourself and Mr. Shecter;
22 is that right?
23            A.  If that is what it says.
24            Q.  Do you have any reason to believe that
25 this is not the case?
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1            A.  No.
2            Q.  Why does Mr. Shecter hold the copyright
3 in I'm Glad You Didn't Take It Personally along with
4 yourself?
5            A.  I don't recall.
6            Q.  Do you have any recollection of any of
7 the terms of the publishing contract for I'm Glad You
8 Didn't Take It Personally?
9            A.  No.

10            Q.  I take it you searched for the publishing
11 contract as well?
12            A.  Yes.
13            Q.  Do you have any recollection as to
14 whether you engaged in any negotiations regarding the
15 digital rights for this work?
16            A.  I don't recall.
17            Q.  Let me turn now to Foul Ball.  Foul Ball
18 is a book that you wrote; correct?
19            A.  Yes.
20            Q.  Is Foul Ball in print?
21            A.  Yes.
22            Q.  Is Foul Ball available?
23            A.  Well, wait a second.  When you say "in
24 print," I am selling copies on my website, so if that
25 qualifies in print, it is no longer being printed by the
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1 original publisher.
2            Q.  You are self-publishing Foul Ball?
3            A.  Yes.  I am sorry.  The original book was
4 Foul Ball.  Now it is a self-published book.  This is a
5 follow-up to the self-published book that was published
6 by Globe Pequot, The Lyons Press, and I have a reversion
7 of rights.  The rights have reverted to me now.  I am
8 selling this book on my website.  It is the only place
9 that it is available.

10            Q.  Do you sell only physical copies of the
11 book on your website?
12            A.  Yes.
13            Q.  Is it the case that you only entered into
14 one publishing contract for Foul Ball?
15            A.  Yes.
16            Q.  Are pages from Foul Ball viewable on the
17 web?
18            A.  I don't know.
19            Q.  Do you know whether the publisher, The
20 Lyons Press, has given permission for any pages of your
21 book to be displayed on the web?
22            A.  I don't know.
23            MS. DURIE:  Let me have marked as the next
24 exhibit in order a multi-page document captioned The
25 Lyons Press.

Page 76

1            (Whereupon, the aforementioned document was
2 marked as Bouton Exhibit 7 for identification as of this
3 date by the Reporter.)
4            Q.  Do you recognize what has been marked as
5 Exhibit 7 as a part of the publishing contract that you
6 entered into with The Lyons Press for Foul Ball?
7            A.  Yes.
8            Q.  In negotiating that contract, did those
9 negotiations begin with The Lyons Press providing you

10 with their standard form contract?
11            A.  I believe so.
12            Q.  Did you negotiate changes to that
13 standard form contract?
14            A.  I don't recall.
15            Q.  Turn to the last page of what has been
16 marked as Exhibit 7.  You see paragraph 21 says, "The
17 Work, as used throughout the above agreement, shall
18 include printed books only."
19            A.  Yes.
20            Q.  Do you know whether that is a provision
21 that you requested?
22            A.  I don't recall.
23            Q.  After that, there is a paragraph 22 that
24 states that "The Author reserves all rights not
25 expressly granted to the Publisher in this Agreement,"
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1 then continues with some additional language.
2            Do you know whether paragraph 22 is a
3 provision that you requested be included within
4 Exhibit 7?
5            A.  Whether paragraph 21 or 22 is something
6 that I requested?
7            Q.  Right.
8            A.  You know, I don't remember.  I don't
9 remember on that.

10            Q.  I take it that you do not know whether
11 full pages of Foul Ball are viewable on Google with the
12 permission of your publisher?
13            A.  I don't know if they are on Google.
14            Q.  Are you receiving any royalties from your
15 publisher relating to the display of any individual
16 pages from the book?
17            MR. BONI:  From this book?
18            MS. DURIE:  Yes.
19            A.  Royalties from who?
20            Q.  From your publisher or from anyone?
21            A.  Well, I got a reversion of rights on this
22 book.  This book is no longer in print.
23            Q.  You are no longer receiving any royalties
24 relating to Foul Ball; is that correct?
25            A.  Yes.

Page 78

1            MS. DURIE:  Let me have marked as the next
2 exhibit in order a screen shot.
3            (Whereupon, the aforementioned document was
4 marked as Bouton Exhibit 8 for identification as of this
5 date by the Reporter.)
6            A.  I am familiar with this.
7            Q.  How are you familiar with this?
8            A.  I got it in front of me.
9            Q.  Fair enough.

10            A.  Generally an author can remember
11 something that he has written if placed in front of him.
12            Q.  You are familiar with the excerpt that
13 appears from your book?
14            A.  Yes.
15            Q.  You see what has been marked as Exhibit 8
16 has a screen shot from Google Books.  Do you see the
17 reference to Google Books on the upper left-hand side?
18            A.  Yes, I see it.
19            Q.  I will represent to you that there is a
20 search box with your name that has been put in it.
21            A.  Yes.
22            Q.  On the left-hand side there is a
23 reference to your book Foul Ball?
24            A.  Yes.
25            Q.  There is a button that one can click on

Page 79

1 to get a print copy of your book.  Do you see that?
2            A.  Yes.
3            Q.  In the main body of the image you see
4 that there is an excerpt from your book?
5            A.  Yes.
6            Q.  Do you have an understanding as to
7 whether your publisher has authorized the inclusion of
8 Foul Ball with this preview as part of Google Books?
9            MR. BONI:  Objection to form.

10            A.  Whether the publisher?
11            Q.  Correct.
12            A.  Has?
13            Q.  Authorized?
14            A.  Authorized Google?
15            Q.  The inclusion of Foul Ball with this
16 preview?
17            A.  I don't know whether they have or not.
18            Q.  Are you making a claim in this lawsuit
19 for the inclusion of Foul Ball within Google Books?
20            A.  As one of the books?
21            Q.  Yes.
22            A.  Yes.
23            Q.  Were you aware today that Google was
24 displaying full pages from Foul Ball as part of Google
25 Books?

Page 80

1            A.  No.
2            Q.  Was the copyright in Foul Ball registered
3 within three months of its publication?
4            A.  I believe so.
5            Q.  Do you have any basis for that belief,
6 other than your understanding, as to standard practice?
7            A.  No.
8            Q.  You understand that in this case you are
9 representing a class of authors; is that right?

10            A.  Yes.
11            Q.  Included within that class are the
12 authors of various different kinds of works; correct?
13            A.  Yes.
14            Q.  Included within the class are academics
15 who write books as part of their academic
16 responsibilities; is that correct?
17            A.  Yes, I am assuming so.
18            Q.  For example, included within the class
19 might be a professor who writes books in an effort to
20 get tenure; correct?
21            A.  Yes.
22            Q.  Do you feel that you are qualified to
23 represent the perspectives of those academic authors?
24            A.  Generally speaking, with respect to the
25 Complaint, yes.
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1            MS. DURIE:  I have a couple of follow-up
2 questions.
3 CONTINUED EXAMINATION BY
4 MS. DURIE:
5            Q.  To date, have you played any role in
6 relationship to any potential settlement of this matter?
7            A.  No.
8            Q.  To date, have you played any role with
9 respect to the direction of the lawsuit?

10            A.  No.
11            Q.  The testimony that you just gave you gave
12 following a break during which you had the opportunity
13 to consult with your Counsel regarding the substance of
14 your testimony; is that right?
15            A.  Yes.
16
17            (Continues on next page to include jurat.)
18
19
20
21
22
23
24
25

Page 90

1            MS. DURIE:  No further questions.
2            MR. BONI:  We are done.  Thanks.
3            (Whereupon, at 3:50 P.M., the Examination of
4 this Witness was concluded.)
5
6  

               __________________________
7                   JIM BOUTON
8
9 Subscribed and sworn to before me

10 this _____ day of _______________ 2011.
11  

__________________________
12         NOTARY PUBLIC
13
14
15
16
17
18
19
20
21
22
23
24
25
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1                E X H I B I T S
2
3 BOUTON EXHIBITS:
4
5 EXHIBIT           EXHIBIT                   PAGE
6 NUMBER            DESCRIPTION
7 1                 Agreement                 36
8 2                 E-mail string
9                   dated 9/19/2011           40

10 3                 E-mail string
11                   dated 9/19/2011           41
12 4                 E-mail dated 11/10/2011   43
13 5                 Image from a screen
14                   from Amazon.com           47
15 6                 Contract from Macmillan
16                   Publishing Company        52
17 7                 Multi-page document
18                   captioned The Lyons Press 76
19 8                 Screen shot from
20                   Google Books              78
21 9                 One-page document bearing
22                   a fax line                81
23 10                Request For Payment Of
24                   Permissions Fees          83
25
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1                        I N D E X
2
3 EXAMINATION BY                              PAGE
4 MS. DURIE                                   3/89
5 MR. BONI                                    88
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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J. BOUTON

1 CERTTFICATE
2

3 STATE OF NEW YORK )

: SS.:
4 COUNTY OF RTCHMOND )

5

6

1 I, DEBORAH GARZANfTI, a Notary Publ-ic for and

B within the State of New York, do hereby certify:
9 That the witness whose examination is

10 hereinbefore set forth was duly sh/orn and that such

11 examination is a true record of the testimony given by

L2 that witness.

13 I further certify that f am not refated to any

14 of the parties to this action by blood or by marriage

15 and that I am in no way interested in the outcome of
16 this matter.

Ll IN VüITNESS V\iHEREOF, I have hereunto set my hand this 19th

18 day of December 2017.

I9

20^/1 ,i.?l
û 4r*r*{. qql qaa¡-/ ,

27

22

23

24

25

DIAMOND REPORTING/ INC. infoGdiamondreporting.com
7L8 .624.1200

93

Case 1:05-cv-08136-DC   Document 1003-2    Filed 02/08/12   Page 15 of 16
93 

J. BOUTON 

1 C E R T I F I CAT E 

2 

3 STATE OF NEW YORK 
SS. : 

4 COUNTY OF RICHMOND 

5 

6 

7 I, DEBORAH GARZANITI, a Notary Public for and 

8 within the State of New York, do hereby certify: 

9 That the witness whose examination is 

10 hereinbefore set forth was duly sworn and that such 

11 examination is a true record of the testimony given by 

12 that witness. 

13 I further certify that I am not related to any 

14 of the parties to this action by blood or by marriage 

15 and that I am in no way interested in the outcome of 

16 this matter. 

17 IN WITNESS WHEREOF, I have hereunto set my hand this 19th 

18 day of December 2011. 

19 

20 

21 

22 

23 

24 

25 

DIAMOND REPORTING, INC. - info@diamondreporting.com 
718.624.7200 
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Errata Sheet for Jim Bouton's Deposition Transcript <December 15,2011) 

Page 5, line 7, change "paperclip" to "pay-per-click." 

Page 6, line 5, change "I seen it" to "I've seen it;' and line 21, change "1 seen" to ''I've seen:' 

Page 9, line 25, change "1 think I seen it" to "1 think I've seen it." 

Page 1 0, line 11, change "I seen" to ''I've seen," and line 16, change "they" to "they've:' 

Page 34, line 24, change "No" to "Yes" (having subsequently reviewed the agreement I signed in 
September 20 11). 

Page 47, line 8, change "in" to "on," and line 16, change "they" to "they've:' 

Page 51, line 23, change "trademark" to "copyright." 

Page 57, line 17, delete "or some other." 

Page 82, line 2, change "the" to "their." 

Dated: January 16,2012 
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Gore Brothers Reporting & Videoconferencing
410 837 3027 - Nationwide - www.gorebrothers.com

1

  
  
  
  
  
  

 1                 UNITED STATES DISTRICT COURT
  

 2                 SOUTHERN DISTRICT OF NEW YORK
  

 3
  

 4
  

 5   THE AUTHORS GUILD, et al.
  

 6               Plaintiffs          Civil Action No.
  

 7   vs.                              1:2005cv08136
  

 8   GOOGLE, INC.
  

 9               Defendant
  

10   ___________________________/
  

11
  

12
  

13
  

14               The Deposition of JOSEPH GOULDEN was held on
  

15   Friday, January 6, 2012, commencing at 12:57 p.m., at
  

16   the Offices of Gore Brothers Reporting &
  

17   Videoconferencing, 1025 Connecticut Avenue, N.W., Suite
  

18   1000, Farragut Square, Washington, D.C. 20036, before
  

19   Christine A. Gonzalez, CSR, RPR, a Notary Public.
  

20
  

21
  

22
  

23
  

24
  

25   REPORTED BY:  Christine A. Gonzalez, CSR, RPR
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 1  APPEARANCES:
   
 2       ON BEHALF OF THE PLAINTIFFS:
   
 3       MICHAEL J. BONI, ESQUIRE
   
 4          Boni & Zack, LLC
   
 5          15 St. Asaphs Road
   
 6          Bala Cynwyd, Pennsylvania 19004
   
 7          Telephone:  610.822.0200
   
 8          Facsimile:  610.822.0206
   
 9          Email:  mboni@bonizack.com
   
10 
   
11       ON BEHALF OF THE DEFENDANT:
   
12       JOSEPH C. GRATZ, ESQUIRE
   
13          Durie Tangri, LLP
   
14          217 Leidesdorff Street
   
15          San Francisco, California 94111
   
16          Telephone:  415.362.6666
   
17          Facsimile:  415.236.6300
   
18          Email:  jgratz@durietangri.com
   
19  and
   
20       AMY KEATING, ESQUIRE
   
21          Google, Inc., General Counsel
   
22          1600 Amphitheatre Parkway
   
23          Mountain View, California 94043
   
24          Telephone:  650.253.1428
   
25          Email:  amykeating@google.com
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 1      PROCEEDINGS
 2  Whereupon,
 3      JOSEPH GOULDEN,
 4  called as a witness, having been first duly sworn to
 5  tell the truth, the whole truth, and nothing but the
 6  truth, testified as follows:
 7      EXAMINATION BY MR. GRATZ: 
 8  Q.   Good morning, Mr. Goulden.
 9  A.   Morning, sir.
10  Q.   Can you state your name and address for the
11    record, please?
12  A.   Joseph C. Goulden, spelled G-o-u-l-d-e-n.  My
13    address is 1534 29th Street, Northwest, Washington,
14    D.C., 20007.
15        MR. GRATZ: We can mark this as Goulden
16    Exhibit 1.
17        (Goulden Exhibit 1 was marked for
18    purposes of identification.)
19        BY MR. GRATZ: 
20  Q.   Mr. Goulden, you're here today because you're
21    the plaintiff in a lawsuit; is that right?
22  A.   Correct.
23  Q.   You're here today pursuant to what's placed in
24    front of you and marked as Exhibit 1, which is a
25    deposition notice; is that right?

Page 5

 1  A.   Correct.  Correct.
 2  Q.   What is this lawsuit go?
 3  A.   About Google's unlawful infringement of the
 4    copyright in books written by me and many, many other
 5    writers.
 6  Q.   Anything else?
 7  A.   I think that fairly well covers it.
 8  Q.   What are you asking the Court to do?
 9  A.   To require Google to obey the law, receive a
10    permanent injunction against further digitalization of
11    books and whatever relief the Court might decide upon.
12  Q.   Are you asking for money?
13  A.   $750.
14  Q.   Why are you asking for that amount of money?
15  A.   That is the amount that was recommended by
16    Mr. Boni.
17  Q.   Do you think that's an appropriate amount?
18  A.   Because I'm trying to establish a principle,
19    yes.  Pardon me.  Make that, defend a principle, yes.
20    I'm not in this for the money.
21  Q.   Are you asking the Court to order Google to
22    shut down the snippet view portion of the Google books
23    Website?
24  A.   Yes, because they're violating copyright and
25    putting them up there using material that is mine and
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 1        BY MR. GRATZ: 
 2  Q.   Have you been harmed by Google's program of
 3    scanning books?
 4  A.   I have no way of knowing.
 5  Q.   So you don't know one way or the other?
 6  A.   No.  Let me make an addition to that.  I am
 7    harmed by the fact that Google sold my material, put it
 8    in digital form, and gave this to other libraries.  That
 9    is something that took away something I owned, without
10    my permission, and gave it away for their profit.
11  Q.   How has that harmed you?
12        MR. BONI: Object to form.
13  A.   One must protect copyrights.  That is a rule of
14    publishing.  A couple times I had occasion to go to the
15    Court and defend my own copyrights.
16        BY MR. GRATZ: 
17  Q.   So it's a matter of principle?
18        MR. BONI: Object to form.
19  A.   It's a matter primarily of principle and,
20    secondarily, a matter of financial protection.
21        BY MR. GRATZ: 
22  Q.   Have you been financially harmed by Google's
23    actions?
24  A.   As I said, I do not know, as of yet.  But with
25    the existence of this digital library, I'm nervous about
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 1    it.
 2  Q.   Have you been financially benefited by
 3    Google's action?
 4  A.   I don't know.  Have no way of knowing.
 5  Q.   Have you sold additional books as a result of
 6    the existence of Google books?
 7        MR. BONI: Object to form.
 8  A.   Not that I know of.
 9        BY MR. GRATZ: 
10  Q.   You said that you have gone to court to defend
11    your copyrights in the past?
12  A.   Yes.
13  Q.   What were those situations?
14  A.   First was a book, my book, "The Money Lawyers."
15    Soon thereafter, an acquaintance who had reviewed that
16    book for the Washington Post told me he just read a book
17    called "The Harvard Mystique" by a man named Enrico Hank

18    Lopez, which argued, essentially, people who graduated
19    from Harvard were superior to the rest of us, and he
20    picked up -- you're a Harvard graduate?
21  Q.   I am not.
22  A.   He picked up large chunks of "The Superlawyers"
23    without our permission.  On the advice of my agent, I
24    retained a lawyer in New York who specialized in
25    literary affairs, and we collected settlement from the
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 1    author.
 2        Second was a book called "Korea:  The Untold
 3    Story of the War."  I knew a woman, a Korean-American
 4    woman, in Washington who professed to have connections

 5    with the South Korean publishers.  And through Brandt,
 6    we commissioned her to go to Seoul and try and sell
 7    Korean rights to the book.
 8        She gets into Seoul.  The first day she's there
 9    she sees leading dailies in the country having large
10    chunks of the book, even my picture in there, checks,
11    they're not a member of the Copyright Convention, game
12    over.
13        She flies back to L.A.  Going through the
14    airport, she sees on a kiosk English language editions
15    of the same paper, same material.  Okay.  I retain a
16    lawyer in Virginia, where I resided at the time, and we
17    sued.
18        One of the first people we deposed was one of
19    the Korean publishers, and he was asked, "Mr. So-and-So,
20    do the words 'copyright' mean anything to you?"  He
21    said, "Yes, yes.  If you copy, you must copy right, not
22    copy wrong."
23        And shall we say the settlement talks
24    progressed fairly rapidly after that.
25  Q.   Let me first ask a question about the situation
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 1    with respect to "The Money Lawyers."  This was a
 2    situation where another book copied substantial portions
 3    of your book "The Money Lawyers"?
 4  A.   No, "The Superlawyers."
 5  Q.   I'm sorry.  "The Superlawyers."
 6        MR. BONI: He mentioned both books in the
 7    earlier response.
 8        MR. GRATZ: Understood.  Okay.
 9        BY MR. GRATZ: 
10  Q.   So your first response with respect to the book
11    "The Harvard Mystique" related to your book "The
12    Superlawyers"?
13  A.   Yes, correct.
14  Q.   And the book "The Harvard Mystique" copied
15    substantial portions?
16  A.   Yes.
17  Q.   Was the copying verbatim?
18  A.   It's a long time ago.  In some instances, it
19    was.  Some was just changed a word here or there,
20    paraphrase.
21  Q.   About how much of "The Superlawyers" was
22    copied?
23  A.   At this late date, I couldn't tell you.
24  Q.   More than about a page?
25  A.   Oh, yeah, far more than a page.
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 1  A.   No.
 2  Q.   Why not?
 3  A.   Because one writer against a multi-billion
 4    dollar corporation.
 5  Q.   What efforts have you undertaken to request
 6    that your books be removed from Google books?
 7        MR. BONI: Object to form.  He said he didn't.
 8  A.   I was advised by Brandt when this first started
 9    brewing, "Wait, there's going to be litigation by people
10    that can afford it, Authors Guild and perhaps
11    publishers."
12        BY MR. GRATZ: 
13  Q.   Do you know whether Google removes books from
14    Google books upon requests from authors?
15  A.   I have not the slightest idea.
16  Q.   If Google were to remove books from Google
17    books upon requests from authors, would that change your
18    view of Google's activities?
19        MR. BONI: Object to form.
20  A.   No.
21        BY MR. GRATZ: 
22  Q.   Why not?
23  A.   Because there's still a mass of books they've
24    already stolen that are in the digital base, and they're
25    there.

Page 55

 1  Q.   And that objection would continue even though
 2    Google -- strike that.
 3        In 2011 what were your sources of income?
 4  A.   My what?
 5  Q.   Sources of income.
 6  A.   Reviews and occasional lecture.
 7  Q.   What do you mean by "reviews"?
 8  A.   Book reviews for the Washington Times,
 9    Washington Lawyer magazine.  And I had unearned income.

10  Q.   What unearned income is that?
11  A.   Keyhole, Social Security.
12  Q.   Anything else?
13  A.   Some occasional stock dividends.
14  Q.   Did you receive any royalty or licensing income
15    from your books in 2011?
16  A.   No.  Let me strike that.  A professor in some
17    college in the Midwest -- can't recall the name -- for
18    years has paid an annual fee for reproduction of the
19    portion of "The Best Years" pertaining to soap operas.
20    I think we got a check from that guy in 2011.  I think
21    we did.
22  Q.   Is that portion of "The Best Years" titled
23    "Birth of the Tube"?
24  A.   Yes.
25  Q.   Do you know how much was paid?
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 1  A.   Several hundred dollars.  250, 300, something
 2    of that nature.
 3  Q.   I want to turn back for a moment to the terms
 4    of your agreement with your attorneys.
 5  A.   With who?
 6  Q.   With your attorneys.
 7  A.   Yes, sir.
 8  Q.   Do you have the independent ability to reject a
 9    proposed settlement that your attorneys believe is in
10    the interest of the class?
11        MR. BONI: Object to form.
12  A.   I don't know.
13        BY MR. GRATZ: 
14  Q.   Does your -- who paid your -- actually, strike
15    that.
16        You wouldn't have had any travel expenses
17    coming.
18  A.   He bought lunch.
19        MR. BONI: Subway.
20        MR. GRATZ: We'll mark as Exhibit 2 a
21    multi-page document titled "Books by Joseph C. Goulden,
22    in chronological order."
23        (Goulden Exhibit 2 was marked for
24    purposes of identification.)
25        BY MR. GRATZ: 
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 1  Q.   Mr. Goulden, you have before you what's been
 2    marked as Goulden Exhibit 2.  Do you recognize this
 3    document?
 4  A.   Yes, I do.
 5  Q.   What is it?
 6  A.   A list I prepared of books I published.  I
 7    misspelled "Superlawyers."  The word -- the spell
 8    checker misspelled it for me.  Should be one word
 9    "Superlawyers."
10  Q.   In addition to the books listed on Exhibit 2,
11    did you write a book called "Guatemala"?
12  A.   No.
13  Q.   Did you write or contribute to a book called
14    "The Search for the Gold of Tutankhamen"?
15    T-u-t-a-n-k-h-a-m-u-n (sic).
16  A.   I wrote an article for The Daily Texan at
17    University of Texas about a man who was involved in the
18    expedition.  So far as I know, that's the only time I've
19    written about King Tut.
20  Q.   Have you written a book called "It's Better to
21    Know the Judge Than the Law"?
22  A.   No.
23  Q.   Have you had any involvement in a book called
24    "Whose Who Among American High School Students"?
25  A.   Who?
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 1  Q.   A book called "Whose Who Among American High
 2    School Students."
 3  A.   No.
 4        MR. BONI: Could be there's another Joe Goulden
 5    out there.
 6        BY MR. GRATZ: 
 7  Q.   Just gotta run it down, you know.
 8        And are you listed as the author of a book
 9    called "The News Manipulators"?
10  A.   I was co-author with two other persons.
11  Q.   Is "The News Manipulators" one of the books
12    about which you are making claims in this lawsuit?
13  A.   No.  I think the copyright's in the name of
14    Accuracy in Media.
15  Q.   How did -- strike that.
16        So it's your understanding that the material
17    that you contributed as a co-author to "The News
18    Manipulators" is not material in which you own
19    copyright?
20  A.   No, I do not.
21  Q.   How did Accuracy in Media come to own the
22    copyright in that material?
23  A.   I was involved at the time as director of media
24    analysis for Accuracy in Media.
25  Q.   And was the material that you contributed as
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 1    co-author "The News Manipulators" contributed within the
 2    scope of your employment at Accuracy in Media?
 3  A.   Yes, it was.
 4  Q.   Are all of your books nonfiction?
 5  A.   Yes.
 6  Q.   What is the purpose for which you wrote your
 7    books?
 8        MR. BONI: Object to form.
 9  A.   To make a living and to satisfy my long-time
10    desire to be a writer.
11        BY MR. GRATZ: 
12  Q.   Are your books works of journalism?
13        MR. BONI: Object to form.
14  A.   No.
15        BY MR. GRATZ: 
16  Q.   You have written works of journalism; is that
17    right?
18  A.   I was a newspaperman for ten years.
19  Q.   What is the difference between your books and
20    what you consider journalism?
21  A.   Journalism seems to be sort of -- it's not
22    the in-depth research that you would do for a book.
23    There's a difference between what I write and what is
24    called journalism.
25  Q.   Because the depth of research, for example,
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 1    that goes into your book is deeper than a typical
 2    journalistic --
 3  A.   Trying to put things in historical context,
 4    explain why things happen the way they do.
 5  Q.   With respect to the book in which you're listed
 6    for an author, other than "The News Manipulators," do
 7    you own copyright in each of those books?
 8  A.   Yes, I do.
 9  Q.   Were each of those books published pursuant to
10    a publishing contract?
11  A.   Yes.
12  Q.   Other than the republication contract with
13    Dover for "The Dictionary of Espionage" and the
14    translation publication contract with respect to the
15    Chinese edition of the book "Korea," are you in
16    possession of any of the publishing contracts for your
17    books?
18  A.   No, I'm not.
19  Q.   Do you know whether copies of your publishing
20    contracts for those books exist?
21  A.   The only other place they would be, would be in
22    the files of the individual publishers of our agent
23    Brandt & Hochman.  They made a record search, and they
24    could not come up with any.
25  Q.   So Brandt & Hochman, the literary agency with
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 1    whom you're affiliated and with whom you were affiliated
 2    at the time of the publication of each of these books,
 3    searched their records and were unable to find
 4    publishing contracts with respect to any of your books
 5    other than the republication contract for "The
 6    Dictionary of Espionage" and the Chinese translation
 7    publication contract for the book on the Korean War?
 8  A.   Correct.
 9  Q.   Turning your attention to Exhibit 2, which is
10    in front of you, your first book was titled "The Curtis
11    Caper"; is that right?
12  A.   Correct.
13  Q.   That was published in 1965 by G.P. Putnam's
14    Sons?
15  A.   '65, yes.
16  Q.   Your second book was titled "Monopoly," and
17    published in 1968; is that right?
18  A.   Right.
19  Q.   Did the publication contract that you had with
20    G.P. Putnam with respect to "Monopoly" provide for
21    reversion of rights to you under certain circumstances?
22  A.   Standard publishing contract calls for
23    reversion under certain conditions.  I do not recall
24    what it was for "Monopoly."
25  Q.   Do you know whether those conditions were
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 1    satisfied with respect to "Monopoly"?
 2  A.   I don't know.
 3  Q.   So sitting here today, do you know whether or
 4    not the rights to "Monopoly" have reverted to you?
 5  A.   We hold the copyright.
 6  Q.   How do you know that?
 7  A.   Copyright's in my name.
 8  Q.   As part of the publication contract for
 9    "Monopoly," did you transfer copyright to your
10    publisher?
11        MR. BONI: Object to form.
12  A.   I don't have the contract.  I'm not gonna
13    guess.
14        BY MR. GRATZ: 
15  Q.   In order to answer my question, you would need
16    to look at the terms of the contract?
17  A.   Yeah.
18  Q.   The next book on the list is titled "Truth is
19    the First Casualty."  Do you see that?
20  A.   Yes.
21  Q.   Was there a publishing contract with respect to
22    "Truth is the First Casualty"?
23  A.   Yes, there was.
24  Q.   Did it provide for reversion of rights to you
25    under certain circumstances?
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 1  A.   I don't know.  I do know that the rights were
 2    reverted to us.
 3  Q.   How do you know that?
 4  A.   Brandt told me.  We were discussing a deal for
 5    a movie, and he assured me we had the copyright in our
 6    hands.
 7  Q.   When was your discussion with Mr. Brandt
 8    regarding the rights for "Truth is the First Casualty"
 9    that you referred to in your previous --
10  A.   A couple years after the publication of the
11    book.
12  Q.   So that would be in the mid-1970s?
13  A.   Yes.
14  Q.   Other than your conversations with Mr. Brandt
15    in the mid-1970s, do you have any other information
16    regarding whether -- or whether you own the rights to
17    "Truth is the First Casualty"?
18  A.   I now own it totally, yeah.
19  Q.   And you know that because Mr. Brandt told you
20    during that conversation in the mid-1970s?
21  A.   Yes.  And the movie never materialized, but...
22  Q.   Do you have any documentation regarding the
23    facts that Mr. Brandt told you about the conversation in
24    the mid-1970s?
25  A.   No, I do not.
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 1  Q.   The next book on the list is titled "The Money
 2    Givers" published in 1970 by Random House.  Was there a

 3    publishing contract with respect to "The Money Givers"?
 4  A.   Yes, sir, there was.
 5  Q.   Did it provide for reversion of rights to you
 6    upon occurrence of --
 7  A.   Same answer.  I don't recall because I don't
 8    have the contract.
 9  Q.   And do you currently own the rights to "The
10    Money Givers"?
11  A.   I don't know.
12  Q.   The next book on the list is "The
13    Superlawyers."  Was there a publishing contract with
14    respect to "The Superlawyers"?
15  A.   Yes, there was.
16  Q.   Did it provide for reversion?
17  A.   Yes.
18  Q.   Do you currently own the copyright to "The
19    Superlawyers"?
20  A.   Yes, I do.
21  Q.   How do you know that?
22  A.   Reversion.
23  Q.   On what do you base your belief that the rights
24    have reverted to you?
25  A.   My recollection.
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 1        MR. BONI: Object to form.  You can answer.
 2  A.   My recollection is that Brandt & Hochman
 3    recently furnished me a letter of the reversion from
 4    Weybright & Talley.
 5        BY MR. GRATZ: 
 6  Q.   Have you -- about when did Brandt furnish you
 7    that letter?
 8  A.   He gave me a copy of it immediately after it
 9    was issued some time ago, and he gave me a copy of it in
10    the last month when we were trying to get the
11    documentation in response to your request.
12  Q.   Did you provide that letter to Mr. Boni?
13  A.   Yes, I did.
14  Q.   You'll see near the bottom of the page there's
15    a reference to a book published in 1982 called "Korea:
16    The Untold Story of the War."
17  A.   Yes.
18  Q.   And that was published by the Times Book
19    Company; is that right?
20  A.   Right.
21  Q.   Is that the book company of the New York Times?
22  A.   At one time it was affiliated with them.  I
23    don't think it's part of the Times anymore.
24  Q.   Was there a publishing contract with respect to
25    the book "Korea"?
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 1  A.   Yes, there was.
 2  Q.   Did it provide for reversion of the rights to
 3    you under certain circumstances?
 4  A.   I presume it did because we have the rights
 5    back.
 6  Q.   How do you know you have the rights back?
 7  A.   'Cause we signed the contract with the Chinese
 8    publisher which gave him rights for the Chinese language
 9    publication.
10  Q.   Do you possess any documents other than the
11    contract in which you licensed those rights to the
12    Chinese publisher reflecting that you have a reversion
13    of the rights in "Korea"?
14  A.   I do not remember all the letters that we
15    furnished to you from Brandt through Mr. Boni.  I'm
16    sorry.  I should have reviewed them before I came over.
17  Q.   Is it your belief that you possess a reversion
18    letter with respect to Korea?
19  A.   It's my belief I think we got one from Brandt,
20    I think.  I'm relying on memory now.  I should have made
21    a list of these.
22        MR. BONI: Do you not have those?
23        MR. GRATZ: I don't have one for "Korea."
24        MR. BONI: Whatever I got, I sent to you so...
25        BY MR. GRATZ: 
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 1  Q.   In 1982 you published a book about Jerry Wurf;
 2    is that right?
 3  A.   Right.
 4  Q.   And that was published by Atheneum,
 5    A-t-h-e-n-e-u-m?
 6  A.   Right.
 7  Q.   Is that right?
 8  A.   Correct.
 9  Q.   Was there a publication contract with respect
10    to the book on Jerry Wurf?
11  A.   Yes, there was.
12  Q.   Did it provide for reversion under certain
13    circumstances?
14  A.   I presume it did.  I don't know.  I don't have
15    the contract.
16  Q.   And have you received the letter acknowledging
17    the reversion of rights in the book on Jerry Wurf?
18  A.   I don't have one in my possession.
19  Q.   Do you know whether one ever existed?
20  A.   I do not know.
21  Q.   Do you know whether the rights have, in fact,
22    reverted to you on the book on Jerry Wurf?
23  A.   I do not know.
24  Q.   The next book on the list is titled "There are
25    Alligators in Our Sewers."  Do you see that?
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 1  A.   Yes.
 2  Q.   And that was published by Dell; is that right?
 3  A.   Whatever is on the title page.
 4        MR. BONI: The witness is looking at the book
 5    that is in Joe Gratz' hand when he made that comment.
 6        BY MR. GRATZ: 
 7  Q.   I'm holding the book in my hand and looking at
 8    the copyright page to see if it's anyone other than
 9    Dell.  We'll set that question aside for now.
10        You co-authored that book with Paul Dickson?
11  A.   Yes, sir.
12  Q.   Are you co-owners of the copyright with Paul
13    Dickson?
14  A.   Yes.
15  Q.   You were co-authors?
16  A.   Yes.
17  Q.   Do you have an agreement with Paul Dickson
18    governing the rights to "There are Alligators in Our
19    Sewers"?
20  A.   Do I have an agreement?
21  Q.   Yes, with Paul Dickson.
22  A.   Well, we have the copyright, yes.  And whatever
23    we get, we share equally.
24  Q.   Was there a publication contract with respect
25    to "There are Alligators in Our Sewers"?
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 1  A.   Yes, there was.
 2  Q.   Did it provide for reversion of rights in
 3    certain circumstances?
 4  A.   I don't recall.
 5  Q.   Have the rights reverted?
 6  A.   I don't recall.
 7  Q.   Do you know whether today you own any rights in
 8    "There Are Alligators in Our Sewers"?
 9  A.   Never assume anything.  I understand I do.
10  Q.   On what do you base that understanding?
11  A.   Common industry practice.
12  Q.   What common industry practice is that?
13  A.   The writer owns the book.  When it goes out of
14    print, it's yours.
15  Q.   Do you understand that under some circumstances
16    a writer has to take certain action in order to cause a
17    reversion of the rights?
18        MR. BONI: Object to form.
19  A.   No, I did not know that.
20        BY MR. GRATZ: 
21  Q.   Do you know whether the publication contract
22    for "There Are Alligators in Our Sewers" required you to
23    send in a request for reversion of rights?
24  A.   I do not know.
25  Q.   In order to know that, you would need to look
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 1    at the contract and see what it says?
 2  A.   Yes.
 3  Q.   The third from the bottom of the page, you'll
 4    see a book called "Fit to Print," published in 1988.
 5  A.   Yes.
 6  Q.   By Lyle Stuart, S-t-u-a-r-t.  Was there a
 7    publishing contract with respect to "Fit to Print"?
 8  A.   Yes, there was.
 9  Q.   Did it provide for reversion of rights under
10    certain circumstances?
11  A.   Yes, it does.
12  Q.   Have those rights reverted to you?
13  A.   Yes.
14  Q.   And under what do you base your answer?
15  A.   Because Lyle's widow, Carol Stuart, sent me a
16    crate of 50 books saying "This is yours.  We're out of
17    business."
18  Q.   Do you base your answer on anything else?
19  A.   No.  When Lyle died, the publishing company
20    went up in the air.
21  Q.   Do you know whether the -- strike that.
22        Do you know whether the Lyle Stuart publishing
23    company took any action to transfer rights to you?
24  A.   I don't know.
25  Q.   Sitting here today, do you know whether or not
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 1    the rights have, in fact, transferred to you or whether
 2    they remain in whatever remains of Lyle Stuart?
 3        MR. BONI: Object to form.
 4        BY MR. GRATZ: 
 5  Q.   The publishing company, obviously.
 6  A.   I have not the slightest idea.
 7  Q.   The next book on the list is titled
 8    "Myth-Informed."  Do you see that?
 9  A.   Yes, I do.
10  Q.   And that was also co-authored with Paul
11    Dickson?
12  A.   Yes, it was.
13  Q.   You share equally in your respective rights?
14  A.   Correct.
15  Q.   Was there a publishing contract with respect to
16    "Myth-Informed"?
17  A.   Yes.
18  Q.   Did it provide for reversion of rights upon
19    occurrences of certain events?
20  A.   I presume so.
21  Q.   Have the rights in "Myth-Informed" reverted to
22    you?
23  A.   I don't know.
24  Q.   So sitting here today, you don't know whether
25    or not you possess rights in "Myth-Informed" or whether
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 1    they were remain in the publishing company?
 2  A.   No, I do not.
 3  Q.   The next and last book on the list is "The
 4    Money Lawyers."  Do you see that?
 5  A.   Yes, I do.
 6  Q.   Published by Talley, St. Martin's Press?
 7  A.   Yes.
 8  Q.   Was -- and that book was published in 2006; is
 9    that right?
10  A.   Yeah.
11  Q.   That's after the commencement of this
12    litigation; is that right?
13  A.   This, yeah.  Okay.  You consider it new
14    litigation after the first settlement was rejected?
15  Q.   Let me withdraw the question.  Litigation
16    started when the litigation started.
17        Was there a publishing contract with respect to
18    "The Money Lawyers"?
19  A.   Yes, there was.
20  Q.   Did it provide for reversion of rights upon the
21    occurrence of certain events?
22  A.   I presume it did.
23  Q.   Have those rights reverted to you?
24  A.   I have not seen formal reversion.
25  Q.   So is it your belief that the rights have not
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 1    yet reverted to you?
 2  A.   Again, this is another publisher out of
 3    business who sent me a crate of books, and there may
 4    have been a letter saying "It's Yours."
 5  Q.   Did you retain that letter?
 6  A.   No.
 7  Q.   Did you keep it?
 8        Do you have a recollection of there being such
 9    a letter or was your previous answer based on sort of
10    thinking there might have been such a letter?
11  A.   There might have been.
12  Q.   But you don't recall one way or another whether
13    there was?
14  A.   No.
15  Q.   All of your books are out of print; is that
16    right?
17  A.   With two exceptions we noted earlier.
18  Q.   And those two exceptions are "The Dictionary of
19    Espionage" being reprinted by Dover and the Chinese
20    version of "Korea"?
21  A.   Correct.
22  Q.   Have you had any e-mail correspondence
23    regarding this litigation with anyone other than your
24    lawyers?
25  A.   I notified Paul Dickson last week that this
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 1  Q.   When this case began, was the firm of Milberg
 2    Weiss involved?
 3        MR. BONI: Object to form.
 4  A.   I don't recall.
 5        BY MR. GRATZ: 
 6  Q.   When this case began, was Bill Lerach a lawyer
 7    at Milberg Weiss?
 8  A.   Yes.
 9  Q.   When this case began, was Mel Weiss a lawyer at
10    Milberg Weiss?
11        MR. BONI: Object to form, and the previous
12    question.  You can answer.
13  A.   Yes, he was.
14        BY MR. GRATZ: 
15  Q.   In a previous answer, you referred to a time
16    when this suit came to life again.  Do you recall that?
17  A.   Yes.
18  Q.   What time are you referring to?
19  A.   Oh, I can't recall.
20  Q.   Was it in the last two years?
21  A.   It probably was.
22  Q.   And is it right that, at that time, you made
23    inquiries regarding the reputation of the Milberg lawyer
24    listed as counsel in this case?
25        MR. BONI: Object to form.  That
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 1    mischaracterizes his previous testimony.  It does.
 2  A.   I asked two lawyers in New York that I respect
 3    quite a bit on an off-the-record basis to let me know,
 4    tell me, what their view was on the Milberg lawyer
 5    involved in this case.
 6        BY MR. GRATZ: 
 7  Q.   And was that Milberg lawyer Sanford Dumain?
 8  A.   Whatever his name is listed.  My memory's late
 9    in the day.  Whoever's listed on the pleadings.
10  Q.   Before that inquiry, what led to that inquiry?
11    What led you to ask those questions?
12  A.   When I saw this piece of paper that had
13    something on it, had his name on there, Milberg, I never
14    associated him with Milberg Weiss.  Just never dawned on
15    me.
16  Q.   So before the case came back to life in the
17    last two years or around the time you made this inquiry,
18    were you aware that Milberg was involved in the case?
19  A.   I might have been vaguely aware, but it wasn't
20    at the top of my mind.
21  Q.   When you were writing "The Money Lawyers," were
22    you aware that Milberg Weiss was counsel in a case in
23    which you were a class action plaintiff?
24        MR. BONI: Object to form.
25  A.   No, I was not.
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 1        MR. GRATZ: Let me go through my stuff.  I'm
 2    not sure if I have anything further.
 3        MR. BONI: Great.  Thanks.
 4        MR. GRATZ: We'll go off.
 5        (Whereupon, recess was held.)
 6        MR. GRATZ: Nothing further.
 7        MR. BONI: I have nothing.  Thank you.
 8        (Deposition was concluded at 3:24 p.m.)
 9    
10    
11    
12    
13    
14    
15    
16    
17    
18    
19    
20    
21    
22    
23    
24    
25    
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 1        CERTIFICATE OF DEPONENT
 2    
 3        I hereby certify that I have read and examined
 4    the within transcript, and the same is a true and
 5    accurate record of the testimony given by me.
 6    
 7        Any additions or corrections that I feel are
 8    necessary, I will write on a separate sheet of paper to
 9    the original transcript.
10    
11    
12    
13    
14        ________________________
15        JOSEPH GOULDEN
16    
17    
18    
19    
20    
21    
22    
23    
24    
25    
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1

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
------------------------------------------X
THE AUTHORS GUILD, INC., et al., 

          PLAINTIFFS,

          -against-         Case No:  
          05CV8136 (DC) 

GOOGLE INC., 

          DEFENDANT.
------------------------------------------X

               DATE: January 4, 2012

               TIME: 1:05 P.M.

          DEPOSITION of a Plaintiff, BETTY MILES, taken 

by the Defendants, pursuant to a Notice and to the 

Federal Rules of Civil Procedure, held at the offices of 

MILBERG, LLP, One Pennsylvania Plaza, New York, New York 

10119, before Deborah Garzaniti, a Notary Public of the 

State of New York. 

2
A P P E A R A N C E S:1

2

MILBERG, LLP.  3
      Attorneys for the Plaintiffs
      One Pennsylvania Plaza 4
      New York, New York 10119 
      BY: (NOT PRESENT)           5
      

6

BONI & ZACK, LLC.  7
      Attorneys for the Plaintiffs
      15 St. Asaphs Road  8
      Bala Cynwyd, Pennsylvania 19004 
      BY: MICHAEL J. BONI, ESQ.9
           

10

DURIE TANGRI, LLP.  11
      Attorneys for the Defendant
      217 Leidesdorff Street 12
      San Francisco, California 94111 
      BY: JOSEPH C. GRATZ, ESQ.13
      

14

      ALSO PRESENT:  15
         Anita Fore from The Authors Guild

16

17
18
19
20
21
22
23
24
25
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3

F E D E R A L  S T I P U L A T I O N S 1
    2

      IT IS HEREBY STIPULATED AND AGREED by and between 3
the counsel for the respective parties herein that the 4
sealing, filing and certification of the within 5
deposition be waived; that the original of the 6
deposition may be signed and sworn to by the witness 7
before anyone authorized to administer an oath, with the 8
same effect as if signed before a Judge of the Court; 9
that an unsigned copy of the deposition may be used with 10
the same force and effect as if signed by the witness, 11
30 days after service of the original & 1 copy of same 12
upon counsel for the witness.13

14
    15

      IT IS FURTHER STIPULATED AND AGREED that all 16
objections except as to form, are reserved to the time 17
of trial. 18

 19
*    *    *    *20

   21
22
23
24
25
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4

B E T T Y  M I L E S, called as a witness, having been 1
first duly sworn by a Notary Public of the State of New 2
York, was examined and testified as follows:3
EXAMINATION BY  4
MR. GRATZ:    5

MR. GRATZ:  Mark this as Miles Exhibit 1, 6
please.  7

(Whereupon, the aforementioned document was 8
marked as Miles Exhibit 1 for identification as of this 9
date by the Reporter.) 10

Please state your name for the record.11 Q.
Betty Miles.12 A.
What is your address?13 Q.
3306 Wake Robin Drive, Shelburne, Vermont 14 A.

05482.  15
Good afternoon, Ms. Miles.  16 Q.
Good afternoon.  17 A.
How are you?  18 Q.
Fine.  Thank you. 19 A.
So what has been placed in front of you 20 Q.

is marked as Exhibit 1.  21
MR. BONI:  Let's put that before her so it is 22

official. 23
Ms. Miles, are you appearing here today 24 Q.

as a result of your Counsel getting this notice? 25
DIAMOND REPORTING, INC. - info@diamondreporting.com
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5
Yes. 1 A.
So I will ask while we are here today, I 2 Q.

want to have a conversation with you, but she also has 3
to write down everything that we are saying.  We should 4
not talk over each other.  We should say yes and no 5
rather than nodding.  6

Okay, yes.7 A.
And it is a little warm in here and it is 8 Q.

a cold day.  I know you have come a long way.  If you 9
need to take a break at any point, let me know.  10

Thank you. 11 A.
You are here because you are a Plaintiff 12 Q.

in a lawsuit against Google; is that right? 13
That's right. 14 A.
What is the lawsuit about? 15 Q.
The lawsuit is about whether or not 16 A.

Google has the right to have control of my copyrighted 17
books and those of all of the other authors that I 18
represent. 19

What do you mean by control? 20 Q.
I mean being able to do what I want with 21 A.

my own copyrighted books, that is to earn money from 22
them, to sell rights to them. 23

What is Google doing that is interfering 24 Q.
with those rights? 25

DIAMOND REPORTING, INC. - info@diamondreporting.com
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5
6

It is taking control of those rights 1 A.
without asking me whether it has permission to do so. 2

What are you asking the Court to do about 3 Q.
that? 4

To ask permission of me and all of the 5 A.
other authors that I represent before doing something 6
with the books, which have their own copyright, and also 7
to pay damages for the books that they have already 8
taken over, $750. 9

What is Google doing that you object to? 10 Q.
It is not asking my permission as a 11 A.

copyright holder for anything that it is doing, 12
specifically putting quote snippets from the books on 13
the website and sending a copy of a digitized book back 14
to the libraries from which they are cooperating with it 15
in this time. 16

You mentioned the objection to Google not 17 Q.
having asked permission? 18

Yes. 19 A.
If Google had asked your permission 20 Q.

before scanning your book and displaying snippets, what 21
would your response have been?22

MR. BONI:  Objection to the form.  You can 23
answer.  I am placing an objection into the record. 24

THE WITNESS:  Okay.  25
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7
My objection would be that Google 1 A.

shouldn't do that, to me or to any other author. 2
Do you think that that is true of all 3 Q.

authors? 4
I do. 5 A.
What makes you think that? 6 Q.
Well, I want to say common knowledge. 7 A.
Do you base that common knowledge on 8 Q.

anything in particular? 9
Well, I for one don't want my rights 10 A.

taken away from me unless -- I assume other people who 11
are authors as well don't want their rights taken away.  12
I guess I would call that common knowledge. 13

Are you asking for the Court to order 14 Q.
Google to shut down the snippet view portion of Google 15
Books? 16

Among other things. 17 A.
Other than the $750 payment, what things 18 Q.

are those? 19
Digitizing full copies of books. 20 A.
Your books or those of others? 21 Q.
All. 22 A.
Why do you want the Court to order that 23 Q.

Google shut down the snippet view portion of Google 24
Books? 25

DIAMOND REPORTING, INC. - info@diamondreporting.com
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8

Because -- 1 A.
MR. BONI:  Let me object to form.  There is a 2

lot in that question for which there is a lacking of 3
foundation, Google Books, for example.  It hasn't been 4
established if she knows what that is and all of that, 5
so you can do whatever you want.  I am objecting to the 6
form of the question.7

MR. GRATZ:  Sure.  Let me go back a little 8
bit.  9

Are you familiar with a website called 10 Q.
Google Books? 11

Yes. 12 A.
What is Google Books? 13 Q.
I don't know enough to tell you. 14 A.
Do you know anything about Google Books? 15 Q.
Google Books is the site on which one can 16 A.

see snippets displayed. 17
How does one come to see snippets 18 Q.

displayed using Google Books? 19
By calling up and reading it, I suppose. 20 A.
How does one call it up? 21 Q.
By searching for Google Books. 22 A.
Have you used Google Books? 23 Q.
Yes.24 A.
What have you used Google Books for? 25 Q.

DIAMOND REPORTING, INC. - info@diamondreporting.com
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9
To look up my own books. 1 A.
Have you used Google Books for anything 2 Q.

else? 3
No. 4 A.
What did you find when you looked up your 5 Q.

own books on Google Books? 6
I found lists of some of my books. 7 A.
Did you find anything other than lists? 8 Q.
I didn't find anything other. 9 A.
Did you find any of your books having 10 Q.

snippets displayed from them? 11
I have seen snippets displayed. 12 A.
Under what circumstances did you see 13 Q.

snippets displayed?14
MR. BONI:  You can answer. 15

He showed me this morning.  I seen. 16 A.
Before this morning, did you see snippets 17 Q.

of your books displayed? 18
No. 19 A.
When was the most recent time that you 20 Q.

used Google Books? 21
I don't know. 22 A.
Was it in the last year? 23 Q.
Yes.24 A.
About how many times have you used Google 25 Q.

DIAMOND REPORTING, INC. - info@diamondreporting.com
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Books? 1
Very infrequently. 2 A.
Less than ten times? 3 Q.
Yes. 4 A.
Less than five times? 5 Q.
Yes. 6 A.
Less than three times? 7 Q.
Once or twice. 8 A.
Each time it was looking to see whether 9 Q.

your books were there? 10
Just general interest, yes.11 A.
I used the word snippet in an earlier 12 Q.

question.  I just want to make sure we have a common 13
understanding of what that means.  What is a snippet? 14

I want to ask you what you call a 15 A.
snippet, but what I call a snippet is a piece taken from 16
a book or from a blurb about a book, but specifically 17
from the content of the book from which you can get an 18
idea of what the book is about, how it is written.  It 19
depends on which snippet. 20

Why does it depend on which snippet? 21 Q.
Because there could be more than one 22 A.

snippet about any given book. 23
So I am going to go back to a question 24 Q.

that I asked earlier now that we got all of the terms in 25
DIAMOND REPORTING, INC. - info@diamondreporting.com
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11
place.  Is one of the things you are asking the Court to 1
do is to stop Google from displaying snippets of books 2
on Google Books? 3

Yes. 4 A.
Why do you want the Court to do that?5 Q.

MR. BONI:  Object to the form.  6
I want the Court to do that because the 7 A.

snippet comes from a whole book which belongs to me by 8
copyright. 9

What is the relevance of the snippet 10 Q.
coming from a whole book? 11

The snippet is a reference to a book that 12 A.
exists and has been digitized by Google. 13

Why do you want the Court to stop that? 14 Q.
Because I don't want people to read the 15 A.

books that they search via the snippet without my 16
control or my permission. 17

Any other reason? 18 Q.
That will do. 19 A.
If the snippet view feature of Google 20 Q.

Books were shut down, as you are asking the Court to do, 21
would that benefit you?22

MR. BONI:  Object to the form.  23
Yes, it would make it less easier for 24 A.

potential readers to read something that I feel is 25
DIAMOND REPORTING, INC. - info@diamondreporting.com
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12
unauthorized. 1

In any other way would it benefit you? 2 Q.
It would benefit me by knowing this was 3 A.

true for all other authors. 4
Do you think that shutting down the 5 Q.

snippet view feature of Google Books would benefit all 6
of the other members of the class? 7

I do. 8 A.
Do you think that there are any whom it 9 Q.

would harm? 10
I don't know if there is a neutral 11 A.

between benefit and harm. 12
Do you think that it would be neutral as 13 Q.

to some authors? 14
No, I think it would be harmful if the 15 A.

authors, myself included, didn't get the benefit. 16
What benefit of that? 17 Q.
Of not having our books, as I said. 18 A.
So you don't think there are any authors 19 Q.

whom Google Books benefits; is that right?20
MR. BONI:  Object to the form. 21

It is all right.  Let me ask the question 22 Q.
in a clearer way.  23

Do you think there are any authors who are 24
benefited by the snippet view feature of Google Books? 25

DIAMOND REPORTING, INC. - info@diamondreporting.com
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No.  I already said that I think that all 1 A.

authors are harmed by having their copyright used in 2
this way. 3

Do you think there are any countervailing 4 Q.
benefits? 5

In this circumstance, no. 6 A.
Are there any circumstances in which 7 Q.

there would be countervailing benefits?8
MR. BONI:  I think you are getting -- 9

Google is digitizing the books, that 10 A.
means that they are available without a financial 11
benefit to me. 12

To whom are they available? 13 Q.
They are available to anyone who uses a 14 A.

library that has received a copy of the digitized book. 15
If they weren't available to library 16 Q.

patrons as a result of Google's digitization, would you 17
have the same objection? 18

Yes. 19 A.
Why? 20 Q.
Because that is only one instance of 21 A.

harm. 22
What other instances are there? 23 Q.
The very fact that an author doesn't have 24 A.

control of the book, which he or she has copyrighted, 25
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owns the rights to, that's my right and that's the right 1
of every author, so. 2

Do you consider that an economic right? 3 Q.
Among others. 4 A.
Have you lost any sales of books as a 5 Q.

result of Google Books? 6
I have no way of knowing that. 7 A.
Do you think that Google scanning and a 8 Q.

snippet display of your out of print books has resulted 9
in lost sales?10

MR. BONI:  Objection to form.  You can 11
answer. 12

I don't know. 13 A.
Do you think that Google scanning and a 14 Q.

snippet display of your out of print books has resulted 15
in economic harm to you in the form of lost sales? 16

No. 17 A.
Have you done anything to try to find out 18 Q.

whether there have been any lost sales? 19
No. 20 A.
Are any of your books currently in print? 21 Q.
It is a little unclear.  Most of them are 22 A.

out of print.  Some of them are in print in certain 23
versions and not in ours, and publishers hold on to the 24
category in print as long as they possibly can. 25
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15
Why do they do that? 1 Q.
So that they can continue to or out of 2 A.

print so that they can -- you know, they call them out 3
of print when, in fact, they don't intend to make 4
another printing immediately, but might in the future 5
and they can keep you thus from selling the rights to 6
some other publishers. 7

Is that true of any of your books right 8 Q.
now? 9

I don't know. 10 A.
Do you know whether anyone has bought a 11 Q.

copy of one of your books after finding it through 12
Google Books? 13

No, I don't know that. 14 A.
You don't know one way or the other 15 Q.

whether it has happened? 16
I don't know. 17 A.
If that happened, would that be an 18 Q.

economic benefit to you? 19
No.20 A.

MR. BONI:  Object to the form.  You've 21
answered. 22

I have answered. 23 A.
Why not? 24 Q.
Because I wouldn't be getting the royalty 25 A.
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as I otherwise should. 1
Let me clarify my question.  2 Q.

Well, let me ask a different question.  Do 3
you know whether Google is selling copies of your books 4
on Google Books? 5

No. 6 A.
Do you know whether Google is selling or 7 Q.

making available full pages from your books on Google 8
Books? 9

I don't know. 10 A.
Is part of your objection based on a 11 Q.

belief that Google is selling copies of your books on 12
Google Books?13

MR. BONI:  Objection to form. 14
I guess you have to say it again. 15 A.
Is part of your objection as part of this 16 Q.

lawsuit to what Google is doing based on your 17
understanding that Google may be selling copies of your 18
books?19

MR. BONI:  Before you answer, Betty, I want 20
to interpose an objection.  Joe, to clarify when you say 21
part of your objection, are you referring to the 22
allegations set forth in the Complaint or the Witness's 23
personal belief or what?  That is very unclear.  24

MR. GRATZ:  Sure. 25
DIAMOND REPORTING, INC. - info@diamondreporting.com
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book committee? 1

I don't remember.  I don't know. 2 A.
Do you currently hold a position of 3 Q.

leadership? 4
No. 5 A.
About when did you last hold a position 6 Q.

of leadership in the Authors Guild? 7
Eight to ten years ago. 8 A.
Other than being chair of the children's 9 Q.

book committee, have you ever held any other position in 10
the Authors Guild, other than member? 11

No. 12 A.
Did anyone from the Authors Guild 13 Q.

approach you specifically about including your books in 14
the Back In Print program? 15

Not me specifically. 16 A.
How did you come to learn of the program? 17 Q.
Through written materials from the 18 A.

Authors Guild. 19
Like a newsletter? 20 Q.
Informational material on this, yes. 21 A.
Do you know if the Authors Guild receives 22 Q.

revenues from the sales of Backinprint.com editions? 23
No. 24 A.
Do you know the nature of the deal 25 Q.
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between the Authors Guild and iUniverse with respect to 1
the Authors Guild Backinprint.com program?  2

MR. BONI:  Object to the form. 3
I don't know. 4 A.
You said "I don't know"; is that right? 5 Q.
I did.6 A.

MR. GRATZ:  Let's mark as Exhibit 7, this 7
book.  8

(Whereupon, the aforementioned book was 9
marked as Miles Exhibit 7 for identification as of this 10
date by the Reporter.) 11

I handed you what has been marked as 12 Q.
Exhibit 7.  Do you recognize Exhibit 7? 13

Certainly do. 14 A.
What is Exhibit 7? 15 Q.
A book called The Trouble With Thirteen. 16 A.
What is The Trouble With Thirteen? 17 Q.
This is a paperback book.18 A.
Is it a novel? 19 Q.
Yes. 20 A.
A young adult novel? 21 Q.
Yes, it is. 22 A.
What is it about? 23 Q.
Do you really want to know?  24 A.
Briefly?25 Q.
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MR. BONI:  Joe, my God. 1

I could read it to you. 2 A.
I will withdraw the question.  3 Q.

It tells a story; is that right? 4
Yes. 5 A.
It is not a reference book? 6 Q.
It is not a reference book. 7 A.
To learn what happens in the story, you 8 Q.

have to read the book; is that right? 9
That's right. 10 A.
And the reason someone would buy The 11 Q.

Trouble With Thirteen is that they can read the book and 12
it tells the story; is that right? 13

Yes.14 A.
MR. GRATZ:  We will mark this as Exhibit 8, 15

this document.  16
(Whereupon, the aforementioned document was 17

marked as Miles Exhibit 8 for identification as of this 18
date by the Reporter.) 19

I am handing you what has been marked as 20 Q.
Exhibit 8.  Do you recognize Exhibit 8? 21

How do you mean recognize?  I've never 22 A.
seen it before. 23

What is Exhibit 8, if you know? 24 Q.
So far it is bits and pieces from -- oh, 25 A.
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The Trouble With Thirteen, Hey! I am reading! and  1
another The Trouble With Thirteen. 2

Turning your attention to the first three 3 Q.
pages of Exhibit 8.  4

Just a minute. 5 A.
Sorry.  6 Q.
Okay.  The first three pages. 7 A.
Yes.  In the upper left-hand corner, do 8 Q.

you see that it says Google Books? 9
Yes.10 A.
Does this appear to be a page from Google 11 Q.

Books? 12
I don't know. 13 A.
You will see an image under where it says 14 Q.

The Trouble With Thirteen in the upper left-hand corner? 15
Yes. 16 A.
Is that the title page of The Trouble 17 Q.

With Thirteen in the box? 18
Yes.19 A.
Below that it says "from inside of the 20 Q.

book," do you see that? 21
Yes. 22 A.
Underneath that, it is a little hard to 23 Q.

see on this copy, there is the word Annie in a box with 24
a button "search" next to it? 25
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718.624.7200

44

Case 1:05-cv-08136-DC   Document 1003-5    Filed 02/08/12   Page 6 of 16

A397



01/09/2012 11:33:45 AM Page 53 to 56 of 111 14 of 37 sheets

53
Do you understand the Complaint in this case 1

to be seeking a remedy for the display of a list of 2
common terms and phrases in the manner in which you see 3
here on the second page of Exhibit 8? 4

You will have to start that question 5 A.
again. 6

Do you understand The Complaint in this 7 Q.
case? 8

Yes, I do. 9 A.
To be seeking a remedy for the display of 10 Q.

terms and phrases? 11
For this kind of -- not for these 12 A.

specific words. 13
But for the practice of developing and 14 Q.

displaying lists of common terms and phrases? 15
You are still not asking it the way that 16 A.

I want you to ask it.17
MR. BONI:  You can answer it however you want 18

to answer it.  If you don't understand the question, 19
have him ask it again.  20

Well, you are asking if I object to these 21 A.
words being shown?  22

MR. BONI:  He is asking if The Complaint says 23
it. 24

The Complaint does not say anything about 25 A.
DIAMOND REPORTING, INC. - info@diamondreporting.com
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these words.  The Complaint says all authors do not want 1
the text to be so available by so many snippets without 2
the permission of the authors. 3

Your understanding is the Complaint 4 Q.
doesn't deal specifically with lists of common words and 5
phrases; is that right? 6

Not specifically with my books, that is 7 A.
why it has been hard to answer all of these questions. 8

Do you personally object to the display 9 Q.
of a list of common terms and phrases from your books? 10

I do. 11 A.
Why? 12 Q.
Because it implies that there is a 13 A.

scanned book which is then going to be available to 14
libraries.  This is proof of it. 15

So it is not the list itself.  It is that 16 Q.
it implies the copies that would need to be made to make 17
this list; is that right? 18

It implies, yes, copying the book without 19 A.
authorization. 20

Is The Trouble With Thirteen in print? 21 Q.
The Trouble With Thirteen has been 22 A.

printed in many editions, so many that I can't tell you 23
whether overall it is considered by my publisher in 24
print or not.25
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MR. GRATZ:  I will mark as Exhibit 9 a 1

two-page document, the heading Betty Miles Out-Of-Print 2
Titles and In-Print Status Unknown. 3

(Whereupon, the aforementioned document was 4
marked as Miles Exhibit 9 for identification as of this 5
date by the Reporter.) 6

Do you recognize what has been marked as 7 Q.
Exhibit 9? 8

Yes.  It is a list of books of mine that 9 A.
are now out of print.10

What is the second page of Exhibit 9? 11 Q.
Status unknown of my books, whether they 12 A.

are in print or out of print. 13
Between the first and second pages of 14 Q.

Exhibit 9, is this a complete list of your books? 15
Oh, I think I have about 35.  We can 16 A.

count. 17
Let me ask a different question then.  18 Q.

Did you prepare Exhibit 9? 19
Yes, I did. 20 A.
Do you know of any books that aren't 21 Q.

listed on Exhibit 9? 22
No.  I would hope it was a comprehensive 23 A.

list. 24
I think I have come up with five that are 25 Q.
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not on Exhibit 9.  1
MR. BONI:  The Trouble With Thirteen. 2

Is not on this. 3 A.
We will be referring to this list a 4 Q.

couple of times.  I want to confirm just a couple of 5
things.  In addition to the books listed here, you wrote 6
a book called The Trouble With Thirteen? 7

Yes. 8 A.
That was first published by Knopf? 9 Q.
Yes.10 A.
You wrote a book called I Would If I 11 Q.

Could? 12
Yes. 13 A.
That was first published by Knopf? 14 Q.
Yes. 15 A.
That is currently available as An Authors 16 Q.

Guild Back In Print; right? 17
Yes. 18 A.
You also published a book called Maudie 19 Q.

And Me?  20
Yes. 21 A.
It was first published by Knopf? 22 Q.
Yes. 23 A.
You also published a book called The 24 Q.

Secret Life Of The Underwear Champ? 25
DIAMOND REPORTING, INC. - info@diamondreporting.com
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Yes. 1 A.
Which I recall fondly.  2 Q.
Oh, how nice. 3 A.
That was first published by Knopf? 4 Q.
Yes. 5 A.
You also published a book called Sink Or 6 Q.

Swim? 7
Yes. 8 A.
That was first published by Knopf as 9 Q.

well? 10
Yes.11 A.
And you also wrote the other books that 12 Q.

are listed here? 13
Yes.14 A.
Do you know how many of your books have 15 Q.

been scanned by Google? 16
No, I don't. 17 A.
Have you asked Google to remove any of 18 Q.

your books from Google Books? 19
No, not as an individual. 20 A.
Why not? 21 Q.
Because this is part of the claim and I 22 A.

am acting with respect to that. 23
Do you want Google to remove any of your 24 Q.

books from Google Books? 25
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It is not the problem of my books.  It is 1 A.

the problem of the principle of doing this for all 2
books. 3

So apart from your desire that Google 4 Q.
Books be changed with respect to all books, you don't 5
have a particular desire to have your own books removed?6

MR. BONI:  It mischaracterizes the testimony.  7
I object to the form. 8

I mean I care about -- this is something 9 A.
that I care about.  I care about it for my own books, of 10
course they are my own books, I care about it for all 11
authors' books. 12

But you haven't asked Google to remove? 13 Q.
No, well, except as this claim is asking. 14 A.
Do you want Google to remove your books 15 Q.

from Google Books? 16
Yes.17 A.
What is your role in this litigation? 18 Q.
My role is to stand for all other authors 19 A.

and to be aware of the gist of the claim and to approve 20
of that, yes. 21

When did your involvement in this 22 Q.
litigation begin? 23

Back when the original -- I guess that 24 A.
was 2005. 25
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When did you first learn that the Authors 1 Q.

Guild was considering bringing a lawsuit against Google? 2
Probably the year before. 3 A.
From whom did you learn that? 4 Q.
From the Authors Guild. 5 A.
A particular person at the Authors Guild? 6 Q.
I can't tell you.  Certainly from the 7 A.

Authors Guild's bulletin.  I can't tell you because I 8
can't remember. 9

So you learned from the Authors Guild's 10 Q.
bulletin that the Authors Guild was considering bringing 11
a lawsuit against Google? 12

Yes. 13 A.
What happened next? 14 Q.
It did. 15 A.
Did the Authors Guild contact you 16 Q.

specifically about becoming a named Plaintiff? 17
Yes, and I don't know how soon that must 18 A.

have been. 19
Do you remember who at the Authors Guild 20 Q.

contacted you? 21
It probably was Paul. 22 A.
By Paul you mean Paul Akin? 23 Q.
Yes, Paul Akin as director. 24 A.
Do you know why he contacted you 25 Q.
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specifically? 1
Because I have been involved in the Guild 2 A.

in part and because one of my books was in the 3
University of Michigan library which was one of the 4
libraries that is a part of this program. 5

You are in this case as in your status as 6 Q.
a member of the Guild? 7

Partly, in my status as an author, in my 8 A.
work as an author. 9

What was your involvement in the case 10 Q.
before it was filed?  Paul Akin talked to you, you read 11
this in the bulletin, Paul Akin talked to you, what 12
happened next? 13

I can't tell you in sequence.  I know I 14 A.
talked to Anita about the case over time and read a lot 15
about it. 16

Before the case was filed, did you talk 17 Q.
to Anita about it? 18

Probably not. 19 A.
Before the case was filed, did you talk 20 Q.

to anyone other than Paul Akin about it? 21
Not that I remember. 22 A.
Did you talk to Mike Boni about it before 23 Q.

it was filed? 24
No. 25 A.
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the proposed settlement were fair? 1

Yes. 2 A.
But the authors are now asking for a 3 Q.

different amount of money than was in the settlement, is 4
that your understanding? 5

I don't know. 6 A.
Thinking back to the proposed settlement, 7 Q.

were you in charge of deciding what its terms should be? 8
No. 9 A.
Who was? 10 Q.
That's a group of people, not whom I am 11 A.

one. 12
Did you have the independent ability to 13 Q.

reject the settlement? 14
No.  I am not a lawyer. 15 A.
Turning to a different topic in 2011, 16 Q.

just by category, what were your sources of income? 17
Royalties.  Well, Social Security, right, 18 A.

pension, TIAA.  Do you know that?  19
Yes.  20 Q.
And royalties from my own books and 21 A.

royalties from my late husband's books. 22
What is your late husband's name? 23 Q.
Matthew B. Miles. 24 A.
Is your pension related to your work at 25 Q.
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Bank Street? 1
No, no, that was not full-time teaching. 2 A.
About how much, just not in terms of 3 Q.

dollars?4
MR. BONI:  This is personal information.  Can 5

you profer a reason why you are asking for her income 6
right now?  7

MR. GRATZ:  I am not asking for any number of 8
dollars.  9

MR. BONI:  Well, why are you asking these 10
questions?  They seem so far afield in her role as a 11
class representative. 12

What percentage of your income came from 13 Q.
royalties last year? 14

Last year?  15 A.
Yes.  16 Q.
In 2011?  17 A.
Yes. 18 Q.
Is that a legitimate question there?  19 A.

MR. BONI:  I object to the propriety of the 20
question.  I will allow her to answer.  It doesn't 21
violate a privilege, but I think we are far afield of 22
the subject matter of the deposition. 23

15 to 20 percent. 24 A.
About how much of that was from your 25 Q.
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books versus your late husband's? 1

More of it was from my late husband. 2 A.
Turning now to a different topic, The 3 Q.

Trouble With Thirteen, as we said, is a young adult 4
novel; is that right? 5

Yes.  That classification is vague.  This 6 A.
is a young, young adult novel. 7

In that it is aimed as a younger age 8 Q.
group? 9

Yes.  Well, 13. 10 A.
What is the purpose of a young adult 11 Q.

novel?12
MR. BONI:  Object to the form. 13

A young adult novel in general?  14 A.
Yes.  15 Q.
I could talk for a half an hour about 16 A.

that.  I don't know how to sum it up, but it is to 17
entertain, edify, amuse, instruct, all of the purposes 18
of reading, younger people, concentrating mostly -- 19
focusing on their age, their age range, rather than the 20
adults that surround them. 21

Is it right that The Secret Life Of The 22 Q.
Underwear Champ is also an adult novel? 23

Yes, that is really young, young adult. 24 A.
How about Looking On? 25 Q.
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Yes, I would call that a young adult 1 A.
novel. 2

Sink Or Swim? 3 Q.
Around 12 say. 4 A.
Likewise, Maudie And Me And The Dirty 5 Q.

Book is a young adult novel of some description? 6
Yes. 7 A.
All It Takes Is Practice as well? 8 Q.
Yes. 9 A.
As well as I Would If I Could? 10 Q.
A little younger. 11 A.
The Real Me? 12 Q.
Yes.13 A.
And Just The Beginning is also a young 14 Q.

adult novel? 15
Yes. 16 A.
All of those have the purposes that you 17 Q.

described earlier with respect to The Trouble With 18
Thirteen? 19

Yes. 20 A.
Not all of your books are young adult 21 Q.

novels? 22
Right. 23 A.
Others are children's picture books? 24 Q.
Yes.  Some of those are children's 25 A.
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picture books.  There is one and one revised copy of a 1
book about the environment which is really more used by 2
middle school, even high school kids, older elementary 3
kids. 4

Is the book that you are describing Save 5 Q.
The Earth? 6

Yes. 7 A.
So other than Save The Earth, are the 8 Q.

remainder of your books children's picture books? 9
Yes.  There is another one called Hey! I 10 A.

Am Reading! which is a book that it is a picture book, 11
but it is really -- do you have it there?  12

I do.  13 Q.
Okay, so then you can look at it and see.  14 A.

It is focused on the act of reading for kids starting to 15
do that, but it is not what I would call a picture book 16
in the traditional form. 17

Is that because it is instructive rather 18 Q.
than telling a story? 19

It is not a story, it is non-fiction, 20 A.
actually as many picture books are. 21

Save The Earth doesn't tell a story; is 22 Q.
that right? 23

That's right. 24 A.
A House For Everyone does tell a story; 25 Q.
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is that right? 1
No. 2 A.
What is A House For Everyone? 3 Q.
It uses the framework of a day to show 4 A.

children in different sorts of communities or places or 5
families. 6

Is A House For Everyone a children's 7 Q.
picture book? 8

Yes, it is. 9 A.
Likewise, is The Cooking Book a 10 Q.

children's picture book? 11
Yes. 12 A.
And The Feast On Sullivan Street? 13 Q.
Yes, that is a little older than a 14 A.

picture book.  You see that it has a lot of text. 15
A Day of Autumn, Summer, Winter and 16 Q.

Spring? 17
Those are picture books. 18 A.
Mr. Turtle's Mystery? 19 Q.
A little more text, but it is a picture 20 A.

book. 21
Having A Friend? 22 Q.
Picture book. 23 A.
And Goldilocks And The Three Bears, The 24 Q.

Sky Is Falling and the Tortoise And The Hare? 25
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These are really easy to read retellings 1 A.

of old tales. 2
What is the purpose of a children's 3 Q.

picture book? 4
Oh, I could not tell you that, that 5 A.

varies as children's pictures books vary. 6
What is the purpose of A House For 7 Q.

Everyone? 8
MR. BONI:  Object to the form.  9

The purpose is not -- 10 A.
MR. BONI:  Purpose for whom, Joe?  11

For what purpose did you write A House 12 Q.
For Everyone? 13

Well, that's a hard question to ask any 14 A.
writer.  To talk about the different ways that people 15
live, in a way that a young child could comprehend, and 16
to be a nice story to read before bedtime and on and on. 17

With respect to each of the children's 18 Q.
picture books that you've written, we discussed earlier 19
whether short snippets from The Trouble With Thirteen 20
could obviate the need for purchasing the book? 21

Yes. 22 A.
Is that likewise true of your picture 23 Q.

books? 24
Of course a snippet of a picture book 25 A.
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would encompass more of a book, there is pagewise, 1
textwise. 2

Would it obviate the need to purchase the 3 Q.
book? 4

No.  A picture book by definition has 5 A.
pictures in it. 6

And a picture book isn't much good if you 7 Q.
just have that much of it? 8

Yes.9 A.
MR. BONI:  Are we wrapping up soon?  10
MR. GRATZ:  Yes, we are getting there.  I 11

don't think we will go another hour.  12
MR. BONI:  Let's take a short break. 13
(Whereupon, a short recess was taken.14
MR. GRATZ:  We have just come back from a 15

break in the deposition that Mr. Boni requested and the 16
Witness.  17

I have just been reminded that I did, in 18 A.
fact, read the Complaint and that I did sign an 19
agreement and had not put that on to your record. 20

Turning to the question of publishing 21 Q.
contracts, with respect to each of your published books, 22
was there a written publishing contract? 23

Yes. 24 A.
Do you currently have in your possession 25 Q.
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any of those publishing contracts? 1

Oh, yes. 2 A.
Which ones? 3 Q.
I can't tell you. 4 A.
Have you provided any of those publishing 5 Q.

contracts? 6
Maybe not.7 A.

MR. BONI:  Do you want me to check?  Whatever 8
we have we produced.  I don't recall. 9

I don't think I have all of them in my 10 A.
files, but I do have some. 11

Have you provided any of them to Mr. 12 Q.
Boni? 13

I guess not.  14 A.
MR. BONI:  I turned over everything that we 15

had, Joe. 16
But you know you have some of them in 17 Q.

your possession?18
I do. 19 A.
But not all of them? 20 Q.
Not all of them. 21 A.
With respect to A House For Everyone, do 22 Q.

you have the publishing contract? 23
I doubt it.  That was my very first book 24 A.

that was published in 1958. 25
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What were the terms of the publishing 1 Q.

contract for A House For Everyone? 2
I couldn't possibly tell you. 3 A.
Sitting here today, can you tell me the 4 Q.

terms of any of the publishing contracts for your books 5
or would you need to -- 6

By terms, do you mean financial terms, do 7 A.
you mean contract terms?  8

MR. BONI:  You mean the paragraphs?  9
I mean contractual terms.  I mean what 10 Q.

agreements are written down in the contracts? 11
I don't know.  If you see a random 12 A.

contract which can give a branch of, you know, they are 13
legalized paper, five or six pages, small type. 14

You would need to see the contracts 15 Q.
themselves to tell me? 16

Oh, yes. 17 A.
Did the terms of the contracts differ 18 Q.

from book to book at all? 19
Of course. 20 A.
To tell me what the differences are, you 21 Q.

would need to see the contract; is that right? 22
I could tell you I was paid more money as 23 A.

I became a more published author and I had more say in 24
the terms, like under what, you know, selling of rights 25
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and rising of royalties and a whole lot of things. 1

Including non-monetary terms? 2 Q.
Right, including non-monetary terms. 3 A.
Do you know whether any of the publishing 4 Q.

contracts for your books provided that you would retain 5
the digital publication rights? 6

I could tell you that they did not.  I 7 A.
mean that I did, yes, they did not give -- they did not 8
discuss digitalization. 9

They didn't discuss digitization one way 10 Q.
or the other? 11

That's right. 12 A.
And that's true of all of the contracts, 13 Q.

including the ones with Aladdin in the 1990s, or would 14
you need to see the contracts? 15

I would need to see the Simon & Schuster 16 A.
contracts.  The Simon & Schuster contracts are the four 17
easy to read books.  All of the others were published 18
before the question of electronic rights became an 19
issue. 20

Does that include Hey! I Am Reading?  21 Q.
Yes, it does.  It was the last book 22 A.

published by Random before contracts discussed 23
digitization, right. 24

How do you know that? 25 Q.
DIAMOND REPORTING, INC. - info@diamondreporting.com
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I know that because I saw the sign above 1 A.

my editor's desk from Mr. Vitale saying from now on, and 2
it was dated, and I had just signed my contract.  From 3
now on we will not let a contract out of this house 4
without. 5

Without discussing digital rights? 6 Q.
Yes. 7 A.
Did any of the contracts for your books 8 Q.

discuss promotional uses of excerpts from the publisher? 9
No.  I think you asked me that before and 10 A.

I said I don't think that is a contractual use. 11
With respect to any of your books, were 12 Q.

there any oral rather than written agreements -- 13
No. 14 A.
-- after the contract was signed? 15 Q.
No. 16 A.
Did any of the contracts provide for 17 Q.

reversion of rights to you? 18
Yes. 19 A.
Upon occurrence of what event? 20 Q.
It is murky and I would have to look that 21 A.

up.  I do have, as you saw, some reversion of right 22
statements. 23

Were you required to submit a reversion 24 Q.
request? 25
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Yes. 1 A.
With respect to all of them? 2 Q.
Each of them. 3 A.
Did you submit those reversion requests? 4 Q.
As they seemed to be going out of print, 5 A.

yes.  Some of them are still ambiguous. 6
The ambiguous ones are listed on the 7 Q.

second page of exhibit -- 8
Yes, as you saw not complete. 9 A.
Exhibit 9? 10 Q.
Yes. 11 A.
With respect to the titles on the first 12 Q.

page of Exhibit 9.  13
Yes. 14 A.
Have you submitted reversion request 15 Q.

letters with respect to each of those titles? 16
Most of them, yes, but I can't say for 17 A.

sure. 18
MR. GRATZ:  We will mark as Exhibit 10 a 19

letter dated December 5, 1995 to Betty Miles from Alfred 20
A. Knopf, Inc. 21

(Whereupon, the aforementioned document was 22
marked as Miles Exhibit 10 for identification as of this 23
date by the Reporter.) 24

Do you recognize what has been marked as 25 Q.
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Exhibit 10? 1

Yes. 2 A.
What is Exhibit 10? 3 Q.
It is a reversion of rights agreement. 4 A.
It is with respect to the book Just 5 Q.

Think; is that right? 6
Yes.7 A.
It is cced to McIntosh and Otis, Inc.? 8 Q.
Yes. 9 A.
What is McIntosh and Otis, Inc.? 10 Q.
That was my agent. 11 A.
Was that your agent in 1995, your agent 12 Q.

in 1970 or both? 13
I can't remember.  Let's see.  I think I 14 A.

wrote that down somewhere.  No, I don't have it.  I 15
forget when I left my agent.  It was from the beginning 16
until I -- 17

If it refreshes your recollection, here 18 Q.
are the books back.  19

MR. BONI:  You either remember or you don't. 20
I don't remember.  I think it was 21 A.

probably in the early '90s that I left my agent. 22
Why did you leave your agent? 23 Q.
I left my agent because she was not doing 24 A.

well with selling foreign rights and I had been 25
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selling -- I mean my editor wanted my books.  I didn't 1
need her for sales.  She was not doing well on the 2
rights and I was about to make a big sale of rights to 3
paperback rights for a lot of the novels to Knopf, my 4
publisher, and it seemed a good time to be realistic and 5
say that to her and leave her. 6

And Exhibit 10 here is an acknowledgement 7 Q.
that the rights are reverting to you in Just Think; is 8
that right? 9

Yes. 10 A.
So with respect to Just Think, after this 11 Q.

letter was sent, you owned all of the rights; is that 12
right? 13

Yes. 14 A.
Do you still own all of the rights in 15 Q.

Just Think? 16
Sure, this is forever. 17 A.
You haven't transferred any to anyone 18 Q.

since this? 19
No.20 A.

MR. GRATZ:  Let's mark as Exhibit 11 a letter 21
from Amy Nathanson from Random House to Betty Miles 22
dated July 24, 1995. 23

(Whereupon, the aforementioned document was 24
marked as Miles Exhibit 11 for identification as of this 25
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date by the Reporter.) 1
Do you recognize what has been marked as 2 Q.

Exhibit 11? 3
Yes. 4 A.
What is it? 5 Q.
It is a remainder notice of one addition 6 A.

of The Trouble With Thirteen being remaindered.  That 7
means that there will be no more of that printed, in 8
that form. 9

Does Exhibit 11 indicate who owns the 10 Q.
rights with The Trouble With Thirteen? 11

No.  It is only one edition of a book to 12 A.
which I still own the rights. 13

Do you own all rights with The Trouble 14 Q.
With Thirteen? 15

Yes.  Well, no, that is one of the 16 A.
ambiguous ones, whether they reverted or not. 17

When it is reverted or not depends on the 18 Q.
terms of the publishing contract; is that right? 19

It depends on the number on whether each 20 A.
edition of the book has been remaindered. 21

Has each edition with The Trouble With 22 Q.
Thirteen been remaindered? 23

I don't know. 24 A.
Sitting here today, can you tell me 25 Q.
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whether or not you own all of the rights to The Trouble 1
With Thirteen? 2

I don't have a formal acknowledge of the 3 A.
reversion of rights. 4

So some rights may remain with Knopf? 5 Q.
If they -- yes, yes. 6 A.
Depending on whether there is an edition 7 Q.

out there that hasn't been remaindered? 8
Rights don't depend on editions.  It is 9 A.

the rights go with the title. 10
With respect to that title, it is unclear 11 Q.

whether all of the conditions have occurred for there to 12
be? 13

Each edition has been remaindered, in 14 A.
that case I could legitimately ask for a reversion of 15
rights. 16

And you haven't asked for a reversion of 17 Q.
rights with The Trouble With Thirteen? 18

No. 19 A.
That is likely true with respect to 20 Q.

Maudie And Me And The Dirty Book; is that right? 21
I think so.22 A.

MR. GRATZ:  Let's mark as Exhibit 12 a letter 23
dated February 28, 1996 to Betty Miles from Random 24
House.25
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(Whereupon, the aforementioned document was 1
marked as Miles Exhibit 12 for identification as of this 2
date by the Reporter.) 3

Do you recognize Exhibit 12? 4 Q.
Yes. 5 A.
What is it? 6 Q.
It is, again, another remainder notice 7 A.

for a particular edition of the book, in this case 8
Maudie And Me And The Dirty Book. 9

Is Maudie And Me And The Dirty Book 10 Q.
similarly situated as The Trouble With Thirteen? 11

Yes. 12 A.
You haven't sent a reversion request with 13 Q.

respect to Maudie And Me And The Dirty Book? 14
That's right. 15 A.
Have you sent a reversion request with 16 Q.

respect to A Day Of Spring? 17
I don't know. 18 A.
Have you sent a reversion request with 19 Q.

respect to A Day of Autumn? 20
I don't know. 21 A.
Other than the reversion acknowledgment 22 Q.

letters that you provided to your Counsel, do you have 23
any other reversion acknowledgment letters? 24

I may have, but I am not sure. 25 A.
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What would you need to do to find out? 1 Q.
Contact the publisher. 2 A.
Do you possess any other reversion 3 Q.

acknowledgment letters other than the ones that you 4
provided to your Counsel? 5

You just asked me.  I said I wasn't sure. 6 A.
Are there any books for which you had 7 Q.

sent a reversion request letter but not received a 8
reversion acknowledgment letter? 9

At this moment, no. 10 A.
Is it consistent with your recollection 11 Q.

that all of your out of print titles from the beginning 12
through A Day Of Spring published in 1970 are ones for 13
which you don't have a reversion acknowledgment letter? 14

I am not sure which of those.  You have 15 A.
them here, but I don't know which ones they are.16

MR. GRATZ:  We will have this marked as 17
Exhibit 13, a document bearing Bates number P-Miles-025.  18

(Whereupon, the aforementioned document was 19
marked as Miles Exhibit 13 for identification as of this 20
date by the Reporter.) 21

You have been handed what has been marked 22 Q.
as Exhibit 13.  Do you recognize this document? 23

This is Mr.-- oh, no.  Yes, I mean I have 24 A.
been following these articles in the Times, yes. 25
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This is an article by Katie Hafner, 1 Q.
headlined At Harvard, a Man, a Plan and a Scanner; is 2
that right? 3

Yes. 4 A.
This is an article that you clipped from 5 Q.

the newspaper; is that right?6
MR. BONI:  We produced this in the first 7

production six years ago, five or six years ago. 8
I intend to clip things, yes. 9 A.
Do you maintain clipping files of 10 Q.

interesting articles? 11
Yes, I do. 12 A.
What led you to clip this article? 13 Q.
I have been clipping articles about the 14 A.

Google case from the beginning because I am very 15
invested in this.  My opinion on this has been sought 16
and given and I feel that my role in this case is to 17
weigh in on issues around it, so it is important to me 18
to keep up with.  I mean this is an early one, but I 19
read it, not just in the Times, in the New York review 20
of books.  This is important to me because I feel I am 21
really representing authors who want to control their 22
rights and I am concerned that I will weigh in sensibly 23
and be aware and my opinion bears some weight. 24

Turning to the second page of Exhibit 13.  25 Q.
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In the Author Guild's bulletin?  1 A.
Yes.  2 Q.
Yes, there were. 3 A.
Were those articles provided to your 4 Q.

Counsel as part of discovery in this case? 5
I have no idea.6 A.

MR. BONI:  We are not maintaining privilege 7
as to those, Joe.8

MR. GRATZ:  But they haven't been produced?9
MR. BONI:  No.  10
MR. GRATZ:  Nothing further.  11
MR. BONI:  I just have a question or two.12

EXAMINATION BY13
MR. BONI:14

You were just asked among the documents 15 Q.
you were shown was the notice with respect to the 16
settlement agreement in the case; is that correct?17

Yes.18 A.
Did you weigh in with respect to the 19 Q.

settlement agreement? 20
Yes, I did. 21 A.
You testified earlier about royalty 22 Q.

income with respect to your late husband.  What type of 23
author was your husband? 24

He was an academic author.  He wrote 25 A.
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textbooks. 1

You were asked earlier about academic 2 Q.
authors and whether you can fairly represent or I think 3
the word was adequately represent academic authors.  Do 4
you believe that you can? 5

Very much so. 6 A.
Why is that? 7 Q.
Well, not only in my husband's case, but 8 A.

many of his colleagues.  I know a great many academics, 9
as I know a great many plain authors and I know that no 10
matter what kind of book they are writing, they are all 11
concerned about their copyright and the rights of 12
holders of copyright to control their books.13

MR. BONI:  I have no further questions.  14
Thank you.  15
CONTINUED EXAMINATION BY16
MR. GRATZ:  17

One or two questions.  18 Q.
With respect to your husband's books, were 19

they all textbooks? 20
Yes, they were published by Sage 21 A.

Publications, which is essentially a text house in the 22
social sciences essentially, yes. 23

The publishing contracts with respect to 24 Q.
those textbooks, did they provide for that your late 25
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husband could receive a reversion of rights upon 1
occurrence of some event or were they a different kind 2
of contract?3

MR. BONI:  Object to the form.  You can 4
answer. 5

Yes, I don't know what different kind of 6 A.
contract.  They were pretty thorough contracts.  I am 7
not sure about the specific reversion of rights clause. 8

Do you own the copyright in your 9 Q.
husband's books? 10

Yes, I do. 11 A.
And Sage does not; is that right? 12 Q.
I own them. 13 A.
Is that as a result of reversion or 14 Q.

because your husband retained ownership? 15
Because he retained ownership. 16 A.
Do you have any of the publishing 17 Q.

contracts between your husband and Sage Publishing? 18
I am sure I do. 19 A.
Have those been provided to your Counsel 20 Q.

in this case? 21
No. 22 A.
But you know where they are roughly? 23 Q.
Yes. 24 A.
You would be able to provide them? 25 Q.
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Yes.1 A.
But sitting here today, you can't tell me 2 Q.

exactly what the terms of those contracts were without 3
looking at them; is that right? 4

I could tell you that they are contracts 5 A.
that any academic would be pleased to have. 6

MR. GRATZ:  No further questions. 7
THE WITNESS:  Thank you. 8
(Whereupon, 3:55 P.M. the Examination of this 9

Witness was concluded.)10
11
12
13

               __________________________
                  BETTY MILES14

15

16
Subscribed and sworn to before me

17
this _____ day of _______________ 2012. 

18

__________________________   19
        NOTARY PUBLIC

20
21
22
23
24
25
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97
               E  X  H  I  B  I  T  S1

2
M ILE S  E X H IB IT S :3

4
EX H IB IT   E X H IB IT                             PA G E5
N U M B E R    D E S C R IPT IO N  6
  1       N o tic e  o f D ep o s it io n                4                                                         7

  2       A  p a g e  fro m  th e  b o o k  ca lle d  8
         T h e  R ea l M e                         2 3           

9
  3       A  p a g e  fro m  th e  b o o k  ca lle d  
         G o ld ilo ck s  A n d  T h e  T h re e  B ea rs      2 710
 
  4       A  d e sc r ip t io n  o f th e  b o o k  11
         G o ld ilo ck s  A n d  T h e  T h re e  B ea rs      2 9  

12

  5       A  d isp la y  o f a  p a rt ia l p ag e  fro m13
         Ju s t T h e  B eg inn in g                  3 5

14
  6       T he  b o o k  t it le d  Ju s t T h e  B eg in n in g  3 7

15
  7       T he  b o o k  t it le d  T h e  T ro u b le  W ith  
         T h irte en                            4 216

  8       W eb  p ag e s  co n s is t in g  o f n in e  p ag e s  4 317

  9       T w o -p ag e  d o cu m en t t it le d  B e tty  M ile s  -          18
         O u t-O f-P r in t T it le s  a n d  
         In -P r in t S ta tu s  U n kn o w n             5 519

  1 0      Le tte r d a ted  D e cem b e r 5 , 20
         1 9 9 5  to  B e tty  M ile s  fro m  
         A lfre d  A . K n o p f                    7 721

   1 1     Le tte r fro m  A m y  N a th an so n  22
         fro m  R an d o m  H o u se  to  B e tty  
         M ile s  d a ted  Ju ly  2 4 , 1 9 9 5           7 9  23
      
         (E xh ib its  co n tin u e  o n  n ex t p ag e )24

25
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98
M ILE S  E X H IB IT S :1

2
EX H IB IT   E X H IB IT                             PA G E3
N U M B E R    D E S C R IPT IO N  4
  1 2      Le tte r d a ted  F eb ru a ry  2 8 , 1 9 9 6  to  5
         B e tty  M ile s  fro m  R an d o m  H o u se       8 2

6
  1 3      A n  a rt ic le  b ea r in g  B a te s  

         n u m b e r P -M ile s -0 2 5                  8 37

  1 4      E -M a il fro m  th e  A u th o rs  G u ild  to  8
         B e tty  M ile s  o f S e p te m be r 2 3 , 2 0 0 5   8 7

9
10

                  11
                  I  N  D  E  X12

13
EX A M IN A T IO N  B Y                               PA G E14
M R . G R A TZ                                    3 , 9 415
M R . B O N I                                    9 316

17
18
19
20
21
22
23
24
25
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           C  E  R  T  I  F  I  C  A  T  E1

2

S T A TE  O F  N E W  YO R K       )3
                             :   S S .:

C O U N T Y  O F  R IC H M O N D      )4
5
6

         I , D E B O R A H  G A R Z A N IT I, a  N o ta ry  Pu b lic  fo r a n d  7
w ith in  th e  S ta te  o f N e w  Y o rk , d o  h e reb y  ce rt ify :8
         T h a t th e  w itn e ss  w h o se  e x am in a tio n  is  9
h e re in b e fo re  se t fo rth  w a s  d u ly  sw o rn  an d  th a t su ch  10
exam in a tio n  is  a  tru e  re co rd  o f th e  te s t im o n y  g ive n  b y  11
th a t w itn ess .12
         I  fu rth e r ce rt ify  th a t I  am  n o t re la ted  to  a n y  13
o f th e  p a rt ie s  to  th is  a c t io n  b y  b lo o d  o r b y  m a rr iag e  14
an d  th a t I  am  in  n o  w ay  in te re s ted  in  th e  o u tco m e  o f 15
th is  m a tte r.16
         IN  W IT N E S S  W H E R E O F , I  h ave  h e reu n to  se t m y  h an d  17
th is  6 th  d a y  o f Ja n u a ry  2 0 1 2 . 18

19

20
               _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

                    D E B O R A H  G A R Z A N IT I21
22
23
24
25
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B. M]LES

1 CERTTF]CATE

z

3 STATE OF NEW YORK
: ÞÞ.:

4 COUNTY OF RICHMOND )

5

6

7 I, DEBORAH GARZANfTI, a Notary public for and

I within the State of New York, do hereby certify:
9 That. the wit.ness whose examinat.ion is

10 hereínbefore set forth was duly s\^¡orn and that such

11 examínation is a true record of the testimony given by

12 that witness.

13 f further certify that f am not related to any

14 of the parties to this action by blood or by marriage

15 and that I am in no way interested in the outcome of
16 this matter.

L7 IN WITNESS WHEREOF, f have hereunto set my hand

18 this 6th day of January 20i-2.

19

20 
b o{o",,,/--- 6,* 7 "r^,i/,2I DEBORAH GARZANTí]

23

24

25
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B. MILES 

1 C E R T I F I CAT E 

2 

3 STATE OF NEW YORK 
SS. : 

4 COUNTY OF RICHMOND 

5 

6 

7 I, DEBORAH GARZANITI, a Notary Public for and 

8 within the State of New York, do hereby certify: 

9 That the witness whose examination is 

10 hereinbefore set forth was duly sworn and that such 

11 examination is a true record of the testimony given by 

12 that witness. 

13 I further certify that I am not related to any 

14 of the parties to this action by blood or by marriage 

15 and that I am in no way interested in the outcome of 

16 this matter. 

17 IN WITNESS WHEREOF, I have hereunto set my hand 

18 this 6th day of January 2012. 

19 

20 

21 

22 

23 

24 

25 

DEBORAH GARZANI I 

DIAMOND REPORTING, INC. - info@diamondreporting.com 
718.624.7200 

99 
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10". • 
-.- ": t 

MACMILLAN PUBLISHING COMPANY 
A DtVItION Of MACMILLAN. iNC 

.' . .... ' 

866 Third Avenue. New York, N. V. uxm 

AGREEMENT made this, 15th day of September , 19 89 , 
between Macmillan Publishing Company, a dIvisIon of Macmillan, 
Inc., 866 Third Avenue, New York, NY 10022 (t,he "publisher-) 
and . Jim Bouton. 265 Cedar Lane. TeaneCJs.! NJ 07666 (the "Author-) 
with respect to a book tentatively entitled 

BAil EQUB (hereinafter 
referred to as the ·Work i ). 

1. Grant of Rights 

Author grants to Publisher the exclusive right to print, 
publish, distt ibute and sell the Work and to exercise 
the subsidiary rights listed in paragraph 5 below 
throughout the ~4 United States of America. its territories 
and dependencies. Canada. and the Philippine Republic. and United 
States installations abroad, and non-exclusively In the Open Market 
excluding the British Commonwealth 

(hereinafter the -Territory"). Except as otherwise 
provided herein, Publisher may exercise the rights 
granted for the full term of copyr ight (including any 
renewals and extensions) provided by law in each country 
included within the Territory, under any copyright laws 
now or hereafter in force. 

2. The Work 

a) The Work is deser ibed as follows: Jim Boutools BALL FUR is an accoont.. 
in journal fonn, of his years in major league baseball •. The Work is of approximately 

80.000 words. with a new epilogue by Author. 
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.. 

b) 

/epilogue for the 

c) 

Except as otherwise disclosed by Author to 
Publisher: pr ior to the execution of this Agreeme'nt, 
Author ,agrees that the Work will be Author's next 
PUblished work. Author will deliver to Publisher 
on ot before October 15, 1989 ("Due Date"), 
time being of the essence, two cleanly typed 
doubled-spaced copies of the manuscript of the I 
Work, all in form and content satisfactory to 
Publisher and complete and ready for the 
copyedltor, along with all illustrations, 
photographs, charts and any othet necessary 
mater lal, all in a form sui table for 
reproduction. Author will submit with the 
manuscript on or before the Due Date all necessary 
permissions, releases, licenses and consents. If 
requested by Publisher I Author shall prepare and 
deliver to publisher, within fourteen days after 
Publisher's request therefor, a legibly typewritten 
index. If the Author does not prepare the index or 
1£ tbe index is not satisfactory, then Publisher 
may have the index prepared at Author's expense. 

1) If Author does not deliver the complete 
manuscript of the Work to Publisher within 
thirty days after the Due Date, or at another 
date as may have been ~greed to by Editor-in
Chief or Officer of Publisher in writing, then 
upon Publisher's written notification thereof, 
Author will repay to PUblisher all amounts 
paid to Author under this Agreement. If the 
Work is delivered but: deemed unsatisfactory, 
then upon Publisher's written notification 
thereof, Author will repay to publ isher all 
amounts paid to Author under this Agreement 
from ,the first and any proceeds of a sale of 
the Work, or a substantially similar work, to 
another party or publisher but in no event 
later than six months after Publisher's 
written notification (regardless of whether or 
not the Work has been resold). Author hereby 
assigns to Publisher the right to receive all 
sums due to Author from any subsequent sale or 
other exploitation of the said Work, limited 
to the total amounts paid to Author under this 
Agreement. Upon repayment in full, Publisher 

... 2 -
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'.,': 

d) 

e) 

will return to Author all rights granted 
herein. 

2) If Author fails to repay Publisher in full all 
sums paid to or for the benefit of Author 
under this Agreement, tben Publisher may, in 
addition to its other remedies, retain for its 
own account monies due Author under the terms 
of any .. other agreements between Author and 
Publisher until the amounts so retained equal 
the amount owing to Publisher. . 

If Publisher decides to submit the manuscript of 
the Work to its legal counsel for review, then the 
Work shall not be deemed complete and satisfactory 
unless all changes which may be requested by 
Publisher on advice of legal counsel Ot by legal 
counsel have been made by Author, regar.dless· of 
whether any advance payment otherwise due to Author 
on deli very and acceptance of the manuscript has 
been made. Nothing contained in this paragraph 
will alter or vary any of the parties' rights under 
paragraph 12 of this Agreement. 

The WorK shall not be considered as satisfactory 
and acc~pted for publication by Publi&her until an 
Officer of Publisher provides written notification 
to Author of Publisher's acceptance. 

3. Advance 

Publisher shall pay to Author as an advance against all 
monies accrui to Author under this Agreement the sum Of. which shall be 
pa as 
~ing of the Agreement; and 
........ on the acceptance by the isher of a complete and satisfactory 
manuscript of the epilogue for the Work. 

- 3 -
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4. ,ook Royalties 

Publisher will pay to Author the following amountsz 

a) Domestio 

1) Hardcover 

2) 

On all oopies, less returns. of a regular 
trade hardcover edition (and revi-sions 
thereof) sold by Publisher in the United 
States through normal trade channels (except 
as here inafter set forth), the following 
royalties: Ten percent (l0%) of the suggested retail 
list price on the first 5,000 copies sold; twelve and one
half percent (12~%) on the next 5,000 copies sold; and 
fifteen percent (15%) on all copies sold thereafter. 

paperbac~ 
On all copies, less returns I of a paperback 
edition, sold by Publisher in· the United 
States through normal trade channels (except 
as hereinafter set forth), a royal'ty of six 
percent (6') of the suggested retail list 
price on the first IP,OOO copies sold and 
seven and one-half percent (7 1/2') on all 
copies in exoess of 10,000. 

---~----~~~~~.~~~ 
On sales of sheets of the Work I ten percent 
(10') of the amounts actually received by 
Publisher from suoh sales. 

4) Special Sale! 
On all copies, less returns, of a regular 
hardoover or paperback edition sold by 
Publisher outside normal wholesale and retail 
ohannels in the united States at a discount 
greater than fifty peroent (50\), ten percent 
(10%) of the amounts actually reoeived. 

- ~ -
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b) 

c} 

d) 

e) 

Export 
On all ooples, less returns, of a regular trade 
hardcover edition or a paperback edition of the 
Work sold by Publisher outside the Un! ted. State.s, 
an amount equal to.ten percent (lOt} of the amounts 
actually received. 

Premium 
On all copies of the Work sold by Publisher· for 
premium use, and on all copies sold of an edition 
specifioally manufactured for another party, 
Publisher shall pay five percent (5%) of the 
amounts actually received. 

Direct Marketing 
On all copies, less returns, of the Work sold by 
Publisher directly to conSumers as distinct from 
sales made to bookstores or wholesalers, five 
percent (5%) of the amounts actually received, 
exolusive of shipping, handli09 and sales tax. 

Promotions 
On all copies of the Work given away or sold at or 
below Publisher's cost to promote the sale of the 
Work, no royalty shall be paid. 

5. Subsidiary Rights 

a) The exclusive subsidiary rights referred to in 
paragraph 1 include all of the rights enumerated 
below. The amounts actually received from the sale 
or lioense of such rights within the Territory are 
to be shared by Author and Publisher in the 
percentages indicated: 

- 5 -
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/epilogue for the 
1) . First Set ial 

Aut}x)r's 
Share 

75% 

Publisher' s 
Share 

2) 

3) 

4) 

To license ~/W)rk in wtole or in 
part, ot in a condensed or abr idged velaia'll 
in perioClicals or newspapers, in one or II¥Xe 
installments, before publiea~lM in book form. 

Second Ser ial 
To license: the Work in wt»le or in 
part, oc in a condensed or abridged 
versim, in per iodioals or newspapers, 
in one at more installments, after 
plblication in bOOk form. 

Reerints 
to license the Work to one or more 
publishers for reproductitn in full
length, condensed" or abridged versioos 
in hardcover or paperbound reprint 
editloos, ireluding mass-market, trade 
paperback or large-print editions. 

Permissions, Anthologies, Extracts, 
Abridged Versions, Collections 

To license for publication excerpts, 
adaptations or abridgements of all or 
part of the Work. In addition, if the 
Publisher plblishes the c::cnplete ~rk 
in a collection or anthOlogy with one 
or trore other works, Author shall be 
entitled to receive that proportion of 
the royalty payable under paragra(i'l 4 
(Book PDyalties) which the Work bears 
to the total nunt>er of 'llK>rks contained 
in such collection. 

Author's 
Share 

SO, 

Author's 
Share 

50% 

Autb:>r's 
Share 

50% 

25' 

Publisher's 
Share 
SOt 

Publisher's 
Share 
50' 

Publisher's 
Share 
50% 

5} Book Club 
To license the right to pr int, p,lblish, 
an:} sell an edition of the Work to a 
bXlk club or any organizatioo which 
p1rchases book club rights, in full
length, C()I)dense<'! or abr idged 
versions. 

AutlDr's 
Share 

50% 

Publisher's 
Share 

b) 

50% 

Promotional and Free Copies 
Publisher: may publish or permit others to publish 

. or broadcast without charge and without royalty 
such selections from the Work for pubUcity 
purposes as may, in its opinion, benefit the sale 

- 6 .. 
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c) 

of the Work. Publisher shall also be authorized to 
license pUblication of tbe Work without charge and 
without royalty in Braille or by any other method 
primarily designed for the physically handicapped. 

Intra-Corporate Transactions 
Publisher shafl have the right to license any of 
the· subsidiary rights enumera ted in paragraph 5 (a) 
to any of its subsidiaties, affiliates or divisions 
provided that the terms thereof are no. less 
favorable than those which would be offered by an 
unrelated third party under comparable 
circumstances. 

6. publicatio~ 

a) 

b) 

Wi thin eight months of its acceptance of the 
final manuscript and delivery of any other 
mater la1s requi red pursuant to paragraph 2 (b) , 
Publisher will pUblish the Work at its own expense, 
in hardcover and/or in paperback; in a style, 
manner, and at a price it deems best suited to the 
sale of the Work. I t is understood that 
advertising, number and destination of free copies 
and all details of design, manufacture, 
distribution, mar"ketin9 and promotion shall be at 
the discretIon of Publisher. Publisher's failure 
to publish within such period Shall not be deemed a 
breach of the Agreement if the delay is caused by 
any circumstances beyond its reasonable control. 

In the event the PUblisher shall fail to publish 
the Work within eight (8) months after 
Publisher's aoceptanoe of the Work, the Author may 
as Author's sole remedy at. any time thereafter 
serve a written demand upon the President and 
Publisher of the Adult Trade Division by registered 
mai 1, return. rece ipt requested, requir ing the 
Publisher to publish the Work within ninety (90) 
days after rece ipt of such WI i tten demand r and if 
the Publisher shall fail to comply with such demand 
within such ninety-day (90) period, then this 
Agreement shall terminate without further notice at 
the end of such period and all rights, title and 
interest in and to the Work shall revert to the 
Author for the Author t 8 sole use and disposition. 
In the event of termination by the Author pursuant 
to this paragraph, such payments as shall have been 
made to the Author hereunder as advances shall be 
deemed in full discharge of all Publisher's 
obligations to the Author pur:suant to this 

- 7 _ 
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Agreement and no other damages, olaims, actions or 
proceedings, eitber 1Et9al or equitable for breach 
of contract, default, failure to publish or 
otherwise, . may be claimed, instituted, or 
maintained by the Author against the Publisher. 

7. Autborts Raae 

Publisher and its licensees may use Author's name, 
photograph and likeness in the Work and in all revisions 
thereof and in connection with the Work's advertising, 
promotion and the exercise of all r: ights 9ranted to 
Publisher hereunder. Publ1sher agrees to consult Author on such 
uses of Authorls name, photograph and likeness. 

8. Copyright 

Publisher shall register the Work for cOPYJ; ight in the 
United States in the name of: Jim Bouton • 
If any part of the ·Work has been published and 
registered for copyright prior to January 1, 1918, 
Author: (i) agrees to timely apply for the renewal of 
said copyright prior to the expiration of the first term 
thereof, (U) authorizes Publisher to make such 
application in the name of Author, and (iii) if this 
Agreement has not been termi nated previously, hereby 
assigns to Publisher the sole and exclusive right to 
print, publish and sell the Work, and exercise the other 
rights referred to herein, during the full term of 
renewal and extensions of copyright, on the same terms 
and conditions as for the original copyright term. 

9. Reports and Payments 

a) After publication of the Work, Publisher shall 
tender semi-annual statements of Author's earnings 

Ifor the fi~st thr~e under this Agreement as of each June 30 and 
(3) accountlng perIods December 31· and shall mail the statements and 
after publication, applicable payments during the followin9 September 
and shall repay such and March respectively, but not later than 
reserve in the fourth September 30 and March 31. In reporting sales, 
accounting period. Publisher may withhold a reasonable raserve for 
Such reserve for future returnft. After Publisher has recouped the 
returns shall not advance, Publisher shall pay Author the royal ties 
exceed forty percent and other payments due Author here in less any 
(40%) of the amount overpayment or other indebtedness of Author to 
due. Publisher. An unearned advance for the Work shall 

not be deemed an indebtedness for purposes hereof. 

b) Author or a certified public accountant deSignated 
by Author may inspect Publisher I s books and 
records, insofar as they relate to the Work, once a 

- 8 -
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year upon we i tten request and due Ing normal 
business hours, in order to verify the aocuracy of 
Publisher's statements issued in respect to the 
Work. If an error 1s discovered as a" result of any 
such examination, the party in whose favor the 
error was made shall promptly pay to the other the 
amount of the err"or. Any such examination shall be 
at Author's expense unless errors in accounting to 
Author's disadvantage amounting to five percent 
(S\) or more of the total sum paid to Author in 
that accounting per iOO shall be found; and in" such 
event Publisher shall pay the amount of the error 
and contribute to the reasonable costs of the 
examination, in an amount not to exceed the amount 
of the enor. 

* It is understood and agreed that tne Author shall receive a fifty percent (50%) discount of 
the suggested retail price, WhlCh is the best price offered to a third party "at this time. 

10. Author' s Copies /twenty (20) 

Publisher shall furniSh to Author, free of charge, ~I 
-tJ.G+. copies of the initial edition of the Work and, 
should Author desire more copies for personal use, 
Publisher shall supply such copies at one-half (1/2) the 
suggested retail ptice. * No royalties shall be paid on 
copies purchased by Author. Author will be billed for 
such copies and payment shall be made within thirty days 
of receipt of bill. 

11. Bxcess Inventory 

a) If at any time after one year from publication of 
the Work, Publisher has copies on hand which, 1n 
its judgment, cannot be sold through usual 
marketing channels, Publisher may sell such copies 
at a wremainder price,· that is, at a special 
discount of sixty percent (60\) or more from the 
retail list price. All copies sold at a remaind~r 
pr ice shall be accounted for separately and not 
included in sales totals, and the royaltl on each 
copy sold shall be ten percent (lOt) 0 the net 
amount received by Publisher reduced by the 
manufacturing cost. Publisher will not pay any 
royalties on copies sold at or below manufacturing 
cost. 

b) If the sale at a remainder price involves the 
entire inventory, Publisher will notify Author in 
advance of the planned sale and provide Author with 
the opportunity to purohase all Qr part of the 
inventory at the remainder price. Author must 

~ 9"-
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notify Publishe~ within thirty days of the date of 
Publisher's notification as to whether or not 
Author wishes to make suoh purchase. 

12. Warranty and Indemnity 

a) Warranty 

Author warrants and represents that: 
1) Author is the sole author and proprietor of 

tbe Work. 

2) Author has full power and author .Hy to make 
and perform this Agreement and to grant the 
r 19hts granted hereunder, and that Author 
has not previously aSSigned, transferred or 
otherwise encumbered the same. 

Ithe epilogue 
3) The Work is not in the public domain, and / 

has not been previously published. 

4) The Work does not infringe upon any 
statutory or common law copy! ight or other 
literary property right. 

S) The Work does not invade the right of 
privacy of any person, nor contain a~y 
matter libelous or otherwise in 
contravention of the rights of any third 
partr; and., if the Work is not a work of 
fict on, all statements in the Work asserted 
as facts are true and accurate, based upon 
reasonable resealch. 

6) The Work contains no matter which violates 
any federal or state statute or regulation 
thereunder, nor is it in any other manner 
unlawful. 

'I) The Work contains no recipe, formula or 
instruction injurious to the user. 

b) Indemni~~ 

1) Subject to the provisions of this 
subparagraph 12 (b), Author hereby 
indemnifies and agrees to hold Publisher, 
any seller of the Work and Publisher's 
licensees harmless from any claims, losses, 
or damages, including reasonable attorneys' 
fees, incurred or sustained by any of them, 

- 10 -

A418



Case 1:05-cv-08136-DC   Document 1003-7    Filed 02/08/12   Page 12 of 26

, - '.-

~n connection with or resulting· from any 
claim, action, or proceeding arising out of 
or relating to a breach of any of Author's 
warranties, representations or agreements 
herein contained. tn defend Ing any such 
claim, aotion, or proceeding. Publisher may 
use counsel of its own selection. Publisher 
shall promptly notify Author of any such 
claim, action or proceeding. From the date 
of notice of claim, Publisher and Author 
shall each pay one-half of the expenses 
actually incurred in defending the claim. 
In addition, Publisher shall have the right 
to wi thhold its reasonable estimate of the 
total damages and expenses from sums 
otherwise payable to Author pursuant to this 
or any other agreement between Author and 
Publisher and to apply such sums to payment 
of such estimated damages and expenses. Any 
settlement of a claim, action, or proceeding 
in excess of Five Thousand Dollars ($5,000) 
shall be subject to Author's approval, such 
approval not to be unreasonably withheld or 
delayed. 

2} In the event a final judgment is entered 
against Publisher I Author shall be liable 
for and shall pay to Publisher tbe amount of 
said judgment and shall reimburse Publisher 

- for any and all expenses incurred in said 
action, including co~nsel fees. 

3) In the event of a settlement, Author shall 
be liable for and pay to Publisher ti} fifty 
percent (50') of the amounts paid by 
Publisher in settlement and (it) fifty 
percent (50%) of the amount of Publisher I s 
counsel fees and other expenses, provided, 
however, that Author will pay all counsel 
fees incurred after Author withheld approval 
of a settlement offer which -Publisher found 
acceptable and any amount paid in settlement 
in excess of the amount of settlement 
Publisher originally approved. 

4) In the event such claim, SUit, or action is 
discontinued or dismissed without liability 
to Publisher, Author shall be liable for and 
shall pay to Publisher fifty percent (50%) 
of the amount of Publ isher I s counsel fees 
and other expenses. 

- 11 -
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c) Survival o~ Warranties and Indemnities 

Any watranties, representations, agreements or 
indemnities oontained in this paragraph shall 
survive the te:r:mination of or any reversion of 
rights under this Agreement. 

13. Out of Print (See Rider A) 

a) 

b) 

The Work shall be considered in print if it is on 
sale by Publisher in any edition or if it is 
subjeot to an option or an outstanding license 
under this Agreement. If the Work is not in 
print, Author may request in W'titing that 
Publisher keep the Work in print. Publisher will 
have six months in whioh to comply. If Publisher 
fails to comply, or does not wish to keep the 
Work in print, then at the end of suoh six-month 
period this Agreement shall terminate and all of 
the rights granted to Publisher shall· revert to 
Author, upon and subject to the payment by.Author 
to Publisher of any outstanding indebtedness. An 
unearned advance for the Work shall not be deemed 
an indebtedness. 

In the event of termination, Author shall have 
the right to purchase the film or plates, if 
available, of the Work at, one-third (1/3) of the 
manufaoturing cost, Inoluding composition, and 
any remaining copies or sheets of the Work at the 
manufaoturing cost. If Author does not elect to 
make this purchase within thirty days, then 
Publisher may dispose of such materials as it 
sees fit. 

14. Publisherls Trademarks 

Author acknowledges that Publisher has sole and 
exclusive ownership of the trademark, trade name, logo, 
impr ints and any other identif ioation now or hereafter 
used by Publisher. Nothing in· this Agreement 
(including, but not limited to, the right of Author to 
purchase books and film on termination) shall permit 
Author to use Publisher's identification during the term 
of this Agreement or thereafter, without first obtaining 
Publisher's consent in writing. 

- 12 -
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15. Additional DOcuments 

a) Each party agrees to execute such documents as 
may be reasonably necessary to confirm the rights 
of the other party in respect of the wotk. 

b) If the Work has been previously PUblished and the 
rights have reverted to Author, Author shall 
provide Publisher with the documentation relating 
to the reversion of rights and certified copies 
of the original copyright registration 
certificate. 

16. force Majeure 

Neither Author nor Publisher shall be liable because of 
delays in its performance caused by wars, civil riots, 
strikes, fires, acts of God, governmental restrictions 
or because of other similar circumstances beyond either 
party's control, provided suoh delay does not exceed 
three months. If a party's performance is delayed for a 
period in excess of three months, then "the other party 
shall have the right to terminate this Agreement. 

17. Competitive Work 

If the Work hereunder is a nonfiction work t the~, 
during the term of this Agreement, Author agrees 
not to publish or author ize publication of any 
other work cover 1ng SUbstantially the same 
subject matter as the Work which would be 
directly competitive to the Work an~ likely to 
detract from, impair or frustrate Publisher's 
sales of the Work or Publisher's ability to 
exercise in full its ri9hts in and to the Work. 

- 13 -
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18. Miscellaneous Provisions 

a) This Agreement oonstitutes the complete 
understanding of the parties. No 
modification, waiver, or extension of any 
provision hereof shall be valid unless 1n 
writIng and signed by both parties and no 
waiver shall be deemed a continuing 'one. 

b} This Agreement shall bind and inure to the 
benefit of the heirs, executors, 
administrators and legal representatives -of 
Author, and upon the successors and assigns of 
Publisher. However, all obligations and 
rights of Author, ot'her than the r igh t to 
receive payment, are personal and non
assignable. 

c) This Agreement shall be deemed to have been 
entered into in the State of New York and 
shall be interpreted and construed in 
acoordance with the laws of the State of New 
York applicable to agreements executed and to 
be performed therein with each party. Each 
party hereby agrees to submit to the sole and 
exclusive in personam jurisdiction of the 
courts of the state of New York, New York 
County, for the resolution of all disputes 
between them or, if juriSdictional 
prerequisites exist at the time, to the sole 
and exclusive in personam juriSdiction of the 
Federal Courts of New York, with venue to be 
in the Southern District of New York. 

- 14 -
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d) Author:: ,agrees to purchase from Publisher no fewer: than 
2,000 hardoover copies of the Work within the first four(4) 
years after publicationl No royalties will be paid to Author 
on such copies. 
fat a fifty percent (50%) discount of retail list price. 
e) Author agrees to ·supply to Publ.isher, as soon as 
possible after t.he signing of this Agreement, satisfactory 
documentation from Bookcra fters, Inc. that they have no 
further right, title, and interest in and to the Work. 

Aut~ 

Citizenship 

3/89' 

- 15 -

Macmillan Publishing Company, 
a division of Macmillan, Inc. 

BYll;{h~-: ---
[/ 
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" 

'" .: . ' .. RIDER A 

1. It is understood and agreed that the Author retains the electronic 
reproduction rights (including audio cassette tapes). 

2. Nothwithstanding the above, if the hardcover edition is deemed out 
of print which shall mean that the entIre Inventory of the Work has been 
remaindered, upon Authorls written request, hardcover rights only 
shall immediately revert to Author, subject to the repayment,by Author 
to PUblisher of any outstanding indebtedness, and subject to Publisher1s 
right to continue to share in any income or royalties under any existing 
subsidiary rights licenses for the Work. 

It is understood and agreed that such hardcover rights shall be limited 
to sale and distribution of such hardcover rights only, and Author agrees 
not to license or permit to be published by any other party any editions 
of the Work having a trim size smaller than or a paper quality lower 
than Publisher's original hardcover edition. 

In addition, it is understood and agreed that if Publisher sells less than 
1,000 copies of the hardcover edition in a year, Author agrees to buy the 
existfng remaining stock in PubIlsfier1s inventory, upon Author1s written 
request, and Author shall be granted a reversion of rights as ~tlpulated 
above. 

In the event of a partial remainder, it is understood and agreed that 
the Author will be offered such remainder cQpies of the hardcover 
edition, and Author hereby agrees to buy the existing stock in the 
Publisher's inventory) t4id ~~6" gbtU..! ~ ~/f:t:() t:Jt ~ M 
'/,AA"i),f.s a-> mp~"'fooH. JZtL 
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~SPRBSS 
246 GOQ~ Lane • Guilford, cr 06437 

AGREEMENT made this 15th day of ."'p~ 2005. between 

Jim BoutC>ft 
P.O. Box 188 
36.MiUud Road 
North Egremont. M.A 01252 

(hereinafter called ('the Author") and The Lyons Prctls, a division of Morris Book :Pub1iihln~ LLC, a Georgia 
limited liability compal'Y. having it~ pl~c::e nfb\lsincss at 246 Goosc Lane, P.O. Box 480; Ouilford. CT 064!7 
(hereinafter called 4'tbe Publisher''). . 

WI 1ER~.AS the Author is compiling. bas written, compiled or edited a literary work at present entitled 

Consisting of appmximlltely 120,000 words (bercitlllfter called "the \.V~rk") it is mutually agreed between the 
patties hereto as followi: 

1. l be Author \\Odel'rakes to deliver one copy of the t:ompleted man\lscript of the Work and ~ word-proc:e!lsing 
disk ready for composition by April 22, 200S (hereinafter called th~ ,cdelivery date") and the Publi¥het shall, 
unlc.:lia prevented by strikes, wRlkouttl, war. or other circumstances beyond its control. within fO\st moftm& of the 
acceptance of the manuscript produce and pUbli5h the Work in paperback form. 

(A) The Author sbal1 deliver valid written pcmnissioo for the use c,fany copyrighted mAtc:rial in the Wofk {rom 
the proprietors thereof ($ueh permis!;ion to extend to I\ll tightll granud herein) And ~baU supply all n~.ce$ury ,r-. 

illw.trations. nu.ps,charrs. and photogrllphll. at hi~ own expense, on or before the deliv~ty date hereof. If the 
Autbor fails to do 1i0. the l'ublilSh~.l' $ha11 have the rightto $ecUrc iuch permialiions and lor to prepart: or Cl\U$(: to 
be prepared l1ny of the said itc:,ms. aild charge the COlSt tbereof to the Auth..,r's roy~Jty AiCcount. 

(B) If the Author fails to deliver the manuscript within ninety days of the delivery dat~, the Publi$hcr shall oot be: 
required to p\Sblish the Work and shall have the rjght, e.xerc:isablc in its sole discretion. to recover from the 
Author, and the Author hereby agrees to repay on demand, allY Amounts adVAnced to the Authot hereunder, 
upon tec:eipt of which in full by the l>Ublishe.t this Agr<''.Cmefit shall tcnninate, notwithstanding any subsequent 
delivery. 

2. The Author b~eby warrants to tbe 'Publisher that· the Worki. original. that he ilS the sole author.or proprietor 
thereof, aad hu full p(.)wer to enter into this Agreement. that it :;hail con lain t10thing that infringes upon any 
existing copy tight. as,c;l that it t;hall c:ontain notbit'g bbllC:~lle.libetous. or defamatory. and that all statements 
contained therein purporting t(.) be facts are true And the Author will indemnify and keep the l'ublisher 
inue.tnnified against any J0311, injury or damage (including legal C)OStl or exp«nacs iftcut'red and any 
compensation coati and diabUbcmenw paid by the PuhUlLher un the advi.-:e of c:o\lDsel and with the 
cObc-.atrenee of the Author or hi, Coubicl to compromise or seale any claim) O«asiooeO to the Publisher 
in eomc'luenee .of any breach of thi~watranty or uiliiug out .of any d.ai..m allegislg that the Work coustitutes an 
infrh\gelnent \')f copy light or contains nb:'leenc, libclou$. ot defllft'lQtory m.atter. Author t.a.tvea the right to 
Control the dele"le aftd .cttlcmeftt of any action btought pursuant t() thi. watdDty. However, The 
Lyol18 PreIS reteNee the right to "t~ecu.e Any lawsuit agaluat i~elt or it, principalt III its own expenfle. 
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3. In c;oOl.idetadut). of the paymentl\ hefein mentioned, the Author hereby ,gratm to. the Publisher the I\ole Rnd 
exclulive right to ptOduce iUlO pubhllh the Work in the English lj\I1S'o'''gc ur l\1'1y 1bndg~ent ofthc.Work or 1'ny 
substantial part nf the Work fn: the lC@;I\t ~errn nf t~e cnpyright .tbro~ho~t ~orth Amenca! andudtng renewals ..-----.. , 
and cxten$ion$, t\llc! undertake!l that he will not dUrulg the COfltlnua,'\CC: of {his Agrcetnern without the consent of 
the l)ublishcr p\lblish Ol' cause tn bit. published by anyooe other that} the Publi~het a~y .work ~t shall be an 
expansion or abrlclgemt.nt or adaptl\rion of the. Work or on the same or csselltlaUy sunilar subject mltter as the 

Work. 

4. The Publisher shall 110t be rCsptHlsiblc for ~tly loss nt damage lO the Work, inclxlding ill\l$tcations and other 
materials. by fire Of otherwise, while it ill in the Publishers c\Ult()uy Of in the. cuatody of third parties during (he 
course of prnduction. 

5. The Publisher aaren that it will conliult author r~gatding the p~pcr. prlncinSt binding. jacket, and 
embellishments. the manner and extent nf advenisillg. the nm."b<.'t and distribution of free copies fut the prctls 
or othetWiscJ and the puce a.nd tenn$ ()f sale uf the fitlit or any subseque,ot edition shall be in its sole disr;rctioo. 
&cept U otherwiae herein provided, the Publisher shall heat tbe expenses o£ produ.;tioo and advertising. 

6. The published price of the Work shall be: about $16.95 per wpy (paperbaek) but the Publliher shall have the 
power in its c!i5crctioll to alter the pubUshed price of any editioo as it may think fit and tn seU part ot the wholt! 
Qf the rcsid\le of any edition at It. t'edueed price, or all a tetmtndet at the best pricc~ such remainder stock shall 

~fetch. The Publisher II 'vc the Author the. Stitt refusal of 'h ' . ndet t l1W1ufacturet's 
cost. . . offer ihall be deeme to be rcfu$e 1 no tep y is received by the Publiliher within fourteen (14) days 
after pOllticg 'Such offer via cerdftec:l mall. 

7. (a) During the leb.-ai term of unrestricted copyright tb.e Publisher agrccl; to pay the A\lthot the following 
royllltics, based upon ne.t sales (grOSlI .ales lee, retume) and aubject to a rCl\$ol,ra.ble lelictv'e for returns of 
twenty-five percent (:MOJO), III follows: 

(i) Six percent (6%) on the published price in the Unired States of Amencll on the rUSt 10,000 copies 
(0 to 10.0(0) !lol<l of the regular paperback ttad~ edition of the Work. 

Seven ~.tc¢nt (1%) On the publi$hed price in the l)nitcd States of America on the next 10.000 cnpia 
(10.001 to 20.000) sold of the l"egWar PA.I)ctbac:k trade edition of the Work 

Eigbt percent (8%) on the published price in the Uniteo Slates of America on the next 10,000 copies 
of the tegulat ~pcrba.ck tr.adc edition of the \"(totk (20.001 to 30.0(0). and 

Nine ~rcent (9%) on tht published price in the United State$ of America on the next 25,000 copies 
of the regular paperback trAldc edition of the W()l'k (30,001 to SS.O()O). lnd 

Ten ~rCeClt (to%) on the published price in the United States of America on any copie$ of the 
regular pap¢rbaek [tade edition of the Work sold thereafter. 

(b) The PubU$he.r ag~ee~ to pay ~he Author an advance of I Against all urrili1b'i accruing hereunder: 
.. . upon ~he slgmng of this contract and _upon delivery of a <.;Omplt.te r.yp~$cript (and ill 
illullcr.au\,e matetial) accept~bl~ to th~ Publisher. N() et&tningt hereundt~r t:httU b~ pllyabLe until this advance tohll.lI 
be cccnuped.ln the event that the book ilS not d~emed acceptable by the Vuhlh~het.' by May 1,2005, all rights will 
tt'Vert to the Author and AUlbot' shllll tepay any and "ll .. dvances. 

(c) No royalties shall be pa.id on copies represented free of charge to the Author Ot lO olbert. or to the press or 
de$t1'oyed by fire, water. ir\ rtai'l~t, or: otherwise. nr ,(,)ld at leu thlln cmt. 
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8 .. 1n order to keep the Work up to date the Author. IihaU, if it be neCt.sliary, on termli to b~ neg<ltiated irt good faith, 
edit artd rcvUie I'll cU~l\(,n. ()~ the Wm;\t. ~Lld "hall $ut'ply new matter that may be needful tu thllt end. 

9. Ac(c)utltirtg e>f aU the Author'S earnings httt\Uldet. accumpanied by paymen:t of any .MoNes d\le. s~ be rcndef¢!'~, 
1'10 later thac MIlY t 5 and Novctnber 15 of each yur, with refetcnce to the penods encling the preceding l)eecmber 
31 and JUf1e 30, respectively. Statc:mMfS 5hall include the following information: . . . 
(a) The ''llt QUIDbcr of topies (gross sales leaH recutnlt) iold at each toyalty rate! dUring the apphcable ptr1od; 

10. 'rhe Author shall receive 00 'Publication twenty (20) copies ",£ the Work fr"e of charge a.nd shaD. have the 
right to purchase eopje& at ~ost, to be determined by Publi.bcr a"C time ofprintiq, .aid COtt not 10 eJeceed 
$2.50. 

11. The copyright to the Work shall be taken out by the Publabet Ilt its own expense in the United States of 
America in the name of Jim Bouton. The Puhlisher may at its eleetion Rcc:ure copyright on the Work in such 
<;ountt1cs a, may be eovcred by this Agl·ccment. 

12.1n the event for any tCi\son wh1\tsoevcr the bnok is not published by August 1. 2005, dl rightS shall revt.rt to 
the Author and Author shall repa.y all advroncei. 

(b) Author O\Vftl me films and/or di»keue from which the Work wiD be printed and aaren to provide 
.Mel di.keue ltce-of-chatgc co the PuhUaber, and upon the ccrminatioft of this Agreemeot for any 
c:auee. the PubU.ber .hall return to the Author the printing fill'll, if available, anu any or all remaining $beets 
0". copies. at the Pl.lbHllhees eost <;If manufllctutc. 

(c) A banktuplC)' or sale of The Lyon. Pre .. automatically tennin.'" thi. agreement, though Publisher 
reserve. the riahtto continue to sen any cxiat1.ag .cock. 

14. Any notice to be given. hcereundcr I»ball be scnt by registered or certHied mail, retutn rt.ceipr. requested. 
Ilddrcsscd to the parties at their respective I\ddrcsl!clS bJ\vell hercit'l. Ilither patty may designate \\ different ~ddtes9 
by notice so given. Notice. to Ihe Author .ho\lld dO be sent to Kaufmann, Feinett Yamin, Gildo ... at 
Robbins UP, 777 Third Avenue, New York, New York, 10017, Aun. Ronald E. Feiner, E.q~ 

15. The: waiver of a breach of any tenm hereof or any default hereunder shall not be d~cmed a w.uver of any 
subAequcnt breach or defAult, whether of the umc: ut slmilat nature, and shill not in any way affect the other 
tetn:lS hereof. No waiver 01: mndifkation shall be va.lid or biniling unless in writing and ligned by the parties. 

16',Thi$ Agreement shall be binding upon ILnd inute to the benetit of the heirs, c)tccutOts, administrators, and 
UII~gn, of the A~thor artd the $~cces!lora a~<.I anignl) of tbe Puhlisher. 1M Author ~hall not make any 
aSSignment of trul$ Agreement, Ui whole or Ul PUt, without the prior approVllI of the Publisher. 

11. This ~rretment and aU n'ltotttcrs and issues coll9.t.etQl th4:teto shall be b"Oveu'1ed by the law~ of the State of 
Connecticut. 

'''-----''' 
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18. Thi:. Agtecmcllt IIhall nnt be biniling upon tithe: Publiliher or Author l.ullt$f\ (hlly t~~~c\.lted and delivered by 
bum panie!}. 

19. This Agreement ~onta.ins the whole I.tUdel'$t1nding (')f the parties. supercedc::; an previous ow or written.·----. .. , 
rcpte.t.enb,ti,()t\4 0' Agreements, and may no~ be ehanged, .luodified 0: discharged orally. Any modification, 
change. or dac:hatge of thi$ Agtccmcl'lt m~l$t be in wtiting and signed by the Publisher and Author. 

20. All monicil due to the ,Authot under rhe tcuns of this Agreement shall be p'llid to; 

Jim Bouton 
1).0. Box 188 
36 Millard Road 
,North Rgren'1ollt. M...i\ 01252 

whose receipt shall be ~ full and 'lufficienr discharge. 

21. ''The Work," as u$cd throughout the above agreement, sh:t11 include printed books only. 

22. The Audlor bereby «:He"'" all tights not cxptet$ly gtanted to the Publi.her in this Agreement. 
Without 1imJting the aeneraUcy of the foregoing, the Author ,hall have the right to publish7 or cuase to 
be pubU'becJ, the work in any and aU territories other than North Asnedca, in -.sy language and in any 
edition, media, a11d lonnat, and ,hall have the .ole dght to explQit any and Q}) subsidiary right. in the 
Wode. 

FOR 1'HE AUTHOR; to'C>R. '!lIE l.YONS PRESR: 

Witncsl:i: --,~:IiiQI!04;..LC--J4..!a.1IS...Ll.~~::;"':~- Witness: ______________ _ 

Signed by: ___________ _ 

Witness: ______________ _ 

Author-Proprietor to lii~lp?ly tht. following: 

or Tax Identification 

~----------------------- ...,r 'fax Identification # ________ _ 

. r----,_ 
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Agreement dated thi¢; of September, 2011 between: 

RosettaBooks LLC~ a Delaware limited liability company with offices at 200 West 57th Street, 
Suite 904, New York, NY 10019 ("Publisher") and Jim Bouton ("Rightsholder") regarding Ball 
Four (ISBN# 0-9709117 -O-x, last printed by Bulldog Publishing LLC) and Foul Ball (ISBN# 1-
59228-867-7, last printed by Lyons Press, a division of Globe Pequot) (the "Works"). 

1. The Works have previously been published in a print format. 

2. The Rightsholder grants the Publisher the right to publish, transmit, distribute, sell 
and produce (collectively "Distribute") the Works in 'Ie-book" fonn or format and through any 
platform of distribution now known. The Rightsholder reserves the rights to "enhanced e
books," apps and the like. The Publisher will design and digitize the Works at Publisher's 
expense from two print copies supplied by the Rightsholder and ifnot previously published from 
a digital version of the texts. The Publisher will digitize the Works at Publisher's expense. 

3. The grant of rights in this agreement shall be exclusive for the full term hereof. 

4. Subject to the last two sentences in this paragraph, the tenn of this agreement 
shall be five years from the date on which Publisher first makes the Works generally available to 
the public for downloading and/or reading on a digital display screen ("Effective Date"). 
However, if the Works are not so pubiished within six months from the date of execution of this 
agreement, all rights to the Works shall revert to the Rightsholder and this agreement will be null 
and void. After five years, this agreement shall automatically renew for one year additional 
peliods unless terminated in writing by either the Publisher or the Rightsholder. 
Notwithstanding the foregoing, Rightsholder will be entitled to terminate this agreement within 
two years of the Effective Date i( as 0f the end of such two year period, combined sales of e
books of Ball Four and Foul Ball do not exceed $4,000. 

5. Without limitation, the Publisher shall have the following rights: 

A. To Distribute the Works in the English language worldwide. 

B. To use the name, approved likeness, biography and autograph of the 
Rightsholder to advertise, promote, market and publicize the exploitation of the Works and the 
activities of the Publisher. 

C. To advertise, promote, market and publicize the Works in any and all 
media including, without limitation, in the plint media. 

D. To Distribute the Works as a whole; provided, however, that Publisher 
will not change the text of the Works without the consent ofthe Rightsholder. 

E. To Distribute the Works by any and all means, including, without 
limitation, by subSCriptions or direct sales and into allY and all markets including, without 
limitation, the educat.ional market. 
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F. To Distribute the \Vorks on any conunercial basis it elects, including, 
without limitation, by including advertising material in connection therewith; provided, however, 
in no event will the Rightsholder (and/or the author if other than the Rightsholder) be portrayed 
as endorsing any product or service other than the Works. Publisher shall not authorize any 
advertising with or within the Works without the written approval of Rightsholder. 

G. To Distribute portions of the Works (not to exceed 2,500 \-vords in 
connection with any use) on a free or no-charge basis in order to promote the sale or exploitation 
ofthe Works. 

H. To assist the marketing of the Works, to enhance and augment the Works 
with sun-ounding text, links to other web sites and such other content and by such other means as 
Publisher determines will enhance the ex.perience of the consumer. Such enhancements and 
augmentations will be subject to the approval of the Rightsholder, such approval not to 
tmreasonably withheld. 

1. The Publisher will prepare an electronic jacket at its expense and submit it 
for approval by the Rightsholder. 

6, Promptly following execution of this agreement, the Rightsholder will provide (if 
they wish) to the Publisher materials such as testimonials, awards and critical commentary 
relating to the Rightsholder andlor the Works for 'use in enhancing the electronic edition of the 
Works and for advertising, promotion and publicity of same. 

7. A. Tbe Rightsholder wan'ants and represents that it is the sole Q\.vner of the 
rights conveyed in this agreement, that such rights are not in the public domain, that such rights 
are free and clear of any encumbrances that would affect the exercise by the Publisher of the 
rights granted to it hereunder, that neither the titles nor the content contained therein infringes or 
will infiinge on the legal rights of any third party, tbat the Rightsholder has the full power and 
authority to enter into and fully perfimn the terms of this agreement and that the exercise by 
Publisher of the tights herein granted will not conflict with any rights of any third party. 

B. The Publisher warrants that it is free to enter into and fully perform the 
tenns of this agreement. 

8. The Publisher will take commercially reasonable steps to assure that the security 
of the electronic editions of the Works referred to herein are consistent with industry standards. 
Publisher's editions of the Works shall be prote.cted with DRM software. 

9. The Publisher will include a copyright notice in the electronic editions for the 
content of the Works in the same manner as the copyright notices contained on the title page of 
the Works unless the Rightsholder gives Publisher timely notice of a different copyright notice. 
Publisher shall own all right, title and interest in and to any content that it creates or causes to be 
created that is used in connection with the electronic edition and the digitizing and the 
augmentation of the Works, although the Rightsholder is free to use any and all such material in 
connection with the promotion, licensing and sale of the Works in fonns other than e-book form 
and on Rightsholders website in connection with the promotion of the \Vorks in any form, 
including e-book form, 

- 2 -
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10. All rights not licensed to the Publisher under this agreement are reserved by the 
Rightsholder including, without limitation, any printed editions of the Work and any audio, 
television, motion picture and dramatic rights relating to the Works; provided, however, that the 
Publisher may advertise, promote, market and publicize the rights granted to it hereunder by any 
of the foregoing means. 

11. As the sole and entire compensation payable to the Rightsholder for the rights 
granted to the Publisher hereunder and the representations, warranties and agreements of the 
Rightsholder herein contained, the Publisher shall pay to the Rightsholder the following: 

For each title of the Works, a royalty of fitly per cent (50%) based upon Publisher's Receipts for 
the first 2,500 units sold and sixty per cent (601%) based upon Publisher's Receipts thereafter. 
"Receipts" means the amount actually received by the Publisher from the sale of the electronic 
editions of the Works, net of the following items: discounts, fees or commissions to third parties 
which sell the Work through websites or other distribution channels. The Publisher agrees not to 
use a standard digital list price ofless than $8.99. The Publisher will not accept ten1lS of sale 
from Web sites of less than 50% of the digital list price. The Publisher may temporarily use 
lower digital list prices as part of promotions. For example, a site wide Kindle promotion for 
two weeks might have a digital list price of $3.99 or $2.99. If the book is selected for a Kindle 
Daily Deal (a highly promoted 24 hour selection) the digital list price wouJd have to be $1.99 
and the terms of sale for that one day 35% of digital list. The two books might be promoted on 
Nook as part ofa bundle in which case for the digital list price for the bundle is likely to be $8.99 
and the tcnm of sale 65%} of digital list price. 

12. Not later than sixty (60) days foilowing the end of each six-moneh period during 
the teon hereof ending on June 30th and December 31 $" the Publisher will forward to the 
Rightsholder a statement showing the computation of Receipts and simultaneously with the 
rendition of each such statement the Publisher will pay to the Rightsholder and Agent (see 
paragraph 14) the amounts shown to be due thereon, in split payments (90% to Rightsholder and 
10% to Agent), to the following: 

Jim Bouton Enterprises, LLC 
P.O. Box 909 
15 Harrison Caulkin Road 
Alford, MA 01230 

and 

Michael J. Boni 
Boni & Zack LLC 
15 St. Asaphs Rd. 
Bala Cynwyd, P A 19004 

13. Upon reasonable notice to the Publisher and not more frequently than once d\lling 
each year of the Term and the one-year period following the Tenn, the Rightsholder shall have 
the right to examine the books and records maintained by the Publisher that relate to sales of the 

-, 
- ..J -
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Works, in order to verify accounljngs, at the place where such books and recQrds customarily are 
kept. To the extent the audit reveals any discrepancy fI:om the payment terms under this 
agreement, the Publisher will pay such discrepancy. If there is a discrepancy of more than five 
per cent against the Rightsholder, the Publisher shall pay the cost ofthe audit, in addition to the 
amount of the discrepancy. 

14. The Rightflholdcr appoints Michael J. Boni, Boni & Zack LLC, as his agent 
("Agent") with respect to this agreement. Agent is authorized to act on behalf of Rightsholder as 
to any matters pertaining to this agreement. For his services, Agent shall receive payment of 
10% of the payment the Publisher owes the Rightsho!der under paragraphs 1 I and 12. The 
payments made in this manner constitute all of Rightsholders obligations to Agent for Agent's 
services under this agreement. 

IS. All matters relating to the distribution, presentation, [onnat, saie,marketing, 
exploitation, license and pricing (lfth.e Works hereunder shall be solely and exclusively within 
the discretion of the Publisher, subject, however, to the Rightsholder's right of consultation prior 
to implementation. 

16. Neither the Rightsholder nor the Publisher shall have the right to assign this 
agreement, except that the Publisher may assign this agreement and/or any of its rights hereunder 
to a related or affiliated entity or to an entity that acquires all or substantially all of its assets. 
Notwithstanding the foregoing, if and as of the date the Publisher files for bankruptcy protection, 
all rights granted herein by Rightsholder to Publisher shall automatically reven to Rightsholder. 

17. This agreement contains the sole and ent.ire understanding between the parties 
with respect. to its subject matter, may not be altered, modified or amended except in writing 
signed by the party to be charged, shall be govemed by and construed in accordance with the 
laws of the State of New York and may be executed in counterparts. The state and federal courts 
located in New York County shall have exclusive jurisdiction of any dispute between the parties 
relating in MY way to this agreement. 

TN WITNESS WHEREOF the parties have ex:ecuted this agreement as ofthe date and 

year first above sel fOith. ~/-l I (1, 
,. ';IT p{l?'~qf1.S Lkt1 

/ /. //~/ - ;I: /,: . ~ ... I l \i J 
13YI/J!~ _l't-llj. X 

I ib Arthur ~ff, a(d\ 
L/ "~\\ . . ,' .. \ " . '\ 

By: .... _________ ........ __ ..... . TaxIDNo.#_ 
Jim Bouton 

BY:.~~ 
~ni 

Federal ID #_ 
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Works, in order to verify accountings, at the place where such books and records customarily are 
kept. To the extent the audit reveals any discrepancy from the payment tenns under this 
agreement, the Publisher will pay such discrepancy. If there is a discrepancy of more than five 
per cent against the Rightsholder, the Publisher shall pay the cost of the audit, in addition to the 
amount of the discrepancy. 

14_ The Rightsholder appoints Michael 1. Boni, Boni & Zack LLC, as his agent 
(,'Agent") with respect to this agreement. Agent is authorized to act on behalf of RightshoJder as 
to ally matters pertaining to this agreement. 'For his services, Agent shall receive payment of 
10% of the payment the Publisher owes the Rightsholder under paragraphs 11 and 12. The 
payments made in this maimer constitute all of Rightsholders obligations LO Agent for Agent's 
servict.~s under this agreement. 

15. All matters relating to the distribution, presentation, fonnat, sale, marketing, 
exploitation, license and pricing of the Works hereunder shall be solely and exclusively within 
the discretion of the Publisher, subject, however, to the Rightsholder's right of consultation prior 
to implementation. 

16. Neither the Rightsholder nor the Publisher shall have the ri.ght to assign this 
agreement, except that the Publisher may assign this agreement andior any of its rights hereunder 
to a related or affiliated entity or to an entity that acquires all or substantially all of its assets. 
Notwithstanding the foregoing, if and as of the date the Publisher files for bankruptcy protection, 
all rights granted herein by Rjghtsholder to Publisher shall automatically revert to Rightsholder. 

17. This agreerneni contains the sole and entire understanding between the parties 
with respect to its subject matter, may not be altered, modified or amended except in writing 
signed by the party to be charged, shall be governed by and construed in accordance with the 
laws of the State of New York and may be executed in counterparts. The state and federal courts 
located in New York County shall have exclusive jUl1sdidion of any dispute between the parties 
relating in any way to this agreement. 

IN WITNESS WHEREOF the parties have executed this agreement as of the date and 
year first above set forth. 

ROSETTABOOKS LLC 

By: 
Arthur Klebanoff, CEO 

Tax ID No. ~#4'-I ...... 
• 

Federal ID #- •••• , 

- 4 -
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AUTHOR AGREEMENT 

AGREEMENT, entered into as 0-.. 1998 between SILVER BURDETT PRESS, 
a division of Simon & Schuster, Inc. ("Publisher"), 299 Jefferson Road, Parsipp~7054 and 

("Author") whose address isii ........... .... 

In consideration of the premises hereinafter set forth, Publisher and Author ~ 
~o the preparation of ten (10) works (collectively, the "Works") for the ~ 
~eries (the "Series"). 

The Grant and the TerritOIY 

1. (a) Author hereby grants and assigns exclusively to Publisher during the full term of 
. copyright (including any renewal or extensions thereof), the right to print, publish, sell and otherwise 

exploit the Works and any revisions, new editions, or derivative works thereof, in whole or in part, 
throughout the world, in all languages, in any media and formats, now known or hereafter developed, 
including without limitation electronic versions (as such term is defined below), and to license the 
rights set forth in Paragraph 6(a) throughout the world (the "Terri~ory"). 

(b) As used herein, the tenn "electronic versions" shall mean any and all methods 
of copying, recording, storage, retrieval, or delivery of all or any portion of the Works, alone or in 
combination with other works, including in any multimedia work or electronic book by any means now 
known or hereafter devised, including, without limitation, by electronic or electromagnetic means, or 
by analog or digital signal; whether in sequential or non-sequential order, on any and all physical 
media, now known or hereafter devised including, without limitation, magnetic tape, floppy disks, co
l, CD-ROM, laser disk, optical disk, IC card or chip, and any other human or machine readable 
medium, whether or not pennanently affixed in such media; and the broadcast and/or transmission 
thereofby any and all means now known or hereafter devised. 

De Jivery of the Manuscripts 

The Works shall deSCribeil =====::i:;:~ 2. 
I 

Author shall deliver to Pu manuscripts for the ten (10) Works for children 
ages 7-10, each approximately. pages in length, in the English language, in content and form 
satisfactory to Publisher (each such manuscript shall be referred to as a "Complete Manuscripf'). 
Author shall deliver Complete Manuscripts for at least five (5) of the Works on or before~ 1999 
and Complete Manuscripts for the remaining Works on or before 1 S 1999. 

AGlO0063 A435
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/~ 

Permissions 

(b) If permission from others is required for publication of any material contained 
in the Works or for exercise of any of the rights conferred by this Agreement, Author shall obtain and 
~e\iver such permissions (the "Permissions") to Publisher at Author's own expense, inJ~nJ\~cceptable 
to Publisher,"on the due date of the Complete Manuscripts. The Permissions shall co",lt'~rnerritories, 
markets and editions covered by this Agreement. Publisher shall have the right to obtain any of the 
Permissions which Author fails to furnish and to charge the cost thereof to Author, or to terminate this 
Agreement in accordance with the provisions of Paragraph 8(a) below. 

Advance 

3. Publisher sh~uthor as an advance against all amounts accruing to Author under 
this Agreement, the sum of_payable as follows: 

(i) ~pon signing of this Agreement by both parties; and 

(ii) _upon acceptance by Publisher of each Complete Manuscript in content 
and fonn satisfactory to Publisher. 

k.oyalties 

4. Publisher shall pay to Author royalties based upon Publisher'S net sales (unless 
otherwise set forth herein), less a reasonable reserve for returns, for each Work as follows: 

Trade Royalties 

(a) If published as a hardcover edition and/or a paperback edition and sold in the 
trade market: 5% of retail price on 1-3,000 copies and 6% on all copies sold thereafter, subject to the 
exceptions set forth in subparagraphs (e) and (f) below. 

Library Royalties 

(b) On copies sold to libraries: 4% on 1-3,000 copies and 5% on all copies sold 
thereafter, subject to the exceptions set forth in subparagraphs (e) and (f) beldw. 

School Sales Royalties 

(c) On copies sold to schools: 4% on 1-3,000 copies and 5% on all copies sold 
thereafter, subjectto the exceptions set forth in subparagraphs ( e) and (f) below. 

2 
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Electronic Royalties 

(d) On the exercise by Publisher of electronic rights in any Work, the royalty shall 
be 4%, subject to the exceptions set forth in subparagraphs (e) and (f) below. 

Special Sales and Other Royalties 

(e) On copies sold outside the United States, its territories and possessions, or sold 
directly to the consumer through the medium of mail order, or sold in bulk outside ordinary trade 
channels at a discount of more than SO% from the suggested catalog price (herein "special sales"), the 
royalty shall be 2.S%. 

Book Club Royalties 

(f) On copies sold in bulk to book clubs on a royalty-inclusive basis, the royalty 
shall be 3%. 

Special Royaltv Provisions 

S. With respect to each edition of each Work published hereunder, the following shall be 
applicable: 

Sales No Longer Remunerative 

(a) If, in the opinion of Publisher, any edition of a Work shall have ceased to have 
a remunerative sale, Publisher shall be at liberty to dispose of all or part of the existing stock thereof 
and will pay to Author a royalty of 2% of Publisher's net receipts, except that no royalty shall be 
payable on any copies sold at or below the cost of manufacture. In any event, copies sold at a discount 
of 8S% or more from the suggested catalog price shall be deemed sales upon which no royalty shall be 
due. Publisher shall make no remainder sale without first offering copies to Author at the then best 
obtainable price. Inadvertent failure to offer such copies to Author shall not be deemed a breach of this 
Agreement. 

Royaltv Free Copies 

(b) No royalty shall be payable on copies damaged or destroyed, on copies 
furnished gratis for review, publicity, promotion, sample or similar purposes, or on copies sold at or 
below Publisher's manufacturing cost. No royalty will be payable to the Author with respect to any 
unbound sheet sales or full copy sales for export where such copies are furnished to a foreign licensee 
at the Publisher's cost plus a handling charge for such sheets and/or copies. 

3 :" 
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Sales Through Affiliates 

(c) No royalty shall be payable on sales by Publisher to its parent, subsidiaries, 
affiliates, or related divisions, but resales thereby shall be deemed sales by Publisher subject to the 
applicable royalty herein provided. 

Recoupment of Advances 

(d) -Author's right to royalty or other payments hereunder shall be subject to 
Publisher's prior right to deduct any and all advances payable by Publisher hereunder. 

Special Logos 

(e) With respect to copies sold in bulk to organizations, Publisher may imprint the 
trade name, trademark, logo, imprint and/or other identification of such organization on such copies in 
addition to or in lieu of Publisher's trade name, trademark, logo, imprint and/or other identification. 

Overpayment of Royalties 

(f) In the event of any overpayment by Publisher to Author, Publisher may, in 
addition to any other remedies available to it, recoup such overpayment from any sums due to Author 
under this Agreement with Author or any other agreement between Author and Publisher. 

Special Sales Exclusion 

(g) Sales in bulk to book clubs shall not be deemed special sales, as that term is 
used in this Agreement. 

Net Sales 

(h) As used herein, the tenn "net sales" shall mean the Publisher's gross actual 
receipts for a Work, less freight, transportation, insurance, taxes, returns, discounts, credits and 
depository and other commissions or allowances with respect to distribution, applicable to such 
receipts. . 

Sales From Reduced Printings 

(i) On all copies of the Publisher's editions of a Work sold in any accounting 
period commencing more than one year after the first publication of such edition in which sales of such 
edition are 500 copies or less, 50% of the applicable royalty rates specified above. 

4 . . 
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Subsidiary Rights. Licenses and Shares 

6. (a) Publisher shall have the exclusive right, in the territories set forth in Paragraph 
1, to sell or license the rights in the Works indicated below upon such tenns as Publisher deems 
advisable. The net proceeds received by Publisher from the sale or license of such rights shall be 
divided between Author and Publisher as follows: 

To Author To Publisher 

(1) book club rights . 25% 50% 

(2) textbook rights 25% 50% 

(3) anthologylbookselection rights 25% 50% 

(4) first serial rights (Le. pUblication before first 
publication in book form) 25% 50% 

(5) second serial rights (Le. publication after first 
publication in book fonn) 25% 50% 

(6) abridgmentlcondensationrights 25% 50% 

(7) large print rights 25% 50% 

(8) reprint rights 25% 50% 

(9) electronic rights 25% 50% 

(10) audio rights 25% 50% 

(11) foreign language rights 25% 50% 

(12) British Commonwealth rights 25% 50% 

(13) merchandising and commercial rights 25% 50% 

(14) motion picture, dramatic, 
television, radio and allied rights 25% 50% 
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7 
(b) Any grant of first serial or second serial rights shall specifically prohibit the 

licensee from reproducing all or a substantial portion of the Works. 

Licensing to Affiliates 

(c) Publisher shall have the right to license the rights set forth in Paragraph 6(a) 
above to Publisher's parent, subsidiaries, affiliates and divisions, provided that the royalty rates under 
such a license shall not be lower than the rates which in Publisher's reasonable judgment would be 
payable under other circumstances by an unrelated third party licensee for the same rights. Author 
shall be entitled to payment of the applicable share of the proceeds of any such license in accordance 
with Paragraph 6(a). 

Licensee Permissions Costs 

(d) If any sale or license of rights hereunder includes materials of others than 
Author, the amounts payable to such others in respect of permissions granted by them shall be 
deductible from Author's share of proceeds of such license. 

(e) Publisher may license others free of charge to publish the Works in Braille or 
other forms for the handicapped. 

Publicity Excerpts 

(f) Publisher may publish and permit others to publish for publicity purposes 
without charge brief excerpts or selections from the Works not to exceed 10% of any Work, without 
compensation to Author, and may for publicity purposes permit television or radio broadcast, without 
compensation to Author, of brief portions of the Works aggregating not more than 10% of any Work 
for a broadcast. 

Motion Picture Promotional Excerpts 

(g) The party who controls motion picture and related rights is authorized to 
publish and to license others to publish, in any form, excerpts, summaries, novelizations and 
serializations, none to exceed 10% of any Work in length, of motion picture, television, stage and other 
dramatizations based upon a Work for use in advertising and promotion of any such dramatization, 
provided all steps necessary to protect the copyright in such Work are taken. 

6 
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Royalty Statements 

7. (a) Publisher shall render semiannual statements no later than March 31 and 
September 30 in each year after publication of each Work in accordance with Publisher's regular 
accounting practices, showing the amounts due Author hereunder for the six-month periods ending 
December 31 and June 30, respectively. Payment of the amounts due on the statement, after allowance 
of a reasonable reserve for returns and deduction of amounts payable to Author as advances hereunder, 
shall be remitted together with such statement. In lieu of rendering semiannual statements and making 
payment of the amount due on said statement, with respect to the periods hereinabove provided, 
Publisher may, at any time, make a binding election to account to Author in semiannual statements 
with respect to an alternative six-month period. Such statements shall be rendered and payment of the 
amount due on such statement made, if any (after allowance of a reasonable reserve for returns and 
deduction of amounts payable to Author as advances hereunder), within 90 days after the end of each 
respecti ve six-month period. 

Minimum Payment 

(b) If total royalties due and payable are less than $50, Publisher may defer the 
rendering of a statement and payment until such regular payment date as at least said sum shall be due 
and payable to Author. 

Examination of Publisher's Books and Records 

(c) Author, or Author's duly authorized representative, shall have the right, upon 
reasonable notice during usual business hours but not more than once each year, to examine the books 
and records of Publisher at the place where the same are regularly maintained insofar as they relate to 
the Works. Such examination shall be at Author's cost. No such examination shall be made by Author's 
representative upon a contingent fee basis (other than Author's literary agent acting in the course of its 
regular representation of Author). Statements rendered hereunder shall be final and binding upon 
Author unless objected to in writing, setting forth the specific objections thereto and the basis for such 
objections, within two years after the date the statement was rendered. 

Failure to Deliver 

8. (a) If Author shall fail to deliver any Complete Manuscript or the Pennissions 
within 30 days after the dates herein provided, then Publisher may at any time thereafter tenninate this 
Agreement with respect to such Work and upon such tennination all sums paid to Author with respect 
to such Work shall be repayable to Publisher. Upon full repayment Author's obligations hereunder 
shall tenninate with respect to such Work. 

7 . . 
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Extension of Time to Deliver 

(b) Publisher may in its discretion extend for such period as in its judgment is 
appropriate, or refuse to extend, Author's time to deliver any Complete Manuscript. Failure to give a 
notice of termination for nondelivery shaH be deemed to grant such an extension until such a notice of 
tennination is given by Publisher. In determining whether to grant such extension and/or the length 
thereof, Publisher may consider such factors as Publisher deems relevant, including without limitation, 
illness of Author, the changing marketability of the Work or Works, Author's progress towards 
completion and the quality of the material previously submitted. 

Acceptance of the Complete Manuscripts by Publisher 

9. (a) Within 120 days after delivery of each Complete Manuscript, Publisher shaH 
determine whether the same is acceptable in content and form. In lieu thereof Publisher may request 
Author to make revisions, changes or supplements (herein "revisions") thereto. If Publisher requests 
one or more revisions in a Complete Manuscript or the related materials as submitted or as thereafter 
revised, Publisher's time to determine the acceptability thereof shaH be extended for an additional 60 
days after resubmission by Author, or 60 days after Publisher's receipt of written notice by Author that 
no further revisions will be made. Author will make revisions as promptly as possible after Publisher's 
request therefor. No request for revisions shaH be deemed to obligate Publisher to accept the final 
revision of a Complete Manuscript or to constitute a conditional acceptance thereof. 

Publisher's Failure to Accept 

(b) If Publisher fails to accept any Complete Manuscript or a revision thereof 
within the time above provided, Author shall thereafter have the right to notify Publisher in writing that 
unless such Complete Manuscript is accepted within 45 days after the delivery of such notice, such 
Complete Manuscript will then be deemed unacceptable and this Agreement shall terminate with 
respect to such Work in accordance with the provisions of Paragraph 11 below. 

Notice of Acceptance 

10. Acceptance by Publisher of the Complete Manuscripts shaH be made by written notice 
signed by an authorized signatory of Publisher. Comments, requests for revisions or other matters in 
communications to Author shall not be deemed acceptance or rejection by Publisher. Payment of an 
advance installment, payable by express provision hereof upon acceptance, shall constitute written 
notice of acceptance unless Publisher notifies Author on or together with such payment that it is not 
intended as acceptance. 
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Tennination for Unsatisfactory Manuscript 

] I. If any Complete Manuscript delivered by Author is not, in Publisher's sole judgment, 
acceptable to Publisher in content and fonn, Publisher may terminate this Agreement with respect to 
such Work by written notice and upon such notice, this Agreement shall term inate with respect to such 
Work without further obligation or liability between the parties except that all sums paid to Author by 
Publisher hereunder with respect to such Work shall be repayable by Author within six months of such 
termination. 

Editorial Changes 

12. (a) Publisher shall furnish Author with galley proofs of the Works which, except 
for changes in styling required by Publisher, shall confonn to the Complete Manuscripts as accepted by 
Publisher, without material changes in, additions to, or eliminations from such Complete Manuscripts. 
Author shall return such proofs to Publisher with corrections within 10 days of the receipt thereof. The 
cost of alterations in the galley proofs required by Author, other than corrections of printer's errors, in 
excess of 15% of the original cost of composition, shall be charged against the earnings of Author 
under this Agreement or shall, at the option of Publisher, be paid by Author in cash; provided however, 
that in either case, Publisher shall upon request promptly furnish,to Author an itemized statement of 
such additional expenses, and shall make available at Publisher'S office the corrected proofs for 
inspection by Author or Author's representatives. 

Publisher's Control of Distribution 

(b) Final decisions as to format, style of printing and binding, title, cover 
presentation, trade name, trademark, logo, imprint or other identification, and price and all other 
matters of sale, distribution, advertising and promotion of the Works, shall be within Publisher's sole 
discretion. 

Use of Author's Name 

(c) Publisher shall have the right to use the name, pseudonym, portrait and picture 
of and biographical material concerning Author for purposes of advertising and trade in connection 
with the Works and any rights granted hereunder. Author shall furnish Publisher, free of charge, with 
original photographs of Author which Publisher may use without additional charge to any person for 
advertising, publicity and promotional purposes. 

Tie-In Editions 

(d) Publisher shall have the exclusive right to publish tie-in editions in connection 
with any motion picture, television (including television series) or other dramatic versions of the 
Works. Author shall use Author's best efforts to penn it Publisher to obtain the right to use the titles, 
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artwork, photographs, and other material, related to any such version and appropriate identification and 
cred its therefrom in Publisher's ed itions of the Works. 

Legal Changes in the Complete Manuscripts 

13. Notwithstanding anything herein to the contrary, if in the opinion of Publisher's legal 
counsel, any Work is unpublishable or will unduly subject Publisher to risk of legal claim, Author will, 
at Publisher's request, make revisions in such Work satisfactory to Publisher's legal counsel, and in the 
event Author shall refuse or fail to make requested revisions, then Publisher may terminate its 
obligations hereunder by written notice, and upon such notice all sums paid to Author hereunder shall 
be repayable to Publisher and upon such repayment this Agreement shall tenninate without liability. 
No such revisions and no request for substantiation shall be deemed to impose on Publisher any 
obligation of verification, nor to affect Author's warranties or indemnities, which shall apply to all 
material in the Works, whether or not changed at the request of Publisher's legal counsel. Under no 
circumstances shall Publisher be obligated to publish any Work if in the opinion of Publisher's legal 
counsel it contains unlawful material or any material which may violate the rights of any person or 
party. 

Publication 

14. Publisher shall publish and commence distribution of the Works at its own expense not 
later than 24 months after acceptance of the Complete Manuscripts. Publication shall be in any edition 
Publisher elects. Publisher shall have the right to exercise any of the rights specified in Paragraph 4 
above under any of Publisher's imprints, or any of the imprints of its parent or its parent's subsidiaries, 
affiliates or divisions. 

Termination for Failure to Publish 

15. In the event Publisher shall fail to publish and commence distribution of any Work 
within the time above provided, Author may at any time thereafter serve a written notice upon 
Publisher, by registered mail, return receipt requested, requiring Publisher to publish and commence 
distribution of such Work within 180 days after receipt of such written notice, and if Publisher shall fail 
to comply with such notice within such 180-day period, then this Agreement shall tenninate with 
respect to such Work without further notice at the end of such period. In the event of termination by 
Author pursuant to this paragraph, such payments as shall have been made to Author hereunder as 
advances with respect to such Work shall be deemed in full discharge of all Publisher's obligations to 
Author pursuant to this Agreement with respect to such Work and no other damages, claims, actions or 
proceedings, either legal or equitable, founded on breach of contract, default, failure to publish or 
otherwise, may be claimed, instituted or maintained by Author against Publisher. 

10 
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Copyright 

16. Publisher is hereby authorized to copyright the Works in the United States in the name 
of the Author and shall imprint the notice required by United States Copyright Law and the Universal 
and Berne Copyright Conventions in each copy of each of the Works distributed hereunder. Author 
shall with respect to any rights reserved by Author take all steps necessary to protect the copyrights in 
the Works. Any agreement made by Publisher or Author to dispose of any rights to the Works shall 
require the licensee or grantee to take all steps necessary and appropriate to protect the copyrights in 
the Works. Publisher shall be under no obligation to procure copyright in any country outside the 
United States, except that Publisher shall imprint, and all licenses and grants made by Publisher shall 
require Publisher's licensees and grantees to imprint, on each copy of each of the Works, a copyright 
notice in conformity with the Universal Copyright Convention. Author hereby appoints Publisher to be 
Author's attorney-in-fact to execute and to file any and all documents necessary to record in the 
Copyright Office the assignment of exclusive rights made to Publisher hereunder. 

Author's Free Copies 

17. - Upon first publication of the Works, Publisher shall presentto Author 10 free copies of 
each of the Works and Author shall be permitted to purchase further copies for personal use and not 
for resale at a discount of 40% from the suggested catalog price. 

Option on Next Work 

18. Publisher shall have the exclusive option to acquire upon mutually agreeable terms the 
publishing rights to the next (i.e. written after the Works) full-length work for children or young adults 
written by Author until 60 days after submission of the complete manuscript for such next work, or 60 
days after acceptance of the Works hereunder, whichever is later. During the period of this option, 
Author shall not submit such next work to other publishers, nor seek offers from or negotiate with 
others with respect thereto. If Publisher wishes to publish the next work, the parties shall negotiate in 
good faith the terms of a publishing agreement. If the parties are unable to reach agreement before the 
expiration of this option, then Author shall be free to offer the next work to others, but only on terms 
more favorable than those offered by Publisher, and the Publisher shall retain the option to publish the 
next work on terms no less favorable to the Author than those offered by any other publisher. 

Competing Work by Author 

19. (a) All rights not expressly granted by Author to Publisher are reserved by Author. 
Author shall not exercise or dispose of any rights reserved to him in such a way as substantially to 

destroy, detract from, impair or frustrate the value of any rights granted herein to Publisher, nor shall he 
publish or permit to be published during the term of this Agreement any book or other writing based 
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substantially on subject matter, material, characters or incidents in the Works without Publisher's 
written consent. 

(b) Author warrants that the Works will be Author's next children's works (whether 
under Author's name or otherwise), and that Author will not publish or authorize publication of any 
other full-length work of which Author is an author or co-author until six months after publication of 
the Works. 

Damage to Author's Property 

20. Publisher shall not be responsible for loss or damage to any property of Author in its 
possession or that of its independent contractors or anyone to whom delivery is made with Author's 
consent. Author shall retain copies of the manuscripts for Author's own protection. 

Third Party Copyright Infringement 

21. Publisher may, at its own cost and expense, take such legal action, in Author's name if 
necessary, as may be required to restrain any infringement of copyright or to seek damages therefor, 
but shall not be liable to Author for failure to take such legal steps. If ~uthor elects to join in such 
proceeding, the expenses and recovery shall be shared equally. If Publisher proceeds without Author's 
participation, any recovery shall belong to Publisher. If Publisher does not bring such action, Author 
may do so in Author's own name and at Author's own cost and expense and money damages recovered 
by Author for any infringement shall belong to Author, except that any money damages recovered on 
account of loss of Publisher's profits shall be divided equally between Author and Publisher. 

Warranties 

22. Author warrants and represents that: 

(a) Author is the sole author and proprietor of the Works. 

(b) Author has full power and authority to make this Agreement and to grant the 
rights granted herein, and Author has not previously assigned, transferred or otherwise encumbered the 
same. 

(c) The Works have not been previously pu blished. 

(d) The Works are not in the public domain. 

( e) The Works do not infringe any statutory or common law copyright. 

12 
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j 

(f) The Works do not invade the right of privacy of any third person, or contain 
any matter libelous or otherwise in contravention of the rights of any third person; and, if the Works are 
not works of fiction, all statements in the Works asserted as facts are true or based upon reasonable 
research for accuracy. 

(g) The Works are not obscene and contain no matter the publication or sale of 
which otherwise violates any federal or state statute or regulation, nor is it in any other manner 
unlawful and nothing contained in the Works shall be injurious to the health of the user. 

Indemnity 

(h) Author shall indemnify and hold Publisher, any seller of the Works and 
Publisher's licensees harmless from any liabilities, losses, damages, costs or expenses, including 
reasonable attorneys' fees, in connection with any claim, action or proceeding inconsistent with or 
arising out of a breach or alleged breach of Author's warranties, representations and agreements herein 
contained, subject to the provisions below. In defending any such claim, action or proceeding 
Publisher shall use counsel of its own selection and shall control the defense and/or settlement thereof. 
Publisher shall promptly notify Author of any such claim, action or proceeding and Author shall have 
the right at Author's election to participate in the defense thereof at Author'S own expense with counsel 
of Author's own choosing. 

Withholding Legal Expenses 

(i) Subject to the provisions of Paragraphs 22(h), Publisher shall have the right to 
withhold its reasonable estimate of the total damages and expenses (including reasonable attorneys' 
fees) from sums otherwise payable to Author pursuant to this or any other agreement between Author 
and Publisher, and to apply such sums to payment of such damages and expenses. 

Survival of Warranties 

(j) The warranties, representations and indemnity of Author herein shall survive 
termination of this Agreement for any reason. 

Out of Print Termination 

23. In the event that after one or more years from the date of the first publication of any 
Work, the same, in the opinion of Publisher, is no longer saleable or profitable, Publisher may give 
notice to Author of its desire and intention to discontinue publication; or in the event that after three 
years from the date of first publication, such Work shall not be in print and for sale in any edition by 
Publisher or any of its licensees and after written notice (sent to the attention of Publisher's Contracts 
Department) from Author shall not within nine months be reprinted by Publisher or a licensee and 
offered for sale, then in either of these events, Author shall have the right to terminate this Agreement 

13 
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with respect to such Work and upon written notice to that effect by Author to Publisher, all rights 
granted under this Agreement with respect to such Work shall revert to Author, subject to any 
outstanding licenses and Publisher's continuing right to participate in the proceeds thereof, and 
Publisher's obligation to pay sums due Author hereunder. 

Bankruptc)! 

24. If a petition in bankruptcy shall be filed by Publisher, or if Publisher shall be 
adjudicated bankrupt by any court, or if Publisher shall make an assignment for the benefit of creditors 
or shall take the benefit of any bankruptcy or insolvency act, this Agreement shall terminate 
automatically without notice, and such termination shall be effective as of the date of the filing of such 
petition, adjudication, appointment, assignment or declaration or commencement of reorganization or 
liquidation proceedings, and all rights granted hereunder shall thereupon revert to Author. 

Disposition of Plates, etc .. on Termination 

25. In the event of termination of this Agreement as provided in Paragraph 23 or 24 above, 
Author may purchase "as is" all or any part of the mold, engravings, dies, printing plates, film, 
illustrations and sheets and other physical property belonging to Publisher, if any, used solely in 
connection with the production of any Work, together with copies of the relevant Work on hand, at 
Publisher's manufacturing or acquisition cost; provided however, that any such property not purchased 
by Author within three months after such termination (or, in the case of termination pursuant to 
Paragraph 24 above, notice to Author of the happening of the event) may be sold or destroyed (but no 
such sale shall transfer the right of publication and sale of such Work to the purchaser) and Author shall 
not be entitled to any royalties or receipts from such sale; provided further that after such termination, 
Publisher shall have the right to complete manufacture of books in progress and to sell the same and/or 
any other copies of such Work on hand and Author shall be entitled to royalties thereon as otherwise 
provided in this Agreement with respect to such sales. In the event that the copyright shall be in the 
name of the Publisher, then Publisher shall, upon termination of this Agreement, furnish Author with an 
assignment to Author of such copyright in due form for recording. 

Publisher's Trademarks 

26. Nothing in this Agreement (including but not limited to the rights of Author to 
purchase books and plates on termination) shall give Author any right in or to any trademark, trade 
name, logo, imprint or other identification now or hereafter used by Publisher, nor shall Author use any 
such identification during the term of this Agreement or thereafter, except that Author may dispose of 
copies of any Work purchased hereunder notwithstanding that such identification may appear thereon 
when purchased. 

14 :,. 
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Force Majeure 

27. This Agreement and the perfonnance hereof by Publisher shall be subject to delays by 
reason of force majeure and Publisher's time for perfonnance shall be extended for a period of time 
equal to any delay caused by force majeure. As used herein "force majeure" shall mean and include, 
without limitation, acts of God, fire, war, earthquake, strike, lockout, labor controversy, civil 
commotions, acts or restrictions of governmental agencies, orders of court, shortages or interruptions of 
facilities, and any other circumstances beyond Publisher's reasonable control (not due to Publisher's 
own negligence) which may affect Publisher or its suppliers. 

Assignment of this Agreement 

28. This Agreement shall be binding upon and shall inure to the benefit of the parties, their 
heirs, successors and assigns. Author shall not assign this Agreement without Publisher's prior written 
consent, but Author may assign sums due and payable to Author hereunder, provided that such 
assignment shall not be binding upon Publisher unless and until Publisher shall have given written 
acknowledgment of its receipt thereof and such assignment shall not in any event affect Publisher's 
rights or Author's obligations hereunder. Any assignment in violation of this provision shall be void. 
Publisher may assign this Agreement freely to any third party. 

Execution of Documents 

29. (a) Each party hereto shall, upon request of the other, execute such documents as 
may be reasonably necessary to confinn the rights of the other party in respect of the Works or to carry 
out the intention of this Agreement. 

Prior Publication 

(b) In the event the Works have been previously published and the rights have 
reverted to Author, Author shaH furnish Publisher promptly upon execution hereof: 

(i) Written evidence satisfactory to Publisher of valid tenninationof 
Author's agreements with previous publishers of the Works; and 

(ii) Certified copies of the original Copyright Registration Certificate(s). 

If Publisher is not furnished with the foregoing, Publisher may, without limiting such other rights as it 
may have, de lay payment of any advances hereunder until the same is furnished. 

15 
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Notice of Breach 

30. No act or failure to act by Publisher shaH be deemed a material breach of this 
Agreement by Publisher unless Publisher shaH fail to cure the same within 60 days after receipt of 
written notice thereoffrom Author, setting forth specific details. 

Service of Notices 

31. Except as otherwise provided herein, any written notices hereunder to be effective shaH 
be delivered by ordinary mail to the address of the other party first above set forth, except that notices 
of possible or aHeged breaches of contract or oftennination shaH be sent by certified or registered mail 
return receipt requeste'd, with a duplicate copy of such notices by Author directed to: Legal 
Department, Simon & Schuster, One Lake Street, Upper Saddle River, NJ 07458, Attn: Vice President 
and Deputy General Counsel. Either party may change its address by written notice to the other. 

N.Y. Law. Entire Understanding 

32. This Agreement and its interpretation shaH be govern~d by the laws of the State of New 
York applicable to agreements made and entirely to be perfonned therein, constitutes the entire 
understanding of the parties concerning the subject matter hereof, shaH not be modified except by a 
written agreement executed by both parties, and shall be bi'nding on Publisher only when accepted by 
an authorized officer of Publisher. Author hereby consents to the jurisdiction of the courts sitting in 
New York County, New York with regard to any claim, action or proceeding with respect to this 
Agreement. 

16 
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IN WITNESS WHEREOF, the parties have executed this Agreement as of the day and year 

first above set forth. 

ACCEPTED AND AGREED~' 

Signature 

Social Sec. # 

SILVER BURDETT PRESS, a division of 
Simon & Scbuster,Inc. 

17 
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(0.D.1I/&I) HOUGHTON MIFFLIN COMPANY 

GENERAL DEPARTMENT ROYALTY CONTRACT 

Agreement madethis_ - day of. _ulSill __ •• $1'Ir - 1961 

between - - - .. - - - - - -
of. __________ _ 

hereinafter referred to as the Author pronoun, and Houghton Mifflin 
Company of Boston, Massachusetts, hereinafter designated as the Publishe .... 

1. The Author hereby grant. and assigns to the Publishers all rights in a work the subject or title of 
CUtrJi r1 ,11"11 which is 

- • - - - - • - - - - - - - - - - untitled wOl:'k - • - - - - • - _ _ - • _ _ _ _ 

all serializations, abridgments, selections, translations, drumatb:atioos, and all other rights in !aid work or in any 
part thereof which now or hereafter during the tertn of this Ag"eement are the property of the Author; together 
with any existing copyrights thereof, and with the exclusive rig!'lt and power hi M:t.eiF flame SF in the name of the 
Author to secure copyright thereof, in the United States and ."",where, to renew said copyright, and exclusively to 
publish and ,ell said work or to cause said work to be published and sold in all languages, editions, abridgments, and 
.e1ectioru, and to exercise and control all the rights and privileges hereinafter set forth during the term of the 
original copyright and during any renewal or e.xteruion tht!reof, under the pres~t or future law of any 
country in whieh copyright u secured. The obligations of and benefits to the Parties with respect to any renewal 
or exteruion ,haJJ be the same as for the original term. 

A " 1 2. The Author eXpressly warrants his sol~ ownership of said work and Cull power to make this grant; 
ul or I wamml.J that said work has not heretofore been published in book form; that it is not a violation of any ather 

copyright, nor of any proprietary right; that it is not scandalous, libelous, violative of any right of privacy, n('T 

otherwise unlawful: and the Author agrees to hold harmless and derend the Publishers against any COSlS, damaw~'l, 
liability, or expenses in connection with allY claim of any vIol3.tion of another copyright or of any proprietary right, 
or of any scandalous or JibeIow or otherwise unlawful matter l.'l said work, at" by reason of a claim (or breach. of 
privacy. 

Co' J.or printin S. The Author agrees to supply final revised copy, in proper .hape for the pro."" not later than . 
"y g The Author further agrees to supply promptly and free of charge to the Pubhshers 

all photographs, drawings, charts, indexes, and other materia~ necessary to the completion of his manuscript, 
and if he fau.. to do so the J'ubluhen ,hall have the right to supply them and charge the cost thereof against any 
sums accruing to the Author under this Agreem<:nt. 

PtrmtIljoT11 
(HId auigllmmlt 

Olh" p:lbli~QlI'oll 
by Ailthor 

4. The Author agrees to··supply free of charge to the Poolishers all pennissioru or assignments of copyright 
for text or illustrations used in published form or copydghted elsewhere. 

5. The Author agrees, during the period of this contract, not to publish ~r ~rmit to be published any 
other book or material written or edited by the Author which would directly or indiri:.ctIy interfere with 
the .ale, or tend to lessen the .ale, of said work.. 

Publication 6. The Publishers agree, when the manuscript", completed In a form satisfactory to both parties, to 
and foya/Jiu manufacture, publish, and offer said work fC;lr sale in book form at their own expense in such style and 

at .uch price as they deem besl suit<d to its sale, and ta pay the Author during the original term of copy-
right or of aoy renewal thereof the following royalties: 

(a) On the Jist price of each copy of the regular trade edition by them sold:at the regular price 
and at~he regular discounts: 10% to 5,000 copies; 12~ from 5.000 to 
7,500 copies; and 15% on all copies cold over and above that number;lI1id 
to make an advance payment against royalty aoooUllt of;;ilillll"liill,I~~I~'" 

• • m the signing of this Agret3ment; with abther advanoe to be 
m'rangea on reoeipt of a partial manusc~ 

Sp,,;al sal" a/ (b) On copies of .aid work sold to recognized rcadint circles, book clubs, .or to wholesale or retail dis-
inmoJed dj",""1J tributors or booksellers in the Unitcd State., at a disc<lunt of 48% or more, a royalty of 2% Jess than 

the rate .tatedin ~ 6(a); and with each additional 1% discount, the royalty shall be further reduced by 
an additional !%, provided that in no case the royalties shaU be less than one-half of those stipulated above. 
On !<llC"s for ~~H'c.hl usc. j., .'irt1nll (j\\;)nt:ti,.o:: R1 J;I dio:('nllnl ('Ir ~tlr f; '''t' mnt'('., rhr t'",·,t,\y ~"~lT h,... 1 (\(!(" ("'of r',~ ,,,,·;~t 

.' " " .......... , .. t.. ', .. : ••.• / •.. ~. ',', '''' ,." • "" <"l. J' ,,, t" "". I I U,,-;\"'" "15 dl(. li.;,~U\L'll ,JlICH,;(l llle.: jJtl~; .... dtJ\<I\iL\;d 

shall be considered to be the price obtained for the sheets plus tht Cost of completing the binding. 

~ \ 
./,/O.ks-
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Moil Oro'" (c) On copies of .aid work sold direct to ·t1:e con,umer ·:hl·ough the medium of mail order coupon adver. 
tising or direct~by .. mail circuladzation, a royalty of t{ li per cent of the price received. 

Edu(atioDai (d) On copies of said work sold for educational usc t:'l"ough their Educational Department, a rovahs 
laill of 4% less than the rate .tated in '11 6 (a). . . 

(e) On copies of said worksoJd in bound form at a red· Iced price, or in sheets, for export to Qannul1lmd 
EJ.'}ort other tenitodes covered in this Agreement, the AuthtJr -ihall receive a royalty of 5% of til.: list pricl." l}[ 

the rcgular trade edition in the United States. 
IUmaiMdm (I) On disposal of overstock of the regulnr trade edit;O'I, a royalty of 10% of the gl'Os, pdce oblained if 

said overstock i, sold at 60% of thc list price or Ie.~" bo.t there .hall be no royalty if the PLiblishcrs 'hall 
dispose of copiea B.! a remainder at or below cont price. 

Stock rllurn,d 7. ~oyalty. paid on .tock of s~ld work which is later returned by the bookseller as unsalable may be 
debited agamst ~ny sums accrumg to the Author und~r dus or any other existing Agreement between the 

Author and the Publishers. . 

SpuM editio"l 8. The Publi.hers may issue a 'pecial or limited edithn of said work, paying to the Author a royalty 
which shall be the same' amount per copy i\S that paid ,m the regular trade edition. 

R,prinll 9. The Publishers may publish said work under their own imprint in a reprint edition at a rcduL'Cd 
price, paying to the Author 10% of the net price of sait! cdition. 

10, In the event that the Publishers ,hall l=e said work for publication in a reprint edition under another 
imprint in the territories covered by this Agreement, th~ pl'Oceeds of such lease shal! De divided "'lually 

between the Author and the Publishers. 

11. In the event that the Publishcl" shall lease said work On a royalty, or for a lump ,um in lieu of royalty, 
Book C(u;s to a book club, the net procced. shall be divided equally between the Author and the Publishers, and 

upon request in writing by the Author the Publishers ,hall pay :he Author'. share of all sum. if in excess of one 
hundred dolla\, within fourteen days after the receipt by them d such procecds. 

P"miuion 12. The Publishers may publi.h, or permit others to pU',li,h, broadc .. t or televise for publicity purpo,,,,, 
to Ill/ole without charge sucll. selections from said work as they think proper to benefit its sale, without compensa

tion to the Author. 

Pllbficatton in 1I€lCIr~ 

pcpuJ', ptJ'i"di~,dr, 
01;11 a:l!lio(o&,iu 

PublicatioTi in 
Bdlish EmF-'re 

Opm market 

Translation and 
jordgll rilhtl 

l.'l. On the sale of the first .erial dghts of said work, !I.e Author shall receive 90% of the net proceed, 
of such sale. 

H-. On the sale of th(! right to publish the work, parts [hereof, selections, abridgmcnts, or !icrialil',atioOl:'i 
thereof, in newspapers, periodice.ls or olher books after pl. bHcation in book form, the Author shaH receive 
50% of the nct proceeds or such sales. 

15. On the sale or lease of said work or any rights therein for publication in the English language under 
any imprint other than the Publishers' in the British Empire exclusive of Canada, the Author shall receive 
eighty-!i ve per cent of the net proceeds of such,. c. Countries other than the United States and 

its dependencies t the Philippines, Canada, and the Bl'iti:h Empire are an open market for copies in thc 
English language of-the Publishers' original edition or cdtions authorized. 

16. On the sale of the right or translation into, and puilication in, other languages, and publication in 
the English language in countries other than the Unitt-d States, Canada, and the British Empire, thc 
Author shall receive 50% of the nct proceeds of such sa e. 

Phonographic, film a/ld 17. On the sale or permission for use of the work for rCJ roducti()n phonographically, by film strip or by 
braille reprodliluon wire recordings, or in Braille, the Author shall receive 50'70 of the proce'eds, ir any~ of such sales. 

Dramatic, motion 18. On the sale of the dramatic, motion picture, radh or television rights, the Author shall receive 
piclUrI, radiQ and ninety "per cent of the proceeds of such sales, inclu(Jjllg any additional money realizcd from such salc 
,,(eoilion ,ighll pursuant to any so-callcd escalator clawes baaed on boo!. and/or book club sales. 

19. In the event of the sale, within two yeal's after publication of the work, of the motion picture, dramatic, 
radio or television right! exercisable within the territory covered by this Agreement, whether or not such sale is 
made by thc PubliShcr'S, the Publishers shall receive, in considcJ .:l.tion of their contribution to the value of said 
rights, one-half of the .mount expended by them prior to public'ltion and during the first two years aftcr publi
cation in advertising the work, but this paymcnt shall in no event be more than 100/0 of the Author)s total net 
receipts from such ,ale. 

20. The Publishers 'hall render semi·annual statements ··,f account in thc months ofJ une and Deccmber 
Slal,on,nll covering sales of the book and sale or lease of any and all "thcr rights in the work to the last day of March 
ond p,]mentr and the last day of September preceding, and pay in cash with the statement the amount due the Author 

with tbe following exceptions: (\) To providc book.eller undcr ~ 7 above, 
only 90% of the royalty accrued to the the first .emi-annual stalcmcnt 
following publication of said work; (2) Not more than be due and payable to the Author 

. in anyone calendar year alld~ ... th.atiiny residue shall be payments under thc same rc~triclion . 
. "On the 15th day of June in thr.i~g; calendar year 101l0wing the fiN publication hereunder, all amounts accrued to 

the Author and as yet unpaia shall be paid forthwith) and ther ~after all future payments ~hi?1l he m'ldf' !'''mi 
:nll)Il:l11\. wjlh,''''" IhnillllinTl iI, :1(,(",1.(.111' r "/idl ,L·· .•.••. ,; .• ,.,,11 r ''1;110 ,,, .... ,[ ... ,,"\ ·.d II .. ~;",. ,. 11,. I. I· 

I (H' I.'" ,I \VIWll .I~. j.1 lill)' 1.1:.1 .1.1) "I f, I.!/I 11'11 '.( r'" 1\11.,. I '.11 I k;,:. 11t.lll f I'll t 1.011.11, (i I 1,11'1] .Iull 11./' " -.. 

c]w;d to the Author, the IJulJli!il1~rs shaU be nndc,' no ohligatilJn :() I'Cndc..T a sl8/.cmt:nl or malt" p:I)'f11(;11" Hllk~:; 

it be a fina.l statement and paymcnt. 
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•• 1<1'1 
,1,'11, 

~L ~or the purpose of keeping said work in print and.il'l cil'culation as long as possible, the Author it',d:,t,·1i rt!YIJI(i I'). 

a!;l'c~;; :,;-\.'H if at any tirn~ after a period of two years fcon'l the date of pl blication of said work the serni~ 'sldJIi fJfil1~;:':~~ 
anol1<:'.t salt in the regular trade edition shall be Jess than five hundred copic~, then the Publishers shall par to 

s:'.iLl .. \ulhor a rt,'yaltyof 10% of the list price, provided such COpil!fl ~ :e sold from a reprinting of t\' (.nt,,~Jh t" 
hllllCnd c(Jpics or Jes.ll, this reduction being mnde by reasou of the incre sed cost of manufacture per cop)' 0:' !''Urh 
small J'("primings. The Publishers shall thereaftcr rend¢l' stfltr.;mClltS' Itt' ~ccount annually, 

Q2. An pnyu1CnLS made by the Publishers to the Author under thi:l. t .. greement shall be chargeaklle 
ah;lin~r (md re{;o\'cl'ablc from any or all monies accruins to the .. I\.I.lthor mdt.r this Agreement. 

'23. Corrections or revisions, Dfter delivery of COP)' to the Puhlh;liers: whi :h -exceed 10% of the Publishers' 
ch .. rgc for composition f shall be dcbited a.gainst al1~' sums owing to the '\uthor under this Agreement. 

C,rrJ!cth'ns 
and rrIJiri.;r.J" 

2-b Title to any platcs) engravings, dies, type forms1 printed copies, nn I all material used in publishing Titlt ta matm''.ll 
the wOl'k shall rest in the: Publishers. If r~ndered valueless b}'" fil'e or

l 
aJ yother cause, or jf at any time 

aft~~l" the c;<:piration of two years from the datc of fil'iH public.ation tbere b 'lot in thcir opinion sufficient st\lc 
for the work to enable them to continl1~ its publication profitably, then' hc Publishers may authorizc the 

u'slod ill Imb/i,rllinl1 

dc:\~rucdon or disposal of any remaining plates, diC$, Qt' othcr materic uscd in printing the work frcc Tcrminfltioll ol.d 
fl'~11ll nn)' claim on thc part of the: Author and ~f 6 of tilL'! Agl"e:c. lcnt shall become il1opcrntivc, rtI'UJian "J ,;gldr 

pl'odd~d that thc Publishers shall first send by registcred mail to the: A thor at the Author's last knmvn 
addl\::i~ an offer to sell said p1att;',s and/or all publication rights in the w 'rk ut oncHquarter of the: cost of COO'1po!ii~ 
tion and plates, an'd all copies of the: work then on hand at CO:lL, If hc Author shall within sixt)' days of th(;; 
rnailiog of said offer accept it and pay for said plates) the Author shall the:reupon become th~ sole owner of rile 
copydlJht and this Agreement shaH terminatc. 

26. Thc Publi:;hers shall take all suitable measures for [he preservarior of odginal illustrations, if art!, Originals lIIjJfliu! 
:;lipp!~~d by the Author, as well as the manus?ript, but shaH not be rc,'spons'ble for their Joss or damagc. Sald bJ autl!D!' 
origiluJs shall, upon request in writing by the Author) be: rek.ased to th< Author after the expiration of a 
p~dod pC one: yt:ar from the date of original publication; but if sut,h req lest be not made: within eighteen months 
frnm thc d;;.te of original publication, the Publishers may dCSlfOY and di: 90se of said originals free from any claim 
0:1 tho::: part of the Author. 

~S" Th!! ]'ubllshcn shall give the Autho~ tweh·-e free copics of the wo k and allow a discount of 400/0 [-he copier 
f;'om list pricc on additional copie:s purchased by the Au thor, 

;:;,,<,~~.:~~t;:~~:r ~~~l~h:~. 'U~i~:~~~~cr~~~~~lf~s e~;:tl~~"rto l~O;~;:~~ ~~s;:~e~o~~:~r '[~,~~~~:f.<S:~I~ Of"'"'" 
!Ii' tl;c; cQ,nplct.cd manuscript, and tn no event 1c!J5; thall ont! momh aftcJ the publication of the: Author's l<lsl preH 
<,'\,'diJ\f. book, wilhin which to notify the: Author in writing \·vhethC:l" the) dc:sil"c to publish such manuscript. 

~'J" This Ag~(!('m~n' may bc assign(;~ lJy eithcr P£\rt}' witn th'~,wrhten CO.lstnt of t,he other, which~onscnt Ar'sig.'u 
l~nl . .;1 i);.' ohtal1ll~d Hl advancc and .. VIII not be unrca:-:on:luly ·.'VHhhdd, ar 1 the a'lSlgnec thcre:of shall have 
<111 {he righ[!: and remedies of thc original paTties il1sofar as the same: rc assignable. Said Agrecment shall be 
c\s~ig·nl,.~d onl:, ;is a whole and not as a part nor as to an)' part iutl":rcsr t lerein. 

2g. This Agreement shall be binding upon, and shall be for th~ ben fit of, the Author and also the 
Authorls hdrs, executors, adminis~rator!) and/or assigns, and Hkcwise: lpon and for the: benefit of the 
PubHshcrs and also their successors and/or assigoo, unless contrary to tl e context. 

Sis-ned and delivered the day and year first a.bovt: v,r:itt~n. 

IlIjrl 

HOOGHTOH 1-!U'FLIN C01-1P::\i'lY 

?,J'dLISHl~HS: By -----
~ 
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ST. MARTIN'S PRESS, LLC 
AUTHOR CONTRACT 

MM 

2011 (the "Effective Date") between L6 ' • I 

...... t~~: "Author") and St, 
"Publisher"). 

The Author and the Publisher mutually agree to the following: 

THE WORK, THE GRAl'jT OF RIGHTS, TERRITORY AND DURATION 
I. (a) This Agreement concerns two individual works provisionally entitled 

(b) The Author grants to the Publisher the sole and exclusive right to exercise and 
license (i) the right to reproduce, publish, distribute and sell ("publish") the full length Work in 
the English language in a product reproduced in print-on-paper or other physical media ("book 
form"), (ii) the right to use the full length content of the Work in the English language in 
electronic media, and (iii) the additional and subsidiary rights in the Work specified in paragraph 
4 below, in the following territory: throughout the World (the "exclusive Territory"). 

'Notwithstanding the foregoing, for any country listed on EKhibit i', whose oopyright la'NS require 
publieation or distribution of a boak in that country within a speoified period oftime from 
original publioation in order to seoure or maintain full copyright protection, if the Work is not 
published in that eountry within that speeified period of time then the Publisher vAll have the 
non eJ(elusi .... e right to ship its editions of the Worll: into that eountry. 

Ifthe Work consists of more than one Book, the rights granted in this Agreement will apply to 
each Book separately. 

(c) Each of the rights granted in this Agreement is granted for the full period(s) of 
copyright protection (including all renewals and extensions) provided under any copyright laws 
now or hereafter in force in each country included within the territory granted to the Publisher. 

ADVANCE 
2. The Publisher will pay the Author, or the Author's duly authorized representative, as an 
advance the Author's earnings from all sources under this Agreement, the sum of II ••• 

"Author Advance"), payable as follows: 

AGI00159 A456
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~11;;;;;~~SI!gnlng of this Agreement; upon the Auth,D dellvez 
manuscript of #1_ • 

'!I!I!!!!! upon the Author's delivery C' manuscript of #2) UNTITLED. 

If the Work consists of more than one Book, unless othenvise specified in this Agreement, for 
the purposes of paragraphs 9, II and 12 only, amounts paid on signing will be "attributable" in 
equal proportions to each Book comprising the Work and amounts due on delivery and 
acceptance or publication in any form ofa particular Book, or within a specified period of time 
after delivery and acceptance or publication of a particular Book, will be "attributable" to that 
Book. However, for all other purposes, all amounts paid as advances under this Agreement will 
be treated as a single advance against earnings from all sources with respect to all the Books. 

ROYALTIES 
3. So long as copyright protection subsists in the Work, the Author will earn the following 
royalties: 

(a) Hardcover Editions. On sales by the Publisher of c9pies of its hardcover editions of 
the Work, except as specified in subparagraphs (h) through (n)'below, ten percent (10%) of the list 
price on the first five thousand (5,000) copies sold, twelve and one-half percent (12Yl%) ofthe list 
price on the next five thousand (5,000) copies ~old and fifteen percent (15%) of .the list price on all 
copies sold thereafter.' 

(b) Paperback Editions. On sales by the pubiisher of copies of its paperback and 
paper-over-board editions of the Work (other than mass-mark~t paperback editions, which are 
covered in the next subparagraph), except as specified in subparagraphs (h) through (n) below, 
seven and one-half percent (7 'h%) of the list price on all copies sold. 

(c) Mass-Market Paperback Editions. On sales by the Publisher of copies of its 
mass-market (i.e., rack size) paperback editions of the Work, except as specified in 
subparagraphs (h) through (n) below, eight percent (8%) of the list price on the first one hundred 
and fifty thousand (150,000) copies sold, and ten percent (10%) ofthe list price on all copies 
sold thereafter. 

(d) Electronic Editions. With respect to any exploitation of all or any portion of the 
Work in electronic media by or on behalf of the Publisher or a licensee of the Publisher, except as 
specified in subparagraphs (e) through (g) below, a royalty equal to twenty-five percent (25%) of 
the amount received by the Publisher (except that ifthe exploitation is pursuant to a license of rights 
in both print and electronic media, the Author will earn a share under paragraph 5 in connection 
with such license and no royalty will be payable under this paragraph 3(d) in connection with such 
license). 

If, at any time after the effective date of this Agreement, either (i) the Publisher's standard 
royalty with respect to exploitation of all or any portion of the Work in electronic media is a 
higher percentage of the amount received by the Publisher than the percentage specified in this 

2 
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subparagraph 3(d), or (ii) the Publisher and the Author, agree, for future agr~ements with the 
Author, upon a standard royalty with respect to exploitation of all or any portion of the Work in 
electronic media that is a higher:,percentage of the amount received by the Publisher than the 
percentage specified in this subparagraph 3(d), then the Publjsher agrees that, upon its receipt of 
a written request froin the Author, this subparagraph will automatically be deemed to be 
amended, effective as of the beginning of the first full royalty accounting period commencing 
after the Pub Iisher's receipt of such written request, to substitute such higher percentage royalty 
with respect to such exploitation in electronic media for the percentage now set forth in this 
subparagraph. 

(e) GMphie &Jeka. OR sales by the Pliblisaer of eepies onts prist on paper editioRs 
of Grapaie Books, e~eeept QS'speeified iR slibparagraphs (h) thFoligh (a) below, she pereent (69~ 
of the list priee. With respeet to any e*ploitatioa efthe Publisher's editioRs of Graphie Boolc-s in 
eleetronie media by or oa beaalfofthe Publisher or a lieensee of the Pliblisher, a royalty eqlial to 
ten persent (IG%) of the amolist reeeiveei by the Pliblisher. 

(f) Audio Editions. With respect to any exploitation of the Publisher's Audio Editions 
by or on behalf of the Publisher or a licensee of the Publisher's edition in physical media form, 
except as specified in subparagraphs (h) through (m) below, a royalty C<lual to ten percent (l0%) 
of the amount received by the Publisher. With respect to any exploitation of the Publisher's 
Audio Editions by or on behalf of the Publisher or a licensee of the Publisher's edition in 
electronic media by means of transmission, uploading, downloading, broadcast or similar means 
or methods (but excluding delivery ofthe Audio Edition in physical media form, such as on a 
CD) ("digital downloads"), a royalty equal to twenty percent (20%) of the amount received by 
the Publisher. 

(g) Multimedia Rights and Game Rights. With Tespeet to any ~(ploitatioR of 
~4\iltimedia Rights, and an)' use of Games in eleetroRie media by or on behalf of the Pl-tblisher or a 
lieensee of the Publisher, a royalty equal to ten pereeRt (1 Q%) of the amount reeeived by the 
Publisher (~(sept that if the ~eploitatioa is ofa work ereateei by a lieensee pursuant to a HeeRse of 
Motion Pierure and Television Rights or Game RigHts, the Author will earn a share limIer paragraph 
5 in eonneetion with suea Heense and ao Foyalty Vim be pB)'able uRder this paragraph 3(g) in 
eonneetioR ' .... ith sueh HeeRse). 

(h) High Discount, Special Sales and Remainder Sales. On sales by the Publisher of 
copies of its editions of the Work in book form, and copies of its Audio Editions and Graphie 
Books in physical media form, except as specified in subparagraphs 3(i) through (n) below: 

(i) Hardcovers. 

(1) when sold at discounts from 48% through 54% (inclusive) from the 
Publisher's list price, a royalty equal to the prevailing royalty rate in subparagraph 
(a) above less two and a half percentage points (2 '12%); and 
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(2) when sold at discounts greater than fifty-four percent (54%) and less 
than seventy-five percent (75%) from the Publisher's list price, a royalty equal to ten 
percent (10%) of the amount received by the Publisher. 

(ii) Paperbacks. 

(1) with respect to all paperbacks and paper-over-board editions (but 
excluding mass market paperback editions), when sold at discounts greater than or 
equal to fifty percent (50%) but less than seventy-five percent (75%) from the 
Publisher's list price, a royalty equal to ten percent (10%) of the amount received by 
the Publisher; and 

(2) with respect to mass market paperback editions, when sold at 
discounts greater than or equal to fifty-five percent (55%) but less than seventy-five 
percent (75%) from the Publisher's list price, a royalty equal to ten percent (10%) of 
the amount received by the Publisher. 

(iii) Hardcovers, Paperbacks, and Audio Editions Rnd Graphic Books in 
physical media form. 

when sold at discounts of seventy-five percent (75%) of list price or more, a 
royalty equal to ten percent (10%) of the amount determined by deducting all 
manufacturing costs of the copies so sold from the amount received by the Publisher. 

(i) Export. On sales by the Publisher of copies of its hardcover and mass market 
editions of the Work, and copies ofits Audio Editions aBEl Graphie Beeli:S in physical media 
form, except as specified in subparagraph (k) below, when sold by the Publisher for resale outside 
of the United States, a royalty equal to ten percent (10%) of the amount received by the Publisher, 
except that if the Author will be entitled to a share under paragraph 5 in conjunction with such sales, 
then no royalty will be payable under this paragraph 3(i). On sales by the Publisher of copies of its 
trade paperback and paper-over-board editions, except as specified in subparagraph (k) below, a 
royalty equal to seven and one-half percent (7 Y2%) of the amount received by the Publisher, except 
ifthe Author will be entitled to a share under paragraph 5 in conjunction with such sales, then no 
royalty will be payable under this paragraph 3(i). 

0) Direct Consumer Sales. On sales by the Publisher of copies of its editions of the 
Work in book form, and copies of its Audio Editions aBEl Graphie Beeli:S in physical media 
form, when sold by the Publisher or a U.S. affiliate of the Publisher directly to the consumer, 
whether by mail order solicitation, coupon or direct mail, from a website, through solicitation by 
radio or television or over any digital or cellular network, or otherwise, a royalty equal to ten 
percent (10%) of the amount received by the Publisher on the first 10,000 copies sold directly to the 
consumer and fifteen percent (15%)ofthe amount received by the Publisher on all copies sold 
directly to the consumer thereafter. 

(k) Premium Sales. On sales by the Publisher of copies of its editions of the Work in 
book form, and copies of its Audio Editions aBEl Graphie BeelUl in physical media form, when 
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sold by the Publisher in a premium sale or sold to companies or organizations for usage or 
distribution by them in connection with their own activities or with the sale of their own products or 
services, a royalty equal to five percent (5%) of the amount received by the Publisher. 

(I) Short-run Printings. On sales by the Publisher of copies of its editions of the 
Work in book form, and copies of its Audio Editions Rod GrRphie Beeli:S in physical media 
form, when sold by the Publisher from any reprinting of 1500 copies or less (excluding individual 
copies printed on a print-on-demand basis) made at least twelve (12) months after initial publication 
of that edition, provided the regular sales of that edition ofthe Work during the royalty period 
immediately preceding the royalty period in which such a reprinting occurs have not exceeded five 
hundred (500) copies, a royalty equal to one-half (1 12) of the royalty rate that would otherwise apply 
to that sale under this paragraph 3. 

(m) Collections. On sales by the Publisher of copies of its editions of any collection, 
omnibus volume, anthology or other compilation (a "Collection") in physical media form that 
includes the English language text of the Work (as well as any artwork included in the Work) and/or 
of any Audio Editions er Gmphie Beeli:S, except as specified in subparagraph (n), a royalty equal 
to the otherwise applicable royalty as provided herein prorated based on the number of works in the 
Collection. 

(n) Free Copies. With respect to copies given away free for publicity or promotional 
purposes, or to induce additional sales, and with respect to copies destroyed or given or sold to the 
Author, no royalty will be payable. 

(0) Definition of Amount Received by the Publisher. When used in this Agreement, 
except as provided below, "amount received by the Publisher" means sums of money actually 
received by the Publisher.1 n the case of use of the Work or any Derivative Work in electronic 
media: 

(i) "amount received by the Publisher" means sums of money actually 
received by the Publisher from any third party in exchange for the right to use (or 
authorize the usage of) all or any portion of the Work or the Derivative Work, whether 
for a copy delivered on physical media or a copy delivered digitally, or for access to (or 
the right to grant access to), all or any portion ofthe Work or the Derivative Work in any 
electronic media; and 

(ii) if any amount received by the Publisher is attributable to the use in 
electronic media ofthe Work or the Derivative Work and any other works, the Publisher 
will determine the portion of such amount that is attributable to the Work as follows: (1) 
if the Publisher receives from a third party an allocation ofthe amount it receives among 
the works used, the Publisher will utilize such allocation; and (2) in the absence of any 
such third-party allocation, the Publisher may utilize a determination of end user access 
to or unique page views of the Work or the Derivative Work (in each case including an 
estimate determined by sampling) or the ratio of the list price ofthe Work or the 
Derivative Work to the total of the list prices of all of the works to which the amount is 

5 
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attributable or, if none of the foregoing methods is applicable, the Publisher may utilize 
any other method of allocation it detennines in good faith to be equitable. 

Taxes included in the amount received; any insurance, shipping, mailing, freight, duties, customs 
clearance or other similar charges included in the amount received; any payment made to 
reimburse the Publisher for manufacturing costs; any charges for use of a digital delivery service 
included in the amount received; any foreign tax withholdings; and any fees or commissions paid 
by the Publisher to finders or third-party sales or licensing agents in connection with the 
transaction will be deducted from the sums of money actually received. All references to the 
Work in subparts (i) and (ii) in this subparagraph (0) will include Derivative Works. 

(P) If the P\:lblisller or a U.S. affiliate oftlle P\:lblisller ereates or eommissions the 
ereation oftel!t and/or art fur a Graphie Book edition by a writer and/or artist (or vl'riterkrtist 
team) ("Commissioned Graphie Book Material"), then the P\;lblisher will reeo\:lp the amO\:lnts 
paid or to be paid to S\:leh writer and/or artist (or 'Nriterlartist team) in eonneetion with the 
ereation of the Commissioned Graphie Book Material as fullows: (1) any ro~'alty payable to the 
,'\\:1tkor \:lnder paragraph 3 from sales by the P\:lblisher ora Grapkie Book edition that \;lses 
Commissioneei Graphie Book Material 'Nill be red\;leed by any royalty paid or to be paid on s\;leh 
sales to the wfiter and/or artist (or writerlartist team) oftlie Commissioned Graphie Boolc 
Material; and (2) tke Amlior's share l:lnder paragraph 5 of any amOl:lnts reeei'/ed b~' the P\;ll:llisher 
from any Iieense to a third party granting the right to l:lse Commissioned Graplile Book Material 
will be ealeulateei based on the differenee between the amOl:lnt reeeind by the P\;lblisller from 
s\;leh lioense less the amOl:lnt paid OF payable l:Iy the P\:lblisheF or its U.S. affiliate to s\;leh vlt'iter 
aad/oF artist (or writerkrtist team) witli respeot to the Commissioned Grapllie Book Material. 

(q) In all cases in subparagraphs (a) through (m) above, the computation of the 
number of copies sold will be net of returns. Notwithstanding anything to the contrary contained 
herein, (I) ifany royalty rate specified in this paragraph 3 is to escalate by reason of the number 
of copies sold, then no sales at discounts of fifty-four percent (54%) of list price or any higher 
discounts will be taken into account for the purpose of detennining the rate to be applied, and 
sales made by the Publisher or a U.S. affiliate of the Publisher direct to the consumer will only 
be taken into account for the purpose of detennining the royalty rate to be applied under 
subparagraph 30); (ii) if the list price of an edition is reduced by the Publisher for the purposes 
of any sale so that the reduced list price is at least forty percent (40%) lower than the list price of 
that edition when initially published then, for the purposes of calculating the amount of any 
discount upon such sale only, the list price of that edition will be deemed to be the initial list 
price; and (iii) ifby arrangement with any customer of the Publisher the discount applicable to a 
sale is increased in exchange for a waiver by the customer of the right to return copies previously 
sold to that customer at a lower discount, then the higher discount will be used for purposes of 
detennining the royalty rate applicable to the sale of those copies. If the Work consists of more 
than one Book or a Book or the Work is published in more than one edition, the applicable 
royalty set forth in the various subparts of this paragraph 3 will apply separately to each Book 
and each edition; accordingly, in detennining whether particular sales levels have been reached 
for the purposes of fixing the applicable royalty rate, only sales of the Book in the edition for 
which the calculation is being made will be included. In any case in which the Author would 
otherwise be entitled both to earn a royalty under this paragraph 3 and to earn a percentage ofthe 
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amount received by the Publisher under paragraph 5 on the same sale or receipts, the Author will 
earn a royalty in accordance with this paragraph 3 (but wilJ not also be entitled to payment under 
paragraph 5), except where this paragraph 3 provides that no royalty will be due (in which case 
the Author will receive no royalty) or expressly states that the Author will be entitled to a 
payment under paragraph 5 (in which case the Author will receive the share specified in 
paragraph 5 of the amount received by the Publisher). Ifa U.S. affiliate of the Publisher 
publishes any edition of the Work or a Derivative Work, its edition will be treated as the 
Publisher's (and sales by the affiliate wiJI be treated as sales by the Publisher) for the purposes of 
this Agreement. 

ADDITIONAL AND SUBSIDIARY RIGHTS 
4. The following additional and subsidiary rights in the Work are included in the grant of 
rights and defined as follows: 

(a) "First Serial Rights," meaning the rights to use all or any portion of the Work in the 
English language in newspapers, magazines and other periodicals (whether in one or more issues) 
before the date the Work is first available for sale to the public in book form, including the right to 
create for such usage abridged, adapted and condensed versions of the Work. 

(b) "Second Serial Rights," meaning the rights to use all or,any portion ofthe Work in 
the English language in newspapers, magazines and other periodicals (whether in one or more 
issues) on or after the date the Work is first available for sale to the public in book form, including 
the right to create for such usage abridged, adapted and condensed versions of the Work. 

(c) "Selection Rights," meaning the rights (i) to create condensed, adapted and abridged 
English language versions of the Work, to publish and to use those versions; (ii) to use any portion 
of the English language text of the Work (as well as any artwork included in the Work) in electronic 
media; (iii) to use all or any portion of the English language text of the Work (as well as any 
artwork included in the Work) as part of a Collection in any media granted to the Publisher by this 
Agreement, and (iv) to grant permissions to use all or any portion of the Work in print and other 
media granted to the Publisher by this Agreement (including but not limited to reprographic and 
other image processing technologies for storage, display and printing of images of the printed page). 

(d) GrQj3hic Book Rights," meaning the rights: (i) to create (or hll,ve created) Graphic 
Books in the English lang~llge based on the Work and to p~blish those Graphic BoolEs in bool. 
ferm; (H) to publish and to ~se those Graphic Books (asviell as to*t, art or other OKcerpts from 
those Graphic Bool,s) in electronic media and in any other form or media; and to ~,ercise and 
~lploit in conneetion with those Graphic Books the same additional and s$sidiary rights that are 
granted to the Pl:!blisher b~' this Agreement in the 'Norl,; and (Hi) to use the title ofthe Worl. in 
connection viith, and in the ad'lertising, promotion aRd publicity for, those Graphic Books. A 
"Graphic Book" as I:!sed aRywhere in this AgreemeRt means a work deri'led from the Work 
consisting ofsequeRtial art with cQj3tioRs, boxes and,lor bubbles of text (which te"t may be 
original, adQj3ted from the Work and/or takeR yerbatim from the Worl" and will include any Alt 
te1ct). Graphic Bool, Rights iRclude, without IimitatioR, the right to iRcorporate pl'ot elemeRts, 
characters, fanciful places, situations, faets, ideas and ennts taileR or deri'/ed from the Werl. iRto 
a Graphic Beok. 
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(e) "Sound Reproduction Rights," meaning the rights to create, to publish and to use in 
electronic media, non-dramatic English language readings of all or any portion of the Work 
(including condensed, adapted and abridged versions), together with introductory, concluding, 
transitional and narrative material, as well as background music and/or other incidental or 
background sounds, whether in the form of records, tape recordings, sound cassettes, compact 
discs, electronic media or other technologies now known or hereafter devised ("Audio Editions"). 

(f) "Non-dramatic Reading Rights," meaning the rights to perform non-dramatic human 
voice readings of the Work (including, but not limited to, non-dramatic readings broadcast or 
transmitted by television or other electronic media, whether live or pre-recorded) with the right to 
accompany the readings with display of text and/or artwork from the Work. The Publisher may 
authorize the use of the Work in such forms without royalty or other fee. 

(g) "Translation Rights," meaning the rights to translate the Work into languages other 
than English, to publish full length translations in book form and to use full length translations in 
electronic media, and to grant First Serial Rights, Second Serial Rights, Selection Rights, Graphic 
Book Rights and Sound Reproduction Rights in languages other than English. 

(h) "M-liltimedia Rights," meaning the rights to efeate, to poolish alid to use is eleetroaic 
media, works in aliy laliguage eased Oft the Work (iBciuding the rights to ereate, aRd to ineorporate 
iato those 'lIorl€S, text; dialogue, sO\ffids, musio, artworlE; "ideo, aliimatiOR, mo:r,ring images, 
isteraetiYe elements, aRd other matter 't .... hether or not takes or deriyed from the Work or from the 
plot elemeats, charaeters, faliciful plaees, sitl:lations, mats, ideas aRd e>/ents portrayed in the Worl€), 
t»'oYided, flOWeyer, that if Motion Picture and Teleyision Rights are not also graaied to the 
Publisher by this Agreement, Multimedia Rights do not include the right to create alid use dramatic 
yersions of the WOrlE in electronie media. 

(i) "Motion Pieture aad Tele>Asion Rights," mealiing the rights to e1€ploit the Work and 
the Author's same (as the author of the ''\'ork) is motion pictures (including '""ithol:lt limitation 
made for teleYision moyies), teJe>lision series and mini series ("Motion Pictures"), and in preql:lels 
alid sequels to stich MotiOfl: Pietl:lres, together with those allied rights eustomarily gralited to motion 
picmre producers, produetion companies or studios, aFld the rights to distrieute and sell such Motion 
Piemres and prequels and sequels ey all mechanical or eleetronic "isual reproduetioa, display aRd 
performanee, traFlsmission aFld broadcast methods aFld technologies nO'"" IBlo'i'ln or hereafter devised 
(iacluding by mealiS of cassettes, DVDs, alid other dO¥ices for home play aFld the right to use such 
Motion Pi aMes alid prequels and seql:lels is eleetroaic media). 

0) "Game Rights," meaning ilie rights to efeate games of all)' type, iflcludiflg witho\lt 
limitation board games, yideo games, electronic games and games to be played o'/er the iatemet or 
other digital networks, in any language eased on or deTi'/ed from the 'Nork anel,toT t~, armrorlE; plot 
elemeats, characters, fanciful places, simations, faets, ideas, and eyents in the WOriE ("Games"), and 
to use Games in any manner OT media. 
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(k) "Dramatie Rights," meaBisg the rights to ereate, perform aBe use live theatrieal 
stage flrodaetioss aBd dramatie radio produetioss eased os the Work, asd flroduetioas that set 
the Work to musie. 

(I) "Merehat'ldisisg aBd Commereia! Rights," meaBiRg the rights to 6l'Cflloit the Work 
and the Aathor's Ram:e (as the author ofilie Work), aBdlor te lise materia! takea or deW/ea from the 
Worle or from the fllot elements, eharaeters, fuasiful fllaees, simatioas, fasts, ideas and e'/ests ift the 
WorlE; hi sOBfleetios with merehaBdise, seryiees or other eommereia! uses. 

(m) "Rights to enable access," meaning the rights to reproduce and publish the Work in 
BraiIle and to use and authorize the use of the Work or any Derivative Works in any other form and 
on any devices that enable or facilitate access to the Work for individuals who are blind, who have 
vision impairments, or who have physical or learning disabilities. The Publisher may authorize the 
use of any edition of the Work or any Derivative Work in such forms and on such devices without 
royalty or other fee. Should any amount be received by the Publisher in connection with the 
exploitation of such rights, the Author will earn the royalty or percentage of the amount received 
otherwise applicable to the use that resulted in such receipts. 

(n) The following terms will have the following meanings when used in this Agreement: 

(i) "electronic media" means all electronic, magnetic, digital, optical, laser-
based and other media, devices and systems for the storage, manipulation, display, retrieval, 
publication, distribution, broadcast and/or transmission oftext, data, images, sounds and/or 
other information in any electronic form, whether now known or hereafter devised, 
including, without limitation, disk, CD-ROM, Cdi, DVD, integrated circuit card or chip, 
cellular device, and the Internet or other digital network, service or database or cellular or 
other transmission, whether interactive or not; 

(ii) ''use'' (and its variants), when referring to the rights granted in this 
Agreement, includes, without limitation, copying or otherwise reproducing, publishing, 
distributing, seIling, displaying, performing, transmitting, uploading, downloading and 
broadcasting; 

(iii) "periodical" means a newspaper, magazine or similar publication that is 
published as issues distributed at fixed intervals primarily in print-on-paper formats, and any 
electronic media versions ofthose issues (such as a periodical's online digital archive, 
website or database that makes available the periodical's issues); and 

(iv) "artwork" means photographs, illustrations, paintings and other images 
(whether created by hand or through means ofa camera, computer or other device now 
known or hereafter devised). 

(0) If any rights granted to the Publisher are not granted to it on a worldwide basis, it 
may nevertheless exercise or authorize others to exercise the rights granted by means ofthe internet 
or any other digital network, service or database or by cellular or other transmission (i) if the 
network, service, database or transmission is targeted primarily to customers or users within the 

9 

AGI00167 A464



            
               

              
             

            

    
                 

              

         
           

         

         
          

                               

 

 

      

 

 

 

               
            

                 
             

Case 1:05-cv-08136-DC   Document 1003-11    Filed 02/08/12   Page 41 of 97

territory granted or (ii) through any third-party distributor or service provider primarily serving 
customers within the territory granted, in each case even if some persons outside such territory may 
have access to such network, service, database or transmission. If the Publisher is granted rights 
under mUltiple subparts above ~ both Selection Rights and Sound Reproduction Rights), it may 
combine or authorize the combination of such rights into single products or services. 

LICENSING - SHARING OF RECEIPTS 
5. The Author will earn amounts equal to the percentages indicated below of the amount 
received by the Publisher from licenses to others by the Publisher of the following rights: 

(a) English language Book Publication Rights (including book club or similar 
organizations) when licensed for exercise i.n the United States, its territories and 
dependencies and Canada (regardless of any additional territory granted) 50% 

(b) English language Book Publication Rights (including book club or similar 
organizations) when licensed for exercise solely outside the United States, its 
territories and dependencies and Canada 75% 

(c) First Serial 

(d) Second Serial 

(e) Selection (excluding book club and similar organizations) 

(f) Graphic Book 

(g) Sound Reproduction 

(h) Non-dramatic Reading 

(i) Translation 

U) Motion Piotl:lre aaEl Tclevision 

(k) ~ 

(I) Dramatic 

(m) Merohandising aAd Commercial 

"Book Publication Rights" as used herein means the right to publish the Work in book form 
(whether or not other rights are also granted as part of the license). 

If the Publisher elects to itself exercise any of the above rights for which a royalty is not 
provided elsewhere in this Agreement, the Author will earn royalties with respect to the 
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exercised rights in amounts consistent with applicable industry standards as reasonably 
determined by the Publisher. 

INTELLECTUAL PROPERTY OWNERSIDP 
6. (a) Copyright in the Work. The copyright in the Work will belong to the Author. The 
Publisher agrees to imprint the copyright notice authorized by the United States copyright laws 
in each copy of the Work distributed by the Publisher. The Publisher is hereby authorized to 
register the copyright in the Work in the United States copyright office in the name of the 
Author, and the Publisher agrees to register the copyright of the Work in the name of the Author 
in the United States within three months of the Publisher's initial publication of the Work 
(provided, however, that the Publisher will not be obligated to register the copyright if, prior to 
the time of publication, the U.S. copyright law is amended so that registration is no longer a 
prerequisite to the recovery of attorneys' fees and statutory damages in an infringement action). 
If the Work consists of more than one Book, the provisions of this subparagraph (a) will apply 
separately to each Book comprising the Work. With respect to any rights reserved to the Author 
hereunder, the Author agrees to take all steps necessary to protect the copyright in the Work. 

(b) Copyright in Derivative Works. The copyrights in any derivative works based on 
the Work that this Agreement authorizes the Publisher to create or to authorize others to create 
("Derivative Works"), including without limitation the performance c()pyright in any sound 
recordings this Agreement authorizes the Publisher to create or authorize others to create, will, at the 
Publisher's option, be owned by the Publisher or a U.S. affiliate of the Publisher and/or any licensee 
of the Publisher and the Publisher may register or authorize its U.S. affiliate or its licensee to 
register any such copyright in its own name, it being understood that such registration does not 
affect the ownership ofthe copyright in the Work. 

(c) The Publisher's Intellectual Property. The Author acknowledges that the 
Publisher has sole and exclusive ownership ofthe Publisher's trademarks, trade names, logos, 
series names, imprints and any other source identification now or hereafter used by the Publisher 
on and/or in connection with the Work or its exercise of the rights granted in this Agreement, as 
well as any trade dress,an y graphic art or designs, and such advertisements and promotional 
materials as may be created or commissioned by the Publisher for usage on, in and in connection 
with its pUblication of the Work and its exercise of such rights (the "Publisher's Intellectual 
Property"). Nothing in this Agreement (including, but not limited to, the right of the Author to 
purchase copies of the Publisher's editions on termination), and no reversion of rights in the 
Work, will permit the Author to use the Publisher's Intellectual Property during the term of this 
Agreement or thereafter, without first obtaining the Publisher's consent in writing. 

RIGHTS RESERVED TO THE AUTHOR 
7. All rights in the Work now existing, or which may hereafter come into existence, except 
those specifically granted to the Publisher in this Agreement, are reserved to and by the Author 
(the "Reserved Rights"). The Author may exercise and grant licenses for the exploitation of any 
Reserved Rights subject to the following limitations: the Author agrees that during the term of 
this Agreement (a) the Author will not exercise or authorize others to exercise the Reserved 
Rights in competition with or to the detriment of the Publisher; (b) the Author will not authorize 
or arrange for the publication, in book form or electronic form primarily intended to be read {or 
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--_. ----------------------..., 

other form or media granted to the Publisher), of a novelization, tie-in, adaptation or other 
version of (i) the Work or (ii) a work in another medium based on the Work or from which the 
Work was derived (and the Author represents, warrants and covenants that the Author has not 
previously authorized or arranged for any such pUblication). 

COl\1PETITIVE WORKS 
8. (a) The Author will not authorize or arrange for the publication, distribution or sale in 
the Exclusive Territory, otherwise than by the Publisher, of any work by the Author (or anyone 
who receives an author's credit on the Work) that will directly compete with the Work or 
diminish the value of any rights granted to the Publisher by this Agreement where such 
publication, distribution or sale will take place at any time during the term of this Agreement. If 
the Work consists of more than one Book, all references to the Work in subparagraphs (a) above 
and (f) and (g) below will be deemed to refer to each of the Books comprising the Work 
considered separately. 

(b) Except as otherwise disclosed by the Author in writing to the Publisher prior to 
the execution of this Agreement, and excluding other books that may already be under separate 
contract to the Publisher, the Author will complete the Work and deliver it to the Publisher prior 
to commencing the writing of any other book. 

(c) If the Work consists of one or more books in a series, the Author agrees that 
additional books in the series will not be written until all the book(s) in the series in which the 
Publisher has been granted rights have been completed and delivered to the Publisher, and the 
Author will not authorize or arrange for the publication of any additional book in the series prior 
to the first to occur of: (i) the first anniversary of the Publisher's first publication in book form of 
the last book under contract to the Publisher in the series or (ii) six months after the pUblication 
by the Publisher of a paperback edition of the last book under contract to the Publisher in the 
series. 

(d) If the Work is a work of fiction, the Author will not authorize publication of any 
other novel in hardcover or paperback book format within the Exclusive Territory to be 
published prior to the end of six (6) months after the Publisher's first publication of the Work in 
book form (excluding a novel for which the Author is already under contract to another publisher 
and reprint editions of previously published novels). 

(e) If, under the terms of this Agreement, the Author has retained First Serial Rights 
in the Work, the Author will obtain the prior approval of the Publisher before licensing such 
rights to a third party. The Author will in no event authorize the licensee to distribute, sell, 
anthologize or sublicense the serialization individually. 

(f) If, under the terms of this Agreement, the Author has retained any publication 
rights in the Work in the English language, the Author will obtain the prior approval of the 
Publisher of any arrangement made for publication of the Work in the English language where 
such publication would precede the Publisher's initial publication of the Work in the United 
States in book form. 
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(g) If, under the tenns of this Agreement, the Author has retained any Sound 
Reproduction Rights, the Author will ensure that no Audio Edition of the Work is published 
where such publication would precede the Publisher's initial publication of the Work in the 
United States in book fonn. 

THE AUTHOR'S DELIVERABLES 
9. (a) The Author will deliver the Books comprising the Work, in fonn and content 
satisfactory to the Publisher, on the dates specified for each Book (the "Due Date(s)"), as 
folJows: 

2012 
3 

To this end, the Author will deliver: (i) the text of the Work (the "Text"), complete and ready for 
the copyeditor, in digital file fonnat and in conformity with the Publisher's "Author Guidelines" 
that are current as of the time of delivery, plus a clean printout ofthe complete digital file 
containing the Text, double spaced, on sequentialJy numbered pages; and (ii) aJl photographs, 
charts, maps, illustrations and other artwork described in paragraph I (a) or otherwise to be 
included in the Work (coJlectively, the "Il\usirative Materials"), alJ in a fonn suitable for 
reproduction. 

(b) The Author agrees to obtain, and, upon request, to provide to the Publisher, all 
pennissions, releases, licenses and consents (coJlectively, the "Clearances"), in fonn acceptable 
to the Publisher, arid sufficient to aJlow the Publisher to exercise and license aJl of the rights in 
the Work granted to the Publisher by this Agreement. If any such Clearances are missing or 
unsatisfactory, the Publisher may obtain them and the reasonable cost of such Clearances will be 
deducted from monies otherwise payable to the Author under this Agreement. If the Work is a 
work of nonfiction and the Publisher concludes th~t an index is necessary or desirable, the 
Publisher may have one prepared and the reasonable cost of preparing the index will be deducted 
from monies otherwise payable to the Author under this Agreement. 

(c) If the Author has not delivered the Work to the Publisher by the end of thirty (30) 
days after the Due Date, then at any time thereafter the Publisher may, at its option, tenninate 
this Agreement by written notice oftennination to the Author. Upon the Publisher's written 
notice oftennination, the Author will repay to the Publisher aJl sums of money previously paid 
to or on behalf of the Author under this Agreement and, upon receipt of such sums of money in 
fuJI, the Publisher will revert to the Author alJ rights in the Work granted to the Publisher by this 
Agreement. 

(d) If the Work is delivered to the Publisher and the Publisher concludes that the 
Work, or any portion thereof, is unsatisfactory but can be revised to the Publisher's satisfaction 
within a reasonable time, the Publisher will provide the Author with its editorial comments and 
the Author will deliver a revised manuscript of the Work (in the fonns required by subparagraph 
(a) above) by a deadline reasonably set by the Publisher. Ifthe Publisher concludes that the 
Work, or any portion thereof, as first submitted cannot be revised to its satisfaction within a 
reasonable time or if the Author fails to deliver a revised manuscript ofthe Work by the 
Publisher's deadline or if the Author delivers a revised manuscript but the Publisher detennines 
that the revised manuscript is still unsatisfactory, the Publisher may reject the Work by written 
notice to the Author. 
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(e) If the Work is rejected as provided in subparagraph (d) above, the Publisher will 
be relieved of all further obligations under this Agreement (including, but not limited to, all 
obligations to make any further payments for the Work), and the Author will be obligated to 
repay to the Publisher all monies paid to or on behalf of the Author under this Agreement. If the 
Author has used best professional efforts to produce a satisfactory manuscript, the Author's 
obligation to repay such monies to the Publisher will be delayed until the Author has made 
arrangements with any third party for exploitation of rights in any version of the Work or of any 
other work on a similar topic; repayment will be made to the Publisher out of the first and, to the 
extent necessary, all subsequent monies received from any third parties with respect to any 
version of the Work or ofatJ.y other work on a similar topic until the Publisher is repaid in full. 
Upon the Author's receipt of notice that the Work has been rejected, the Author may elect to 
offer any rights in the Work that were granted to the Publisher by this Agreement to third parties 
and may enter into contracts granting rights to such third parties if and only ifsuch contracts 
provide for payment directly to the Publisher of the first and subsequent monies to be paid by 
such third parties until the Publisher is repaid all monies paid to or on behalf of the Author under 
this Agreement. If within one year following rejection the Publisher has not been repaid at least 
fifty percent (50%) of all monies paid to or on behalf of the Author under this Agreement, the 
Author will promptly pay to the Publisher an amount sufficient to bring the total repaid up to 
fifty percent (50%) of such sums. Thereafter, the Author will continue to be obligated to repay 
the Publisher the outstanding balance out of the first and, to the extent necessary, all subsequent 
monies received from any third parties with respect to any version of the Work or of any other 
work on a similar topic. Upon the Publisher's receipt of such monies in full, the Publisher will 
revert to the Author all rights in the Work granted to the Publisher by this Agreement and this 
Agreement wilI be deemed terminated in its entirety. 

({) If the Work consists of more than one Book then, except as otherwise specified 
herein, subparagraphs (a) through (e) above will apply separately to each Book comprising the 
Work. Notwithstanding the above, any termination under this paragraph 9, whether by reason of 
the Author's failure to deliver or the Author's delivery of an unsatisfactory manuscript, will 
apply only to the particular Book concerned (unless the Publisher otherwise elects), in which 
case: (i) all rights in the terminated Book will revert to the Author in accordance with 
subparagraph (c) or (e) above (whichever is applicable), but this Agreement (including, but not 
limited to, this paragraph 9) will remain in full force and effect with respect to the other Book(s) 
comprising the Work; (ii) the total Author Advance provided for in paragraph 2 will be reduced 
to exclude the portion attributable to the terminated Book; and (iii) the Author's obligation to 
repay amounts advanced will be limited to the portion of the Author Advance paid that is 
attributable to the terminated Book. The Publisher may elect to have its termination apply also 
to any other Book(s) comprising the Work that are unpublished at the time of termination (in 
which case the consequences of termination specified in the preceding sentence as to the 
terminated Book,a nd the portion of the Author Advance paid that is attributable to it, wi1l also 
apply to those other Book(s) and the portions of the Author Advance paid that are attributable to 
them). If the termination of a Book under this paragraph 9 is by reason of the Author's delivery of 
an unsatisfactory manuscript, and the Author has used best professional efforts to produce a 
satisfactory manuscript for that Book, the Author's obligation to repay to the Publisher the portion 
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of the Author Advance attributable to the rejected Book (and any other Books to which the 
Publisher elects to have the termination apply) will be governed by subparagraph (e) above. 

EDITING AND CORRECTION OF PROOFS 
10. The Author authorizes the Publisher to make the Work conform to the Publisher's 
standard style of punctuation, spelling, capitalization and usage and to make other customary 
copy editing changes, at the Publisher's own expense. The Author wi1l read, revise, correct and 
return to the Publisher any proofs of the Work furnished by the Publisher by the deadline 
specified by the Publisher. If the Author fails to return the proofs by that deadline, the Publisher 
will have the right to proceed to publication without the Author's alterations/corrections. The 
cost of the Author's alterations in the proofs in excess often percent (10%) of the initial setting 
cost will be charged against the Author's royalty account, except that the Author will not be 
charged for corrections arising from the typesetter's failure to accurately reproduce the copy
edited manuscript. 

PUBLICATION 
11. (a) Within eighteen (18) months after the later ofits acceptance of the Work (i.e., the 
Text, the Illustrative Materials and, if so requested by the Publisher, the Clearances) or the Due 
Date specified in paragraph 9, the Publisher will publish the Work at its own expense, in a 
format, style, manner and at a price it deems best suited to the sale' of the Work. If the Work 
consists of more than one Book, the Publisher will not be required to publish the second and each 
subsequent Book comprising the Work prior to twelve (12) months after the Publisher's 
publication of the immediately preceding Book. Such period(s) will be extended by an amount 
oftime equal to any delay caused by the Author or by circumstances beyond the Publisher's 
reasonable control (including, but not limited to, those described in paragraph 27). It is 
understood that the extent and manner of advertising, promotion and publicity, imprint, 
trademark, logo, cover presentation, quantity printed, list price, number and destination of free 
copies and all other decisions regarding publication, design, manufacture, distribution, marketing 
and sale will be at the sole discretion of the Publisher. 

(b) If the Publisher has not published the Work within the time period set forth in 
subparagraph (a) above, the Author may, at any time thereafter while the Publisher's failure to 
publish continues, serve a written demand upon the Publisher by certified mail, return receipt 
requested, requiring the Publisher to publish the Work. If the Publisher'S failure to publish 
persists for six months after the receipt by the Publisher of such a written demand, the Author 
may terminate this Agreement by written notice oftermination sent by the Author by certified 
mail, return receipt requested, and received by the Publisher prior to pUblication or 
commencement of printing. Immediately upon the Publisher's receipt of such notice of 
termination, this Agreement will terminate and all rights in the Work granted in this Agreement 
to the Publisher will revert to the Author. In the event of such a termination, such payments as 
have already been made to the Author under this Agreement as advances will be the Author's to 
keep in fuJI discharge of all of the Publisher's obligations to the Author under or in connection 
with this Agreement. No other claims, damages or remedies (whether legal or equitable, and 
whether founded on breach of contract, tort or otherwise) may be pursued against the Publisher 
by the Author or the Author's agents, heirs or assigns for the Publisher'S failure or refusal under 
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/ 
any circumstances to publish the Work or to perfonn any duty owed to the Author where the 
alleged hann or damage arising therefrom is a failure to publish the Work. 

(c) If the Work consists of more than one Book, subparagraphs (a) and (b) of this 
paragraph 11 will apply separately to each Book comprising the Work. Any tennination 
pursuant to subparagraph (b) will apply only to the particular Book concerned and the reference 
to advances contained therein will be deemed to mean the portion of the Author Advance paid 
that is attributable to that Book; this Agreement will continue in full force and effect with respect 
to the other Book(s) comprising the Work. 

12. The Publisher will not be obligated to publish or continue to publish the Work if, in the 
Publisher's judgment, the Work may lead to legal liability. If the Publisher concludes that there 
appears to be a substantial legal risk on account of the Work, or if a legal claim is asserted 
against the Work, the Publisher may delay publication or cease publication pending further 
investigation or the resolution of any such risk or claim. The Publisher may request such 
revisions to or deletions from the Work as will be necessary in the opinion of the Publisher or the 
Publisher's legal counsel to remove any such risk or resolve any such claim. If the Publisher 
submits the Work for legal or other professional review, then the Work will not be deemed 
accepted until all issues raised by such review have been resolved to the Publisher's satisfaction, 
regardless of whether any advance installment otherwise payable to the Author on acceptance of 
the Work has been paid. In any case, no revisions to or deletions from the Work or request for 
substantiation made by the Publisher or its legal counsel will be deemed to impose on the 
Publisher any obligation of verification or to affect in any way the Author's warranties, 
representations, or duty of indemnification under paragraph 21 of this Agreement, which will 
continue to apply to the Work, whether or not changed at the request of the Publisher or the 
Publisher's legal counsel. If the Publisher makes the decision to cancel the publication of the 
Work or to cease distributing the Work as provided for in this paragraph 12, then the Publisher 
may tenninate this Agreement in writing at any time and/or may exercise any other remedies 
available to it under the circumstances. In the event of such tennination of this Agreement, all 
amounts paid by the Publisher to the Author pursuant to this Agreement will be repaid promptly 
by the Author to the Publisher. If the Work consists of more than one Book, this paragraph 12 
will apply separately to each Book comprising the Work. Any termination pursuant to this 
paragraph 12 will apply only to the particular Book concerned (unless the Publisher otherwise 
elects) and the reference to amounts paid by the Publisher to the Author will be deemed to mean 
those amounts paid that are attributable to that Book. This Agreement will continue in full force 
and effect with respect to the other Book(s) comprising the Work, except that the Publisher may 
elect to have its tennination apply also to any other Book(s) comprising the Work that are 
unpublished at the time oftennination (in which case the consequences oftennination specified 
in the preceding sentence as to the tenninated Book, and the portion of the Author Advance paid 
that is attributable to it, will also apply to those other Book(s) and the portions of the Author 
Advance paid that is attributable to them). 

PROMOTION 
13. (a) The Publisher and its licensees may use the Author's name, biography, and 
likeness and any additional material that the Author may deliver to the Publisher in connection 
with promoting the Work (i) in all editions of the Work and in any Derivative Works, and (ii) in 
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connection with the advertising, publicity and promotion of the Work and Derivative Works 
(including without limitation promotional uses described in subparagraph 13(c) and the 
exploitation of all rights granted to the Publisher under this Agreement. 

(b) The Author will cooperate with the Publisher in promoting the Work. Upon the 
Publisher's request, the Author will make himseltlherself available to the Publisher to participate 
in Author tours and other promotional activities (such as, for example, Author blogs, podcasts 
and online chats) and will prepare and deliver to the Publisher such additional material as the 
Publisher may reasonably request for the Publisher to use in connection with publicity and 
promotion of the Work. If, at the Publisher's request, the Author participates in a tour set up by 
the Publisher, the Publisher will pay for the Author's reasonable travel expenses in accordance 
with its standard practices for Authors' tours and will consult with the Author concerning the 
scheduling of the tour. 

(c) To promote the Work and any Derivative Works, the Publisher may (i) distribute 
copies (such as review copies and advance reading copies) of the Work and any Derivative Works, 
(ii) use or grant permission to use jackets, covers and/or extracts of the Work and any Derivative 
Works, and (iii) permit the Work (including early versions of the Work) and any Derivative Works 
to be included in content search programs in electronic media (and the Publisher may authorize its 
licensees to do all of the foregoing); promotional uses may be in any-print or electronic media or 
any other media granted to the Publisher by this Agreement. The Publisher may also, to promote 
the Work and Derivative Works, create and disseminate in any media advertisements and other 
promotional materials, including without limitation advertisements and promotional materials that 
utilize dialogue, sounds, music, artwork, video, animation, moving images and/or interactive 
elements based on the Work or Derivative Works and/or on the plot elements, characters, fanciful 
places, situations, facts, ideas and events portrayed in the Work or Derivative Works (and the 
Publisher may authorize its licensees to do all of the foregoing). The Publisher may also distribute 
or license distribution of products containing a reproduction of the jacket or cover of any edition of 
the Work and any Derivative Works with the Author's name visible thereon, provided, however, 
that if any such products are offered for sale by the Publisher or its licensees, the Author will earn 
thirty-three and one-third percent (33V,%) of the amount received by the Publisher after deduction 
of any costs incurred by the Publisher in connection therewith (including, but not limited to, 
production costs and any fees or royalties paid for use of cover art in the products). 

AUTHOR'S COPIES 
14. Upon the Publisher's first pUblication of the Work in book form, the Publisher will give 
ten (10) free copies to the Author. The Author will also be entitled to five (5) free copies of any 
paperback reprint edition of the Work published by the Publisher and five (5) free copies of 
Audio Editions RBd GrRphie Baalill published by the Publisher in physical media form. If the 
Work consists of more than one Book, the Author will receive the specified number of copies of 
each Book comprising the Work. Should the Author desire more copies for personal use, the 
Author may place pre-paid orders to purchase such copies at one-half the list price, plus shipping 
charges (subject to availability in inventory). Copies given to or purchased by the Author 
hereunder are non-returnable, and may not be sold by the Author. 
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SUBSEQUENT EDITIONS 
IS. If the Author delivers additional material for inclusion in a subsequent edition of the 
Work or in any Derivative Works, or delivers any additional material for promotion of any 
edition of the Work or Derivative Works, the Publisher will have all rights in that subsequent 
edition of the Work,those Derivative Works and in such additional material as the Publisher has 
in the Work under this Agreement. 

AUTHOR'S PROPERTY 
16. The Publisher will not be responsible for any greater degree of care of any of the 
Author'S materials in its custody than it takes of its own materials. In addition, except in the case 
of the Publisher's own gross negligence or intentional misconduct, the Publisher will not be 
responsible for loss or damage to any materials furnished by the Author. The Author will retain 
copies of any such materials furnished (or, in the case of photographs, the negative or duplicate 
positive of each photo) and the Publisher will in no event have any liability with respect to any 
materials for which the Author fails to do so. 

ACCOUNTING AND PAYMENTS 
17. (a) Except as otherwise provided herein, the Publisher agrees to send, on its then 
regular royalty payment schedule for the imprint under which the Work is initially published, 
semi-annual statements of account following publication. The Publisher will make payment of 
the amount due, as shown on the statement, at the time the statement is rendered. 
Notwithstanding any other provision of this Agreement, no earnings will be due or payable to the 
Author unless and until the Author's earnings under this Agreement exceed the total Author 
Advance (paid and to be paid in the future) under the terms of this Agreement; once the Author 
Advance is earned out, the excess of the Author's earnings above the Author Advance will be 
paid as provided above. In rendering any statements and in making any payments hereunder, the 
Publisher may deduct and withhold reserves against returns in reasonable amounts. The 
Publisher may also make any tax or other deductions required by law. If the balance to the credit 
of the Author at the time any semi-annual statement is prepared is less than fifty dollars ($50.00), 
no payment will be made to the Author and the amount due will be carried forward; if in any 
succeeding accounting periods the total balance to the credit of the Author is less than fifty 
dollars ($50.00), the Publisher may discontinue providing statements until such credit balance 
totals fifty dollars ($50.00) or more, but the Publisher will send statements and make payments at 
the written request of the Author. 

(b) The Author understands that the Publisher may ask the Author to provide certain 
documentation concerning the Author's taxpayer status, and that unless the Author promptly 
provides such documentation the Publisher may be required to withhold a percentage of amounts 
payable to the Author hereunder in accordance with United States tax laws. 

(c) Whenever the Author has received an overpayment of monies for any reason 
whatsoever under the terms of this Agreement or owes the Publisher any money under this 
Agreement or otherwise, it is agreed that the Publisher may deduct the amount of such 
overpayment and/or the amount owed from any sums that may accrue to the Author, whether 
under this Agreement or under any other agreements the Author may have with the Publisher, or 
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may bill the Author for such overpayment or amount owed. An unearned portion of the Author 
Advance, however, will not be considered an overpayment or an amount owed by the Author. 

18. The Author will have the right, upon prior written request, to examine at reasonable times 
the books of account of the Publisher insofar as they relate to the Work and the Publisher's 
exercise andlor license of the rights granted to the Publisher herein; such examination will be at 
the sole expense ofthe Author unless errors of accounting amounting to five percent (5%) or 
more of the total sums paid to the Author pursuant to this Agreement are found to the Author's 
disadvantage, in which case, the reasonable cost of such examination will be borne by the 
Publisher. Statements rendered under this Agreement will be final and binding upon the Author 
unless objected to in writing, setting forth the specific objections thereto and the basis for such 
objections, within one year after the date the statement was rendered. 

REMAINDERS 
19. The Publisher will make reasonable efforts to infonn the Author ifit plans to remainder 
its entire inventory of copies of the Work and to offer to sell to the Author all of the copies of the 
Work to be remaindered at a price equal to the price the Publisher reasonably anticipates 
receiving in the remainder sale (but the Publisher's failure to do so will not constitute a breach of 
this Agreement). 

TERMINATIONIUNAVAILABLE FOR SALE 
20. (a) If the Publisher detennines, in its sole discretion, that the Work or any edition 
thereof has ceased to have a remunerative sale, the Publisher may discontinue pUblication. If, at 
any time after five years from its initial publication by the Publisher, the Work is "Unavailable 
for Sale" (as defined below), the Publisher will, within six months after the Publisher's receipt of 
a written request from the Author for reversion of rights in the Work, do one of the following to 
be selected by the Publisher in its sole discretion: (i) arrange for an edition ofthe Work 
published by the Publisher or a licensee to be available for sale in the United States; or (ii) upon 
payment to the Publisher of any sums owed by the Author to the Publisher (which does not 
include any unearned portion of the Author Advance), tenninate this Agreement and revert all 
rights in the Work to the Author (subject to subparagraph (b) below). For the purposes of this 
Agreement, the Work will be considered "Unavailable for Sale" if (and only if) there is no 
edition of the Work or any Derivative Works published or licensed by the Publisher available for 
sale anywhere in the world. Notwithstanding the foregoing, if the Work consists of more than 
one Book, this subparagraph 20 (a) will apply separately to each Book; any tennination pursuant 
to this subparagraph 20(a) will apply only to the Book(s) that are Unavailable for Sale and are 
tenninated through the procedure provided for above; and this Agreement will continue in full 
force and effect with respect to any other Book(s) comprising the Work. 

(b) Tennination of this Agreement for any reason, whether or not pursuant to 
subparagraph 20(a), is subject to the continuation of any options, grants or licenses or other third 
party uses and rights arising from the Publisher's pre-tennination exercise ofthe rights granted 
herein, and to the continuing receipt and retention by the Publisher of its share ofthe proceeds 
from such options, grants or licenses or other third party rights. The Publisher will also retain the 
right to thereafter dispose of remaining copies and any copies returned, as well as the right to 
itself continue to use the Work andlor Derivative Works in electronic media for six months after 
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the effective date of any termination (subject to payment of any applicable royalties to the 
Author), and to permit previous purchasers of copies of the Work and/or Derivative Works in 
electronic media to download replacement copies. The provisions of paragraph 22 will survive 
the termination of this Agreement pursuant to subparagraph 20(a). The provisions of paragraphs 
16, 17,21,23,25 through 27, and 29 through 33 will survive any termination of this Agreement, 
whether pursuant to subparagraph 20(a) or otherwise. The provisions of paragraph 6 that specify 
the parties' respective ownership of copyrights in the Work and in any Derivative Works and the 
parties' respective ownership of any other intellectual property rights (including without 
limitation trademark rights) will survive the termination of this Agreement for any reason. 

AUTHOR'S WARRANTY AND INDEMNITY 
21. (a) The Author hereby warrants and represents: 

(i) that the Author is the sole author of the Work and the sole owner of the 
rights herein granted and that the Author has not assigned, pledged or encumbered such 
rights or entered into any agreement that would derogate or conflict with the rights 
granted to Publisher herein or that is inconsistent with the Author's covenants herein and 
will not do any of the above; 

(ii) that the Author has the full right, power and authority to enter into this 
Agreement and to grant the rights herein granted; 

(iii) that except for materials of others, permission for usage of which has or 
will be obtained by the Author, the Work is original, previously unpublished and neither 
the Work nor any material portion thereof is in the public domain; 

(iv) that the Work does not contain any material that violates any right of 
privacy, that is libelous or that violates any personal or other right of any kind of any 
person or entity; 

(v) that the Work contains no material that would violate any contract ofthe 
Author, express or implied, or that would disclose any information given to the Author on 
the understanding that it would not be published or disclosed, and that the Author has not 
given any third party any right of approval over any of the contents of the Work or over 
the publication of the Work or the exploitation of any of the rights granted herein to the 
Publisher; 

(vi) that no material in the Work plagiarizes or pirates any other work or 
infringes any copyright, trademark or other proprietary right; 

(vii) that no recipe, formula or instruction contained in the Work is injurious to 
the user or others; and 

(viii) that the Work does not contain any statements about the Author or his or 
her background or life story that are materially inaccurate and neither the Author nor any 
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representative of the Author has materially misrepresented the Work or the Author's 
background, life story or credentials to the Publisher. 

The warranties and representations contained in this Agreement also apply with equal force and 
effect to any additional material prepared or delivered by the Author for inclusion in a 
subsequent edition of the Work or in any Derivative Works and to any statements and materials 
provided by the Author to the Publisher for usage in promoting the Work or Derivative Works or 
made, created, utilized and/or disseminated by the Author in the Author's own promotion of the 
Work or Derivative Works, including, without limitation, statements made in appearances 
(whether arranged by the Publisher, the Author or another person or entity), and statements and 
materials appearing on a website (including without limitation in blogs or online chats). The 
warranties and representations contained in this Agreement extend to licensees and successors 
and assigns of the Publisher. 

(b) (i) The Author will indemnify and hold the Publisher and its affiliates, 
licensees, successors and assigns, and its and their distributors, customers, officers, 
directors, members, employees and agents, (collectively, the "indemnitees") harmless 
against any expense (including, but not limited to, reasonable attorneys' fees and 
disbursements) or judgment, settlement or other liability (collectively, "expenses") 
arising out of any claim or legal proceeding asserting claims inconsistent with or contrary 
to any warranty or representation made by the Author in this Agreement (a "lawsuit"), 
except as otherwise provided in subpart (iv) below and except that the Publisher will look 
first to the insurance policy described in subpart (ii) below for fulfillment of the Author's 
indemnity obligations under this subpart (i) with respect to any lawsuit covered by that 
policy. 

(ii) The Publisher will, at its sole cost and expense, cover the Author with 
respect to lawsuits arising from publication of the Work and/or any Derivative Works 
under any publishers' liability insurance policy carried by the Publisher (Le., a policy 
covering such risks as defamation, invasion of privacy and copyright and trademark 
infringement) that covers the lawsuit (the "Policy"). Coverage will extend only to such 
publication of the Work or Derivative Works and will be subject to the terms and 
conditions of the Policy and to the Policy's deductible and coverage limits (which may be 
reduced or exhausted by claims relating to other works). 

(iii) The Publisher will have the right to select counsel to represent any or all 
of the defendants in any lawsuit and to control the defense. The Author agrees to 
cooperate fully with the counsel selected by the Publisher in the defense of the lawsuit. 
Failure to cooperate will be a material breach of this Agreement and may result in loss of 
insurance coverage. 

(iv) In the event of a lawsuit covered by the Policy, the Author's 
indemnification obligation under this paragraph 21 with respect to the lawsuit will be 
limited to one-half of the expenses incurred by the indemnitees up to the amount of the 
applicable deductible under the Policy, provided, however, that this limitation will not 
apply to expenses incurred in connection with causes of action that are not asserted 
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against any of the indemnitees (or to expenses incurred with respect to any causes of 
action after such causes of action have been dismissed as against all of the indemnitees) 
or are not covered by the Policy and provided, further, that ifin such a lawsuit the Author 
is found by the Court to have committed a copyright infringement, the Author will be 
responsible for the entire deductible. 

(c) Upon receiving notice of any claim, demand, action or suit or other legal 
proceeding alleging facts inconsistent with or contrary to any of the warranties or representations 
contained in paragraph 21(a), the Publisher will have the right to withhold any sums payable to 
the Author in reasonable amounts as security for the payment of the Author's potential 
obligations pursuant to the indemnity contained in paragraph 21(b). It is intended that the right 
granted by this subparagraph (c) will not be unreasonably or frivolously exercised by the 
Publisher. 

OPTION 
22. (a) The Author will offer to the Publisher the Author's next work of fiction before 
submitting the same to, or soliciting or entertaining any offers from, any other publisher. The 
Publisher will have a period of thirty (30) days after the later of: (i) the Publisher's receipt of a 
complete manuscript; or (ii) the Publisher's initial publication of the Work in which to make an 
offer for the Author's next work. If the Publisher makes an offer, the Author will negotiate 
exclusively with the Publisher for a period of thirty (30) days following the Publisher's offer (the 
"Exclusive Negotiation Period"). If the Work consists of more than one Book, then the reference 
to the initial publication of the Work in the second sentence will refer instead to the initial 
publication of the last Book to be published under this Agreement. If the Publisher declines to 
make an offer for the next work by the above deadline or if the Exclusive Negotiation Period 
ends without agreement, then (but not before then) the Author may submit the next work to one 
or more other publishers or solicit or entertain offers from other publishers, provided, however, 
that (i) the Author will not enter into a contract for publication of the next work upon financial 
terms less favorable to the Author than those offered by the Publisher; (Ii) the Author will 
provide the Publisher with the details of the material financial terms offered by another publisher 
prior to entering into any agreement with such publisher, and the Publisher will have the right to 
acquire rights in the next work by matching all the material financial terms offered by such other 
publisher by written notice to the Author given no later than ten (10) days after the Publisher's 
receipt of such details. 

(b) If the rights granted to the Publisher in this Agreement do not include a grant of 
Graphic Book Rights, the Author will offer those rights to the Publisher before soliciting or 
entertaining offers from any other publisher. The Publisher will have thirty (30) days after 
receipt of notice from the Author that slhe intends to license the Graphic Book Rights in which 
to make an offer for such rights. If the Publisher makes an offer, the Author will negotiate 
exclusively with the Publisher for a period of thirty (30) days following the Publisher's offer (the 
"Exclusive Graphic Book Rights Negotiation Period"). If the Publisher declines to make an offer 
for such rights by the above deadline or if the Exclusive Graphic Book Rights Negotiation Period 
ends without agreement, then (but not before then) the Author may solicit or entertain offers for 
such rights from other publishers, provided, however, that (i) the Author will not enter into a 
contract for such rights upon financial terms less favorable to the Author than those offered by 
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the Publisher; (ii) the Author will provide the Publisher with the details of the material financial 
terms offered by another publisher prior to entering into any agreement with such publisher for 
such rights, and the Publisher will have the right to acquire such rights by matching all the 
material financial terms offered by such other publisher by written notice to the Author given no 
later than ten (10) days after the Publisher's receipt of such details. 

(c) If the rights grEmteG to the P~t3lisher is this Agreemest do sat isel~de a grEmt of 
Sousd ReJ3rodlietios Rights, the Alithor will offer those rights to the Ptit3lisher 13efure solieiting 
or estertainisg offers from Emy other J3lilllisher. The Put3lisher 'Nill have thirty (30) days after 
reeeipt ohotiee from the Author that s,lbe istends to lieesse the SOlifld Reprodlietiofl Rights is 
whieh to make as offer fur slieh rights. If the Put3lisher malEes Em offer, the Author will flegotiate 
eKellisi'lely with the Pliblisher fur a period of thirty (30) days fullowisg the Plit3lisher's offer (the 
"BKellish'e SOlisd ReJ3roelietiofl Rights Negotiatios Period"). If the Ptit3lisher dealines to make 
as offer fur slieh rights by the atJoye deadlise or iethe BKellisi¥e SOlind Reprod~ation Rights 
'Hegotiatiofl Period esds without agreemest; thes (lllit sot t3efure thes) the Atithor may solieit or 
eatertain offers fur s~eh rights from other pli13lishers, pro'Aded, hO't¥eYer, that (i) the l\tither will 
not eater into a eontraet fur slieh rights lipOfl fisEmeial terms less ftworat3le to the Alithor thEm 

_ those offered by the Publisher; (ii) the Alithor will pro¥ide the Pliblisher with the details of the 
material fimrneial terms offered by another pliblisher prior to eflteriflg iflto asy agreemeat 'lAth 
sueh pliblisher fur sueh rights, Eme the Pliblisher will ha'le the right to aeEluire Sliah rights by 
matehiflg all the material fiflaflaial terms offered by slieh other l"tit3lisher by "",rittes flotiee to the 
Atithor gives so later thEm tes (10) days after the P~blisher's reaeipt of stleh details. 

(d) If the rights granted to the Publisher in this Agreement do not include a grant of 
Multimedia Rights, the Author will offer those rights to the Publisher before soliciting or 
entertaining offers from any other publisher. The Publisher will have thirty (30) days after 
receipt of notice from the Author that s/he intends to license the Multimedia Rights in which to 
make an offer for such rights. Ifthe Publisher makes an offer, the Author will negotiate 
exclusively with the Publisher for a period of thirty (30) days following the Publisher's offer (the 
"Exclusive Multimedia Rights Negotiation Period"). If the Publisher declines to make an offer 
for such rights by the above deadline or if the Exclusive Multimedia Rights Negotiation Period 
ends without agreement, then (but not before then) the Author may solicit or entertain offers for 
such rights from other publishers, provided, however, that (i) the Author will not enter into a 
contract for such rights upon financial terms less favorable to the Author than those offered by 
the Publisher; (ii) the Author wiII provide the Publisher with the details of the material financial 
terms offered by another publisher prior to entering into any agreement with such publisher for 
such rights, and the Publisher wiII have the right to acquire such rights by matching all the 
material financial terms offered by such other publisher by written notice to the Author given no 
later than ten (10) days after the Publisher's receipt of such details. 

AGENCY 
23. The A:l:lthor hereby atithorii3es the ."etithor's agest, < > (the "AgOflt") to eollee! Ellie reeewe 
all sums ofmoaey flayat31e to the Author purs~ast to afty of the proyisioss of this Agreemest. 
The Agent is fully a~thorii3ed aRd empo'Nered to aet OR behalf of the A~thor iR all matters is afty 
wa~' arisiflg alit of this AgreemeRt. The Pliblisher mEl')' flEl')' all sums hereuader to the Agent and 
mlly rely OR the Agent ifl all matters arisiflg Olit of this Agreemeflt, iselliding, '''''itholit limitatiofl, 
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amendmeat of this Agreemeat or settlement ofaBY eontroversies arising out of this Agreemeat, 
until the Publisher has reeeived written notiee from the Author of the termination ofsueh ageney. 
Upon the reeeipt of sueh aotiee, the Publisher may Ptfj' all further sums payable pursuaat to this 
Agreemeat direetly to the Author or to sueh other persons as the Author 'Nil! direet in writiag. 

INSERT OF ADVERTISEMENTS 
24. Advertisements other than for other books may not be printed in any edition of the Work, 
whether issued by the Publisher or its licensee, without the Author's written consent. The Author 
may require that a share of the advertising proceeds, if any, be paid to the Author as a condition 
for the Author's consent, if the Author so elects. Nothing herein wiJI preclude the Publisher from 
authorizing a book club tQ include notices of availability of other products from the book club 
within the book club's edition of the Work. 

ASSIGNMENT 
25. This Agreement will be binding upon and inure to the benefit ofthe successor and 
assigns ofthe Publisher. This Agreement will be binding upon the successors, heirs and estate of 
the Author. The Publisher may assign this Agreement and the rights granted to it hereunder. The 
Author may assign any net sums due to the Author hereunder, but may not otherwise assign any 
of the Author's rights under this Agreement or delegate any of the Author's duties or obligations 
under this Agreement. 

FURTHER DOCUMENTS 
26. The Author agrees to execute and deliver to the Publisher any and all documents in 
proper or customary form necessary or helpful to the exercise, sale, license or other disposition 
of any or all rights granted to the Publisher herein, or for more fully carrying out the purposes 
and intent ofthis Agreement. The Author hereby irrevocably appoints the Publisher as the 
A uthor's attorney-in-fact to execute any such documents. 

FORCE MAJEURE 
27. The Publisher wiJI not be liable for delays in its performance caused by wars, civil riots, 
terrorism, strikes, fires, acts of nature, governmental restrictions, unavailability of materials, 
supplies or press time or other circumstances beyond its reasonable control. 

PUBLISHER'S DEFAULT 
28. If the Publisher commits a material breach of this Agreement (including, without 
limitation, a material default in its obligation to pay royalties) and neglects or refuses (other than 
by reason of Force Majeure) for a period of30 days after receiving written notice specifying 
such default sent by the Author by certified or registered mail, return receipt requested, to cure 
such default (or, ifsuch default is ofa nature that it cannot reasonably be completely cured 
during such 30 days, neglects or refuses, other than by reason of Force Majeure, to commence to 
cure such default before the end of such 30 days or thereafter to diligently continue to cure such 
default), the Author may terminate this Agreement by promptly sending a written notice of 
termination to the Publisher by certified or registered mail, return receipt requested. However, 
the Author will have no right to terminate this Agreement in the event ofa bona fide dispute over 
whether or not the Publisher has committed a material breach of this Agreement, unless and until 
the Publisher neglects or refuses to cure such default for a period of30 days after a court of 
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competent jurisdiction finally determines that the Publisher has in fact committed such a material 
breach. 

REMEDIES 
29. All remedies granted to the Publisher pursuant to any provisions of this Agreement are 
cumulative and neither the availability nor exercise of any such remedy will prevent the 
Publisher from exercising any other remedy which it would otherwise have under this 
Agreement or by law. In no event will the Publisher be liable to the Author for any consequential 
or incidental (as opposed to direct) damages or for any exemplary or punitive damages. No 
person or entity is intended to be a third-party beneficiary of any of the Publisher's obligations 
hereunder. If the Author is more than one person, all payments due to the Author will be split 
equally among the persons comprising the Author (provided that each such person may assign all 
or part of any sums due to such person hereunder), and the liabilities and obligations of the 
persons comprising the Author will be joint and several. 

NOTICES 
30. All notices, bills, requests, demands or other written communications required or 
permitted to be given by any of the provisions of this Agreement will be sufficient ifsent by 
regular first class mail (unless the provision permitting or requiring such notice, bill, request, 
demand or other communication calls for another type of mail, in which case such other type of 
mail will be required) and will be deemed given when mailed (unless the provision permitting or 
requiring such notice, bill, demand or other communication will otherwise provide). All such 
notices, bills, requests, demands or other communications will be addressed to the Author at the 
address set forth at the beginning ofthis Agreement and to the Publisher at the then current 
address for the Publisher's main offices (or to such other address for a party as that party will 
have designated by thirty (30) days' prior written notice to the other party). 

ENTIRE AGREEMENT 
31. This Agreement constitutes the entire agreement between the Publisher and the Author. 
This Agreement may not be amended or modified, and no rights or obligations of any party to 
this Agreement may be modified, extended or waived, except in a writing signed by the party (or 
its duly authorized agent) against whom such amendment, modification, extension or waiver is to 
be enforced. Without limiting the generality of the foregoing, whenever the Publisher or the 
Author is given a right to terminate this Agreement pursuant to any of the provisions of this 
Agreement, no negotiations between the Publisher and the Author nor any other act of the 
Publisher or Author (other than an express waiver in writing signed by the Publisher or the 
Author) at any time will be deemed a waiver of the right of termination nor of the effectiveness 
of any notice of termination. This Agreement does not create, and will not be construed as 
creating, a partnership or joint venture or employment relationship between the Author and the 
Publisher. This Agreement is not binding on the Publisher, and the Publisher is not obligated 
with respect to the Work, unless and until this Agreement is executed by the Chairman, 
President, Chief Operating Officer, a Vice-President or General Counsel of the Publisher. 

APPLICABLE LAW 
32. This Agreement, and the rights and remedies ofthe parties with respect to it, will be 
governed by the internal laws of the State of New York. Each party hereby submits to the sole 
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and exclusive in personam jurisdiction of the courts of the State of New York located in New 
York County, or, if subject matter jurisdictional prerequisites exist at the time, to the sole and 
exclusive in personam jurisdiction of the federal courts located in New York, with venue to be in 
the Southern District of New York, for the resolution of all disputes between them arising out of 
or related to this Agreement (including, but not limited to, any alleged breach thereof). Each 
party agrees not to contest venue in New York County or the Southern District of New York, as 
the case may be, not to seek transfer of any action or proceeding to any other county or district 
and not to bring any action or proceeding relating to any such dispute in any other court or forum 
(except to enforce ajudgment obtained in one of such courts). The parties each hereby waive 
trial by jury in any action or proceeding between them arising out of or related to this Agreement 
or any alleged breach thereof. 

CAPTIONS 
33. The captions of the various paragraphs and subparagraphs of this Agreement have been 
inserted only for the purposes of convenience; such captions are not a part of this Agreement and 
will not be deemed, in any manner, to modify, explain, enlarge or restrict any of the provisions 
ofthis Agreement. 

MISCELLANEOUS 
34. Additional Definitions. For the purposes of this Agreement, the following terms 
will have the following meanings: 

(a) "Graphic Book Rights," means the rights: (I) to create (or have created) 
Graphic Books In the English language based on the Work and to publish those Graphic 
Books In book form; (II) to publish and to use those Graphic Books (as well as text, art or 
other excerpts from those Graphic Books) in electronic media and in any other fonn or 
media, and to exercise and exploit In connection with those Graphic Books the same 
additional and subsidiary rights that are granted to the Publisher by this Agreement i1 
the Work; and (ill) to use the title of the Work In connection with, and In the advertising, 
promotion and publicity for, those Graphic Books. A "Graphic Book" as used anywhere 
in this Agreement means a work derived from the Work consisting of sequential art with 
captions, boxes andlor bubbles of text (which text may be original, adapted from the 
\\~Fk and/or taken verbatim from the lNork, and will Include MY Alt-text). Graphic Book 
Rights Include, without limitation, the right to Incorporate plot elements, characters, 
fanciful places, situations, facts, Ideas and events taken or derived from the Work Into a 
Graphic Book, provided however that any text that Is Included In a Graphic Book that is 
taken from the Work will only be Included with the prior written permission of the 
Publisher. 
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(b) "Multimedia Rights," means the rights to create, to publish and to use In 
electronic media, works In any language based on the Work (Including the rights to create, 
and to Incorporate Into those works, tut, dialogue, sounds, music, artwork, video, 
animation, moving Images, Interactive elements, and other matter whether or not takeR or 
derived from the Work or from the plot elements, characters, fanciful places, situations, 
facts, ideas and events portrayed In the Work). 

In witness whereof, the parties hereto have duly executed this Agreement. 
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d 1961 
THIS AGREEMENT, made this ~ day of r by 

and between .THE NEW AMERICAN LIBRARY OF WORLD LITERATURE, INC. ,. a 
New York corporation having ite office at 501 Madison Avenue, iiIiiiiiiI York, hereinafter termed "NAt" and 

hereinafter ~ termed the "Proprietor". 

WHEREAS, the Proprietor has delivered to NAt the 
manuscript of a novel tentatively entitled IIIIIIIIIJ 

hereinafter termed the "Work", and 

WHEREAS, NAt agrees to publish or to arrange for 
publication of the Work on the terms and conditions specified 
hereinafter, 

NOW, THEREFORE, in consideration of the mutual promises 
and covenants herein eet forth, the parties covenant and agree with 
each other as follows: 

PROPRIETOR'S UNDERTAKINGS 

1. WARRANTY AND INDEMNIFICATION 

(a) The Proprietor warrants, with respect to the Work 
and every part thereof, that he is the legal proprietor of all 
rights h.erein granted and has the full power to enter into this 
agreement, that the Work is original, free of any lien, claim or 
debt of any kind, and not in violation of any statutory or common 
law copyright or any other right of third parties, and that it 
contains nothing libelous or illegal. 

(b) The Proprietor shall indemnify NAt against any 
lOBS, expense or damage, including reasonable fees of NAt's 
attorneys, occasioned by any claim, demand, suit or recovery 
arising out of the breach or alleged breach of any of the fore
gOUl&-warrsnties, but shall not be liable for any mater inserted 
in the Work by NAt or its licensees. 

2. GRANT OF RIGHTS 

(a) The Proprietor grants to NAt and its licensees, for 
the full term of the copyright available in each country included 
within the territory covered by this agreement, including renewals 
and extenSions, 

(i) the right to publish and sell the Work in 
volume form in all languages, together with 

(ii) the following subsidiary publication rights: 
pubi ~ion or sale by book clubs; condensations; publication in 
maga,,_ .. Ols or newspapers (whether in one or more instailments); 
publication of the complete Work or selections therefrom in 
anthologies, compilations and digests; quotation in other works; 
publication in volume form of dramatic versions or motion picture 
scripts based on the Work; mechanical recordings; picturized book 
versions; and rnicroprint and microfilm versions. 

!:.1.>k~~VFt~l1ilUI'R~:n:VXllllltdam 
x»-k~v~x~~vwlw.vxm:awtQ1::~. 

(b) Such grant shall be exclusive throughout the world. 
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Q!, r""" ~~'~ ___ I1"'"_'_"'''=_'_.4_11Ii''~. __ ----

-,";~~'-. -~--, ..... " ... ' --'-->(c)~:~:-:;ecifiCallY granted herein are 
reserved to the Proprietor. During the terms of this agreement, 
however, the Proprietor will not exercise or dispose of any of 
such reserved rights in such a way as to affect adversely the 
value of any of the rights granted to NAL hereunder. 

3. TITLE, bBNSTIl, 1lllSGRIP'tleN 

(a) The title of the Work shall be determined by mutual 
agreement between the Proprietor and NAL. 

words nor more than words. 

an zation and content of the Work shall 
&he eu~ltfte a~~aehed he~ete. 

4. UMltISORIP'f DELIVER ... 

(a) The Proprietor agrees to deliver to NAL two comple 
copies of the manuscript of the Work, satisfactory in fOnD and 
content to NAL and ready for the printer, together with writt 
authorizations by all third party proprietors of copyright 
text and illus,trative mat'erial contained in the Work, to ther 
with the proper forms of copyright notice for such ma rial, and 
with all necessary illustrations suitable for repro ction, or 
authorization for NAL_to acquire such illustrati s, at the 
Proprietor's own expense, on or before 

(b) If the Proprietor fails to ake complete delivery 
as, above specified, NAL may give writte notice requiring such 
delivery w~t~in sixty (60) days from ~he da.a of such notice. If 
the Proprietor thereafter fails to ake delivery as reqUired, 
then NAL may elect in writing terminate this agreement; upon 
receipt of notice of such te nation the Proprietor shall, 
without prejudi~e to any 0 er claims of NAL, repay to NAL all 
monies advanced' to the P prietor. Upon such termination and 
repayment, all rights reby granted to NAL shall revert to the 
Proprietor. 

(c) the Proprietor fails to deliver the required 
of ma script copies, or if the phys~al condition of the 
del ered is unsatisfactory for NAL's 'and the printer's 

sball have the right. after giving the Proprietor a 
reaso le opportunity to rectify the deficiency, to have all 

portion of the manuscript retyped or duplicate~ and to charge 

5. PROPRIETOR'S ALTERATIONS 

NAL agrees that printer's proofs shall be submitted to 
the Proprietor, and such proofs shall be corrected and returned 
by:.> Proprietor within fourteen (14) days after receipt thereof. 
Any sums due the Proprietor under this agreement shall be charged 
with the cost of Proprietor's (or Author's) changes (other than 
corrections of errors made by the printer or by NAL or its licensees) 
in excess of ten percent (10%) of the original cost of composition. 
An itemized statement of such charges shall be forwarded to the 
Proprietor within sixty (60) days after the date of publication, 
and the corrected proofs shall be made available for the 
Proprietor's inspection at NAL's office upon request. 

'~~fi,t;~ 
-2.. ,:,1 
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~I 
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6. AUTHOR'S NEXT BOOK 

The Proprietor agrees to offer to NAL in good faith 
such of the same exclusive rights contained herein as he controls 
in the next book-length work by the author of this Work before 
offering such rights to any other publisher directly or indirectly. 

PUBLISHER'S UNDERTAKINGS 

7. AGREEMENT TO PUBLISH 

(a) NAL shall publish the Work in the United States in 
the English language at its own expense (or arrange for publication. 
by its licensee), in such fo~ and manner as NAL,deems best suited 
to advance its sate, within twelve (12) months after the delivery 
of the final manuscript as provided in paragraph 4, except that 
in case of delay caused by strikes, fires, shortages of labor·or 
material, mechanical difficulties, governmental restrictions, 
the .b.reakdown of market distribution facilities or any other 
circumstances beyond its control, whether similar or dissimilar 
to those enumerated, NAL may defer the publication date to the 
extent reasonable and necessary. If. the Work is not published 
in the United States within the time hereinbefore specified" due 
allowance being made for circumstances beyond the'control of NAL 
as set forth above, the P.roprietor may terminate this agreement 
by written notice, which shall become effective sik (6) months 
after receipt thereof by NAL, unless the Work is published 
before the expirati.on of that period. Upon, such temination all 
rights granted hereunder shall revert ·to the Proprietor. 

(b) If first publication hereunder shall be in a hardcover 
edition, then NAL shall publish a softcover edition not later than 
two years after hardcover publication. 

(c) In exerCising rights granted hereunder or in pemitting 
third parties to exercise portions of such rights, NAL shall use 
its best efforts to advance the overall sale of the Work. To 
that end, NAI shall publish or license English language hardcover 
editions in territories other than the United States, and foreign 
language editions, and shall grant subsidiary rights, whenever 
in its judgment such publication, license or grant will serve to 
advance such overall sale; NAL shall also use its best efforts 
to collect all sums which may be or become due under all licenses 
granted hereunder, and to procure due and timely perfo~ance of 
all obligations contained in licenses and agreements entered into 
pursuant hereto. 

8. AGREEMENT TO COPYRIGHT 

NAL shall make (or cause its licensees to make) applica
tion in the name of the Proprietor, or such other appropriate name 
as the Proprietor may authorize, for copyright in the United 
States in compliance with the Universal Copyright Convention, and 
in such other countries covered by this agreement as NAL may elect. 
NAL and its licensees shall have the right but not the obligation 
to obtain rsnewals of such copyrights when pe~itted by law. NAL 
and its licensees shall affix to each published copy of the Work 
the appropriate fom of United Statss copyright notice prescribed 
by law. 

9. ROYALTY ADVANCE 

(a) NAL shall pay to the Proprietor, as a guaranteed 
advance against ~ll ro~alties and ?t~~r pa~ent~ ~~ be earned under 
paragraph 
the sUm a6li~r!l :~$~ 
fayabIa 

this agrsement', and 
the first edition of the Book 

(b) See verso 
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10. ROYALTIES AND OTIlER PA'iMEN'l'S 

NAL shall credit the Proprietor with the following 
royalties: 

(a) FOR ENGLISH LANGUAGE SOFTCOVER EDITIONS: 

(i) On net copies sold by NAL in the United States 
and territories under ita administration, except as provided in 
subparagraph (ii), a royalty of four percent (41.) 
of the United States retail list price per'copy on the first one 
hundred and fifty thousand (150,000) copies and a royalty of 

six percent (61.) , of the United States retail 
lis~ price per copy thereafter. 

(ii) On net copies sold by NAL outside the United 
States and ~rritories under its administration, or within the 
United States for export, or by special direct mail campaign, or at 
a price lower than the regular wholesale price through special 
arrangements with book clubs, charitable, fraternal or professional 
associations or similar organizations, a royalty of four percent 

(41.) of the United States retail list price per copy. 

(iii) On copies destroyed, given away, or sold at or 
below cost, no royalties shall be paid. On overstocks or damaged 
copies, NAL may at its option dispose of all or a part of the stock 
at the best prices it can secure and will pay a royalty of ten 
percent (101.) of the net amount received in excess of manufacturing 
cost. 

(iv) On editions licensed by NAL to other publishers 
for publication outside the United States and Canada, seventy-five 
percent (751.) of the net payments received by NAL. 

(b) FOR ENGLISH LANGUAGE HARDCOVER EDITIONS AND FOREIGN 
LANGUAGE EDITIONS: 

... - ~ (i) On editions licensed by NAL ninety percent (901.) 
of net payments received by NAL with resgect to English language publication and 
seventy-five percent (751.) or net paymer.ts received by NAL with respect to 
foreign language publication. 

(ii) In the event that NAL licenses the Work to another 
United States publisher for English language hardcover publication, 
the Proprietor hereby authorizes NAL to assign and to pay directly. 
to such publisher on the Proprietor's behalf a share of the 
Proprietor's royalty earnings on the NAL paperbound edition and a 
share of the Proprietor's advance hereunder, such shares to be 
determined by NAL but not to exceed one-half of the amounts specified 
in paragraphs 9(a), 10(a)(i) and 10(a)(ii). The Proprietor hereby 
consents that NAL shall charge against the Proprietor's royalty 
account any sums becoming due to such hardcover publisher hereunder: 
provided, however, that in no event shall the guaranteed advance 
payments to the Proprietor against all earnings under this agreement 
be less than the amount specified in paragraph 9(a). 

(iii) On editions published by NAL, royalty terms to be 
mutually agreed upon at the time of such publication. 

(c) FOR SUBSIDIARY RIGHTS 

(i) On all subsidiary publicl1tion right·s granted· in 
paragraph 2(a)(ii), the Proprietor shall receive fifty percent (50%) 
of the net payments received by NAL, except in the event of the 
aSSignment of such rights by NAL as part of a license granted under 
paragraph 10(b)(i), with respect to which r~ghts the Proprietor's 
share of all net payments received by NAL shall be as provided in 
paragraph 10(b)(i). 

-4.-
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~;i :~I!~~?hte Sl!efttea 18 pe~~ 
2(a) (11i), theJ!>rieto a: 

~'liili pa1-----·---;'·~ n __ 

(d) NAt shall render to the Froprietor on or before 
March 31st and September 30th of each year statements of uet sales 
up to the preceding December 31st and June 30th respectively, and 
shall make simulteueous settlement in cash. In making accountings, 
~AL shall have the right to allow for a reasonable reserve against 
returDS. If royalties in excess of the guaran~eed advanca payment 
have been patd on copies which are thereafter returned, NAL shall 
have the right to deduct the royalties OD such returned copies frem 
future paymeDts under this agreement. 

NAL shall pay all sums due 
agreement to the Froprietor's agent, 

~ho is authorized to ect and receive such sums, and such payment 
shall be a f nd valid discharge to NAL. The agent is authorized 

the_Proprletor's behalf on all matters arising out of 
~~~~em&I\Irr-

12. FROFRIETOR'S COPIES 

NAL shall daliver to the Froprietor without charga tan 
(10) copies of NAL's edition of tha Work, and shall permit the 
Froprietor to purchasa additional copies at a discount of forty 
percent (407.) from the ratail price, provided that such copias are 
not resold. 

13. EXHAUSTIO~ OF EDITION 

(a) If the Work goes out of print in all United States 
editions and if NAL fails either to reprint or alternatively to 
cause a licensee to reprint a United States edition within six (6) 
months after receipt of a written demand from the Proprietor, tha 
Froprietor may terminate this agreement by written notice. Except 
as hereinafter provided, such notice shall become effective thirty 
(30) days after receipt thereot by NAL. Upon such termination all 
rights granted hereunder, except the right to dispose of existing 
stock, shall revert to the Propriator. NAL shall be under no 
further obligation or liability to the Proprietor except that 
Proprietor's share of earnings hereunder shall be paid when and 
as dua. If NAL (or its licensee) shall hava been prevented from 
reprinting by strikes, fires, shortages of labor or material, 
mechanical difficulties, governmental restrictions, the breakdown of 
market distribution facilities or any other circumstances beyond its 
control whether similar or diSSimilar to those enumerated, notice 
of termination shall be effective only after NAL shall have continued 
its failure to reprint for a period of three (3) months after the 
termination of the situation Which prevented compliance with the 
Proprietor's demand. 

(b) The Work shall not be deemed "out of print" within 
the meaning of this paragraph as long as it is available for sale 
either frem ptock in the Publisher's warehouse, in the field, or 
in regular sales channels. 

JOINT UNDERTAKINGS OF PROPRIETOR AND PUBLISHER 

14. INFRINGEMENT ACTIONS 

If during the existence of this agreement the copyright 
shall be infringed, NAL msy, at its own cost and expense, take 
such legal action, in the name of the Proprietor or of the author 
of the Work if necessary, as may be required to restrain such 
infringement or to seek damages therefor. NAL shall not be 
liebla to the Proprietor for NAL's failure to take such legal 
steps. If NAL does not ta~e luch action within a reasonable time, 
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the Proprietor may do so, in his name and at his own cost and 
expense. Money damages recovered for an infringement shall be 
applied first toward the repayment of the expense of bringing 
and maintaining the action. and thereafter the balance shall be 
divided equally between the Proprietor and NAL. 

IS. RIGHTS SURVIVING TERMINATION 

In the event of the termination of this agreement as 
elsewhere herein provided. any rights reverting to the Proprietor 
shall be subject to all licenses and other grants of rights theretofore 
made by NAL to third parties, and to the rights of NAL to the 
proceeds of such a~reements. 

16. DELIVERY OF DOCUMENTS 

The parties shall take any and all steps and execute and 
deliver any and all documents necessary to effectuate the terms 
and the intent of this agreement. 

17. CONSTRUCTION 

This agreement shall in all respects be interpreted. 
construed and governed by the laws of the State of New York. 

18. ARBITRATION 

Any controversy or claim arising out of. or relating to 
this agreement or the breach thereof, shall be settled by arbitration 
held in the city of New York, in accordance with the rules then 
obtaining of the American Arbitration AsSOCiation, and judgment 
upon the award rendered may be entered in any court having 
jurisdiction thereof. 

19. PARTIES AFFECTED 

The provi~ions of this agreement shall be binding upon 
and shall inure to the benefit of the parties hereto and their 
respective successors, legal representatives and/or assigns. NAL 
shall not assign this agreement in its entirety without the written 
consent of the Proprietor, except that no consent shall be 
required if such assignment is made in connection with the transfer 
of all or a substantial part of the business of NAL. 

IN WITNESS WHEREOF the parties hereto have executed and 
duly attested this egreement as of the day and year first above 
written. 

WITNESS to the Signature of 

-6-
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Telephone:  415-362-6666 
Facsimile: 415-236-6300 
 
Attorneys for Defendant 
Google Inc. 
 

IN THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF NEW YORK 

THE AUTHORS GUILD, INC., Associational 
Plaintiff, BETTY MILES, JOSEPH 
GOULDEN, and JIM BOUTON, on behalf of 
themselves and all other similarly situated, 

Plaintiffs, 

v. 

GOOGLE INC., 

Defendant. 

Civil Action No. 05 CV 8136 (DC) 

ECF Case 

 

DECLARATION OF DANIEL CLANCY  
IN SUPPORT OF GOOGLE INC.’S OPPOSITION TO  

PLAINTIFFS’ MOTION FOR CLASS CERTIFICATION 
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I, Daniel Clancy, declare as follows: 

1. I am a Engineering Director at Google Inc.  I make the following declaration 

based on my personal knowledge and, if called upon to do so, could testify competently to the 

matters set forth herein. 

2. The Google Books program began in 2004 with the scanning of book collections 

belonging to the University of Michigan, Harvard, Stanford, Oxford, and the New York Public 

Library.  As part of Google Books, Google scans books in certain library collections, indexes 

them, and returns information about those books, including short “snippets” of text—about an 

eighth of a page—so that users can search for and find books they may wish to purchase or check 

out from a library.  

3. On each page that shows snippets, Google provides links to buy the book on 

various online bookstores, such as Amazon.com, and to find it in a nearby library. There are no 

advertisements on these pages, and Google does not receive payments from the bookstores in 

connection with the “buy the book” links. 

4. Google has scanned more than twenty million books as part of Google Books. 

Users of Google Books can see search results that include snippets of text in English for more 

than four million of these books. 

5. Almost every conceivable type of book is included within Google Books, from 

novels to telephone directories to historical works to children’s picture books.  Google’s service 

enables these books to be found in a way that would otherwise be impossible.  Users may 

thereafter buy the book in a bookstore or locate it in a nearby library. 

6. Google also has a Partner Program, pursuant to which publishers provide Google 

with authorization to display larger excerpts of works.  Through the Partner Program, Google 
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displays full pages from books in response to users’ search queries.  More than 45,000 publishers 

have chosen to participate in the Partner Program in order to make their works easier to find and 

purchase, and over 2.5 million books are included within the Partner Program. 

7. Google has a policy of removing books from snippet view; upon request from an 

author or other rightsholder, Google will remove books from snippet view, and provides a simple 

web form for making such a request.  If a book is not yet in snippet view, the form can be used to 

request that Google not scan the book, and Google has a policy of accommodating these 

requests.  None of the plaintiffs named in this action has made such a request to remove his or 

her book from snippet view, nor has any submitted a request that their books not be scanned.    

8. For books in “snippet view,” Google only displays snippets, and displays only up 

to three snippets in response to a given search query, even if the search term appears on dozens 

of pages in the book.  The snippets are intended to provide enough context to determine whether 

the book contains information of interest to the searcher, but not to act as a replacement for the 

book itself. 

9. Google does not display snippets of dictionaries and similar reference works. 

10. Google puts numerous safeguards in place to ensure that users cannot, even in the 

aggregate, view a full page of a snippet-view book, or even several contiguous snippets—for 

example, by making the placement of snippets in a page fixed, by displaying only one snippet 

per page in response to a given search, and by “blacklisting” one snippet per page and one out of 

ten pages in a book. 
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I declare under penalty of perjury under the laws of the United States of America that the 

foregoing is true and correct. Executed on February '1 ,2012, in /v\llu.,,,J o-:,J\. \J ; c:.w-I ~ 
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