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destroy) any Confidential Information of that Party that is in its possession. The following sections survive
expiration or termination of this Agreement: 1, 2.51, 2.5.2, 2.6, 2.7, 4.4 (so long as Google or a
successor continues to exist), 4.5, 4.7, 4.8, 6, 8.2, and 9-12.

9. WARRANTIES AND DISCLAIMER

9.1 Mutual Warranties. Each Party represents and warrants to the other that (i) it has full right,
power and authority to enter into this Agreement and to perform all of its obligation hereunder; (i) this
Agreement constitutes its valid and binding obligation, enforceable against it in accordance with its terms;
and (i) its execution, delivery and performance of this Agreement will not result in a breach of any
material agreement or understanding to which it is a Party or by which it or any of its material properties
may be bound.

9.2 Disclaimer. THE WARRANTIES EXPLICITLY SET FORTH ABOVE ARE THE ONLY
WARRANTIES PROVIDED HEREIN AND ARE IN LIEU OF ALL OTHER WARRANTIES BY THE
PARTIES, EXPRESS OR IMPLIED, INCLUDING ANY IMPLIED WARRANTY OF MERCHANTABILITY
OR FITNESS FOR A PARTICULAR PURPOSE, WITH RESPECT TO THE SUBJECT MATTER OF THIS
AGREEMENT.  WITHOUT LIMITING THE GENERALITY OF THE FOREGOING, GOOGLE
SPECIFICALLY DISCLAIMS ANY WARRANTY REGARDING NON-INFRINGEMENT OF THIRD PARTY
INTELLECTUAL PROPERTY.

10. INDEMNIFICATION.

10.1 By Google. Google shall defend and indemnify the U of M, its Regents, employees, and
agents against any third party claim based on an allegation that the U of M’s (or its Regents’, employees’,
or agents’) or Google’s actions, pursuant to this Agreement, violate that third party’s copyrights or other
legal rights. The foregoing indemnification includes U of M’s receipt of the U of M Digital Copy, but
excludes any third party claim that relates to U of M's use or distribution of the U of M Digital Copy or that
arises from U of M’s (or its Regents’, employees’ and agents’) negligence under this Agreement. Google
shall select counsel reasonably appropriate for such defense and shall pay for all costs incurred by such
counsel. In addition, Google shall pay any damage awards or settlement costs that may be incurred.
U of M may participate in the defense with counsel of its own choice, at its own expense.

10.2 By U of M. U of M shall defend and indemnify Google, its employees and agents against
any third party claim based on an allegation that U of M’'s use or distribution of the U of M Digital Copy
violates third party copyrights or other legal rights. U of M shall also defend and indemnify Google, its
employees and agents against any third party claim based on an allegation that any third party's use or
distribution of the U of M Digital Copy violates third party copyrights or other legal rights. U of M shall
select counsel reasonably appropriate for such defense and shall pay for all costs incurred by such
counsel. In addition, U of M shall pay any damage awards or settlement costs that may be incurred.
Google may participate in the defense with counsel of its own choice, at its own expense.

10.3  Disclaimer. EXCEPT AS EXPRESSLY SET FORTH IN THIS SECTION 10, EACH
PARTY EXPRESSLY DISCLAIMS ANY FURTHER OBLIGATION TO INDEMNIFY, DEFEND OR HOLD
HARMLESS THE OTHER PARTY FROM ANY THIRD PARTY CLAIM OR ACTION. THE FOREGOING
PROVISIONS OF THIS SECTION 10 STATE THE ENTIRE LIABILITY AND OBLIGATIONS OF
INDEMNIFYING PARTY, AND THE EXCLUSIVE REMEDY OF INDEMNIFIED PARTY, WITH RESPECT
TO ANY ACTUAL OR ALLEGED INFRINGEMENT OF ANY INTELLECTUAL PROPERTY RIGHTS
UNDER THIS AGREEMENT.

11. LIMITATION OF LIABILITY

EXCEPT FOR DAMAGES ARISING FROM BREACH OF SECTION 6 (CONFIDENTIALITY) OR
DAMAGES ARISING FROM BREACH OF SECTIONS 4.4 - 4.6 (AND ASSOCIATED SUBSECTIONS),
IN NO EVENT WILL EITHER PARTY BE LIABLE TO THE OTHER FOR LOST PROFITS OR ANY FORM
OF INDIRECT, SPECIAL, INCIDENTAL, OR CONSEQUENTIAL DAMAGES OF ANY CHARACTER
FROM ANY CAUSES OF ACTION OF ANY KIND WITH RESPECT TO THIS AGREEMENT, WHETHER
BASED ON BREACH OF CONTRACT, TORT (INCLUDING NEGLIGENCE), OR OTHERWISE, AND
WHETHER OR NOT THE OTHER PARTY HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH
DAMAGE. EXCEPT FOR DAMAGES ARISING FROM BREACH OF SECTION 6 (CONFIDENTIALITY)

CONFIDENTIAL 8
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OR DAMAGES ARISING FROM BREACH OF SECTIONS 44 - 46 (AND ASSOCIATED
SUBSECTIONS), EACH PARTY’S LIABILITY UNDER THIS AGREEMENT SHALL BE LIMITED TO THE
FEES EXPENDED BY THE OTHER PARTY AS OF THE DATE OF SUCH CLAIM.

12. GENERAL PROVISIONS

12.1  No Obligation. Notwithstanding the foregoing, Google shall have no obligation to
Digitize any portion of the Available Content nor to use any portion of the Google Digital Copy as part of
the Services. U of M shall not be obligated to participate in any Project Plan to the extent U of M does not
have sufficient funds to perform its budgeted obligations under that Project Plan. Furthermore,
notwithstanding anything in this Agreement to the contrary, in the event Google determines, at its sole
discretion, not to Digitize some or all Selected Content in connection with one or more specific Projects,
whether due to cost issues, conservation concerns or otherwise, Google shall have no obligation to the U
of M with respect to digitizing or delivering the U of M Digital Copy with respect to such Selected Content.

12.2  Assignment. Neither Party may assign this Agreement without the other Party’s prior
written consent, which consent shall not be unreasonably withheld. Any attempt to assign this Agreement
other than as permitted above will be null and void. Subject to the foregoing, this Agreement is binding
upon and shall inure to the benefit of each of the Parties, and the successors and permitted assigns of
each.

12.3  Notices. Any notice required or permitted by this Agreement will be deemed given if sent
by facsimile or by registered mail, postage prepaid, addressed to the other Party at the address set forth
at the top of this Agreement. Delivery will be deemed effective upon transmission by facsimile (with
receipt acknowledgement) or three (3) days after deposit with postal authorities. Unless otherwise
specified by Google, notices directed to Google shall be sent to Google Inc., Attn: General Counsel, 2400
Bayshore Pkwy, Mountain View, CA 94043, or via facsimile to Google Inc., Atin: General Counsel, 650-
618-1499. Unless otherwise specified by U of M, notices directed to U of M shall be sent to University
Library, Atin: Associate University Librarian LIT, University of Michigan, Ann Arbor, MI 48109-1205.

124  Independent Contractors. The Parties to this Agreement are independent Parties and
nothing herein shall be construed as creating an employment, agency, joint venture or partnership
relationship between the Parties. Neither Party shall have any right, power or authority to enter into any
agreement for or on behalf of, or incur any obligation or liability, or to otherwise bind, the other Party.

12.5  Severability. If any term or provision of this Agreement is held to be invalid, illegal, or
otherwise void against public policy, such term or provision shall be stricken and shall not affect the
validity or enforceability of the remaining terms and provisions of this Agreement.

12.6  Force Majeure. Performance by either party under this Agreement shall be excused
during the period such performance is prevented or delayed by government restrictions, war or warlike
activity (e.g., acts of terrorism), insurrection or civil disorder, labor disputes, or any other causes similarly
or dissimilar to the foregoing that are beyond the control of either party and are not foreseeable at the
time the Agreement (or relevant amendment) is executed.

12.7 General. The Agreement shall be governed by Federal law without giving effect to
applicable conflict of laws provisions. In the event of any dispute or litigation arising out of or relating to
this Agreement, each Party agrees that it shall attempt to resolve such dispute in good faith. If such
dispute cannot be resolved within thirty days of being raised, the dispute shall be elevated to the highest
level at each Party. If the dispute still cannot be resolved within an additional thirty days, the aggrieved
party may file a lawsuit in the state or federal courts with jurisdiction to hear such suits in the State of
Michigan. This Agreement, including any Project Forms and attached Exhibits, constitutes the entire
understanding and agreement with respect to its subject matter, and supersedes any and all prior or
contemporaneous representations, understandings and agreements whether oral or written between the
Parties relating to the subject matter of this Agreement, all of which are merged in this Agreement. For
avoidance of doubt, as of the Effective Date, this Agreement supersedes and replaces any other
Cooperative Agreements between the parties to the extent they exist. No modification of or amendment
to this Agreement, nor any waiver of any rights under this Agreement, will be effective unless in writing
signed by the Party to be charged, and the waiver of any breach or default will not constitute a waiver of
any other right hereunder or any subsequent breach or default. All amendments or modifications of this

CONFIDENTIAL 9
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Agreement shall be binding upon the Parties despite any lack of consideration so long as such
amendment or modifications are in writing and executed by the Parties. If any provision of this
Agreement is found to be invalid or unenforceable pursuant to judiciai decree or decision, the remainder
of this Agreement shall remain valid and enforceable according to its terms. In such event, the Parties
agree to negotiate in good faith, a legal and enforceable substitute provision which most nearly conforms
to the Parties’ intention in entering into this Agreement. The section and paragraph headings used in this
Agreement are inserted for convenience only and shall not affect the meaning or interpretation of this
Agreement. This Agreement may be executed by exchange of signature pages by facsimile and/or in any
number of counterparts, each of which shall be an original as against any Party whose signature appears
thereon and all of which together shall constitute one and the same instrument.

CONFIDENTIAL 10
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Accepted and Agreed:

Google Inc.

A L)) et

(Authorized signature)
Name: David Drummond

Title: V.P., Corporate Development

CONFIDENTIAL 11

On behalf of the Regents of the University of
Michigan

Tl SO Gl fo

(Authorized signature)

Name:_Timothy Slottow

Title:_Executive Vice President and
Chief Financial Officer
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EXHIBIT A

SAMPLE PROJECT FORM

Project Name:

Program Manager:

Estimated Start Date:
Estimated Completion Date:
Description of Works Involved:
Out-of-circulation Time:
Location of Works:
Conservation Requirements:
Collection Instructions:
Transportation Instructions:

Special Handling Instructions:

Infrastructure Requirements (e.g., space, power, scanner size and quantity, environmental parameters,

etc.):
Hours of Operation:
Known Copyright Restrictions:

Budget Allocations (if any):

Other comments:

CONFIDENTIAL 12
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COOPERATIVE AGREEMENTY

This COUPERATIVE AGREEMENT {i’e Agresinent”) is entered info by and betw.;. SR
Df-“iw‘\lam corporation with ,.\,es at 1600 A p? ithaalra Paskw ay, Mourgain >
rid The qu«as:w { the Undver siiy of California on bahelf of ils Cqu ni'f Digited U } M; wh
fzcm at 448 Sireet, 47 Fioor, Oakland California, S4812 {University’). and s sffective
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RECITALS

Hor and has amassad an enoraous oolleclion of

WHEREAS, Univeralty 3 2 feading scademic instifu
P braries;

works i various media iooated gl various Liniversity U

NMHEREAS, Google provides the public with ancess 10 web pages on the Intemet, among othey products
and services)

Y

WHEREAS, Googls andd the University share & mutual inferest in making information avallable o the
aubic; and

WHEREAS, Subjest o the terms set forth harein, Boogle will digitize works from e University Libraries’
coliection io includs tham in Gongle's services, and provida access 10 the digitized works o the Univarsity
as desoribed hereln,

NOW THEREFORE, in consideration of the mutual covenaris sel forth harein, Google and Univarsity
herpby agras 23 foliows:

3

DEFINITIONS
1. DEFRNITIONS. Capitalized terms will have the meanings set forth haiow:
1.1 “Avaiabie Qontent” means seilections from the University Libwanes holdings as deniified

by Goegie and the varsity.  Yithowt limiting the foregoing, “Avalieble Content” alse inciudes the
University Libravies’ Digital Gontent.

narnes, and other 4
© o Hme.

e trade names, bademarks, senice m
f asach Party, respectively, as securad

1.3 "Digitizs” means 1o convert content from & tangible, analeg form inty & d,c;u‘
remresentalion of that content.  “Digitization”, "Digitizing” end “Digitized” shall hen
meanings.

1.8 “Zeodle Divital {.‘.auv" means a digital copy relained by Gcogie of the Salected Content

thatis Digit by Bubgle.

¢

18 “Seogie Sem’*e% means Zoogle's products and services that are ac ssivle through
and ofarwine orowided iy varous corputer and eleconic technologies, networks {syndicated and
stherwise} and systanss, ;;‘cz gy without nsilation, miekile wireless senvices and iniemefmased services
accessivle twough the Google Siles and any Google syndication pariner sites.

GOOG05000306



A-607

Case 1:05-cv-08136-DC Document 1053-2 Filed 08/03/12 Page 15 of 51

] "é* i cated at a Congis-owned domal

sites therein.

8 St " shali haves the meaning sef forth in Seclion 4.6,
1.8 Y shial havs the maaning set forth in Seclion 8.1,
10 COter Liweny means any ibrary (ncluding any ibraries offifialed or associated with any

unfversity o f‘f her aducalional institution, slher than University) with which Google has an agresment as
of the Effaciive Dule ;r,.mernéng Dégétézatian by GSoogle of content from that Ezibraryz

2 »§ ]
Section & 7.

spanified iy

492 “University Libraries’ Digiial Conlend” mesns content that UniversBly Ubraries alresdy
nave iy thelr possession in Digltized form, as of the Effactive Date.

143 Uinhesreity Librariss” means those libraries of the ten campuses of the Urdversity of
Calfornia set forth on Exhiliit A and the Unbversity's Office of the President's Catifornda Dighal Library

144 "Universlty Library Palrong” means the sum iotal of ail individuals and organizations that
ihe Universily Libraries sevve from thelr wehsztes.

means & proisct for Digitizing certaln Selected Condent.

X

’*.15’\‘ g oot Plon” moeans a writien plan for implementing a Projest. The Prolect Pian sh
(43 H g for Digitizing the Sefected Contert, (2} i 16 by University
Se "tud Content is o be coliected and returned by Googls; {3} material handling
e cess-ezs o the Sslected Content, {4} I required, the amouni of ime avaifabie fo University for
parforming Unsem’-z*zm* effortg; (5} the amount of time avalleble tu Google from receipt of the Seiscied
Coment untlt # s dus o De returned o University, and (8) = budget for the Project,

117

Nv

71

'z

2i Teny” shel have the meaning sef forth in Seclion 8

Content” maans e portion of the Avaiiable Conlent that Google desires o
rio the Google Services, both collactively and #s component parts, including any
o auﬁ‘;ors%';i;a tnoluded thevein,

shiall have the meaning set forth in Section 8.1,

TERMS

13

DIGITIZATION OPERATIONS.

2.1 Locsling the Digiilzation Qperation. Selectsd Content will be digitized at a designated
Digitization faciity. The faciity will be jonated 2t a site condrolied by the University or &t one controfled by
Google, Whaere ihe faciity is conlrolled by the University, the University chall provide Google with
adequate physical spang o Digitize the Selected Content.  f University is unabie o provide such space,
University shall eooperste with Googie 1o identify and obtain space thal Google can use af reasonable
rafes. if thefacility is provided by C‘gc:glc. Google shall pay for any and ali fees and onsts assuciated with
the use of said soage; University shiaill not e lable for any such fees and costs, Whers the facility is
G roiia«d by angaa then Google may ramove seme or aff of the Selsated Contend from Univarsity
ses 1o perfomn Digiization iy its faciilies. Site selection wil be agreed by both parties and specified
"Pt-'{zjsss:zi Fiay”,

2.2

1and Coimeting Content to be Digitized. an 5 ghal in good identify
ogle may sisct fo Digitize; provided that Univery! y ees 1o comumit no Bse
0:- {2.505,000) volumes 10 the Digitization efforts’ under s dgreement In
Univgrsity wit

for = poriod of sikty (60} days from the Effective Dale,

han two and 8 he
aa(ﬁ

was y
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wé%i use reasonaple efforis o provide or provide Gougle with acess I noless
x“ sokg {or such amount that is m\m*? iy agreed o by the C;} of Sajestad

rn 4 S

day o Digitiza, Und
than three thous
Contant per day io | = oommeneing on the sixty-first (61%) day after tha Efﬂs«ctr (e [ i\, But in o avent
fater than ninety {88) tmys fr o ine Sffective Date.  The Parties shall cooperate in gmd faith and wiih
difigenne 1o devaing 8 Imeledle for compiating the Project Plan for Digitizing the Selected Content.

2.3 o
coptroffett by He
Selevted (o '%;zé :

=

v the Selected Content Where Sslecited Conlart s Digitized in faciities
raffy, the University shall be responsible for focaling, g moving the
from the d Sq’?&ti’d Digitization facility as well gs re-shelving the ue.ecteci
Content whon e Eation is complete. Where Selected Ccr*te.xt is Tigdtized i facifilles covdrofled by
Google, ihe University shall be responsibie for iocating, puiling, ard iater resheéﬁvim: t“te :.e ecteri Content.
# agread wpon by the Parties in & partictiar Project Plan, the collaction, puliing ng ms*mivt'zg
functions may be assigned to Guogle. Google will be responsible for arranging as‘o’. 13y ing §f>= & sfy and alt
zosts avd ted with transporting ; the Selected Cordent o angd from University and storing i
=Ur§n§ : Prog sds agress thet sach Digiizelion faclity # confrofs will, ot of tmes ?.;za *eﬁ»ma‘; ty

clean, dry, cool, p ed from: fire and securs ageingt theft and vandallsm and at no time shall smoking
he permitied in & zation faclity. Google personnel, agents, contracions and ather represaniatives
invoived in the Gization andfor handling of the Sslected Content will salisfy and comply with the
standards rouluslly agreed by the Parties in the Project Plan. Upon commencemant of a Project,
Uini < sole discretion perform any conservation efforts, at s expanw, that it dolermines
are ref‘u‘fea for the Seieﬂted Content prior 1o Dt tiory. On 2 roling basis, as this
conservating offort s completed, University shall provide the conserved Selecied Content o Google for
(Higitizing.

2.4 tizing the Selected Content. Subject (v handling constraints of procadures specified
i the Project Plan, uaaue shail in 5 sole discretion datermine hm\ J“"S to Digtize the Selecied
Cordent.  Whils the Ssleated Content i within Google’s possessio oog'e shall use comm c:culf
rpastnable efforts o minimize damang 1o te Selected Contant, Including hamdiing Sefected Cantan
i :acc:or’ﬁamw with handﬁng insfructons sat forth in the Project Plan, i any. if the Uniy "*'i“ est tabi ashe
that 8 it was not returned in substantially the sems condition, Google will, &1 Googie's
wgrthon 5 Univers ¢'s sole ramsdy, either replacs the Selected Content g n o pay e
}mv@m, for the *eoaz* or raplacement of such Selected Content up o a maximum as may be specifiad
ir: the }'fo;u:t Py

25 Return of the Selecied Contant. Google shal return the Sslscted Conlent (o the Mbrary
from which Googie obigined # and in the ke manner in which § was coliected after Soogle compleles
Digitizing the %?:tc‘é»‘(: _’oman Gougle will use reasonable commuercial efforls lo ensure hat Selscted
Dontent is rafur e g {107 business days of iis being scanned or effer 2 determin fa made by
‘J()v@} i ) ¢ with nust be scannied. Notwithstanding the furegoing, Googie agress thatne
materials it a Proje i University's shadves for longer than fifteen Y buskiens days or for a
funger pwac a3 Mgy ha 5pevifsav e the Project Plan.

kX GBS

3.4 Costs pald by University, I addition o cosis mutually sgreed upon by the Parlies,
Lniversity sheit be responsible for the following costs:  {&) those related 10 ooeting and miling e
Sejecler Content as wall as re-shelving the Selecter Content when the Digitization is compieta, ¢k} those
radnd 1o University emiphivess and sgents whose participation is contemplated by this Agreement, {}
nstwork bandwidth and deta storage required by University to receive all of the University Digltal Copy,
) sxisting bandwidih available ior use by Googie to ransfer Digitized fites from Liniversity faciiies to
{;0 gig's daln senters i" the exieni hat Universify provides the Digitisslion facility, (2} University space

: table 10 Google for the Digitization, (3 tansportation of Selected Content
DS wllity iy which the Ssiscted Gontent i nomidly kept o gnd from the
wagst.za’w.z fasiity provided by the University, (g} any conservetinn efforfs that Urbersily slect fo

47
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wimrake on e Selected Coptent prior 1o Digitizing, and {(h) barcuding and associated date enlry o
parcods the Belgcion Guadent.

3.2 Couts borne by Google. In sddifion lo costs mutuaily agreet upon by the Parties, Google
shal be responsivle for the following custs: (&) those related to Google employeas whoss x,aﬁﬁcimiion i
conismplate r} by Biis Agresment, ) 'zammrm ard software reguired o Digitize the Selected C i, {6}
space regubred o D e the Selected Content {{o the extent nol provided by Unbversityl {d}
'%°arzsoaf°;«zt%rm of Retagied {,mw from e University facility where the Selected Content is nomaily kept
0 & Googie desiy i fackity {to the axdent not arowdcd by University;, and (g} &t cosis refaled to
imrcad&r; and inventory record buiiding for materials salec ted for Digitizing that do not have . barcodi
when pu%ip e shaf (“dumb bercoding™: provided that {1} Gongle will heer such barcoding cosis
oty ¥ Urdversily personne! are unabie 1o inserl 2 barcede from University mmrd~ and, i such case,
Liniversiy personas! will dumd barcode the work and the costs will be aog,f@ on g mually
agresd upon time and materials basis {such agresment 1o be in writing and s‘sgreed oy both parties) nat o
sxuead $0.50 per work barcoded; and {ii} the Parties will determine the sporepriate flow of works 50 that
Linbversity » cuede at Google’s axpense not more than six {8) months ahead of the Digitizl
schedufe fur such wirks, University agrees 1o grovide to Google s curvent costs o havonde works.

33 Bugeets. Notwithstanding the forsgoing, University and Google may jointly deveiop a
budget fir zach Project Plan, pursuant 1o which the Partias can aliccale the sost of resesrching and
icentifying e Salected Content and performing any required copywright research and clerrances,
ion, ard metedate development as may be required.  Any such hudget wilt (ake precedence
the provisions of Seclions 3.1 and 3.2 abova.

P

4. OWHERSHIP AND USE OF DIGITAL COPIES AND SERVICES

P

S

wight Btatus. The Parties undarstand that the Selecled Conterd may include soma
s rested hersunder as public domain works and sume works that will be tresled
hersunder as in-copyright works, Both Google end Universiiy agree @ \i Hkﬂd ta parform this Agreement
i corapliance v ] b inatinn of how o et g
wor%' for sach ¢ . i siher Party
heliaves e wiosek for po" n hersof} shoudd be treated as an ir:—mpwg*n w*k in ﬁs.héz the United Stales
O annther | Hioti 3¢ notifiss the other Party, then, within forty-eight {48) hours of such notice,
such work (o portion ofy shedt be trented as ar in-copyright work for use in the rafevant country. in
addifon, Guogle will aplement processes whareby any person of entity can reguest Google not to
Digltize any Avaliable Condent or to cease the display of use of any Digitizad Selected Content which
bscg:@ will comply with so long as Google delermines that the persor or entity making the request is the
sopyright hoider o fras apparent authority o act on behalf of the copyright holder.

works that

4.2 Ownarshin. and uyse of Goodgle Digital Cogy.  &s belwesr: Google
subject to ihe provisions in this Seciion 4, Google shall own all rights, tite, and
soogis Dighial Copy.

and Universily and
ferest v and fo the

4.3 Boouis use of Goodle Digital Copy.  Subjedt o the restrictions set furth herein, Google
iy use the Gougle Digital Copy, in whole or in part et Google's soie disoretion, subjest 1o copwichi iavw,
as ;‘;a*t of the Google Servicas. Google agress that to the axtent that # or s successors use any Digitized

Sefected Condent in connaction with any Google Services, it shall provide o service af nt vost fo End
Uwr {1} fqr bo h w«rm ant dispiay of search results and {2) for access to the display of the fuff text of
inad in the Digitized Selected Conterd, To the extent pwtons of the Gnogls
¢ in the public domain or where Google has olherwise obtained asuthorization,
i soig diseretion, among other tings, o {&} index the full fext or conterd,
ity serve and displ J,h images corresponding to those porlions, (o} make avelable full texd
of content for printing '>’1<ifor ricwxlnmad, and {d) make coples of sueh portions of the Googla Digita! Sopy
and provide, Yeense. or el sunh coples {inchiding, without liritation, 1045 syndication neriners). For alt

Dig,-zta: Copgj arg ¢

Boogle shall have

B
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™, I

ghe Digital \,m«/{ Google may index the full fext or contert but may not serve of
i*;i Vimage or meks avallanle for pnting, streaming andipr downioad the full
content unlass Google has permission of linense from the capyright owner 13 do 50; Google nstead may
serve and display {1} an excerpt that oﬁome reasonably determines would constitute fair yse under
copyright iaw and {2,: I ?}zmt 'dp”)lo {ag v, duaar, da,e; eic) and othar non u,)»ﬂgf'i% nf{m ai;m i
the evant the : ission fre
e oo
under he

mm« povions of he
disp 'ay the full- wwi

s wor ~m the mdog,e{)gta Copy, Ga qk,
3 of such license.

4.4 Security and Privacy Reaarding Goowle’s Use of the Googls Digtal Copy. Google shall
implement comimerci i“: V*:&‘B‘Of"(ii}?? QF‘CW?&OQ%G. meam’es (e g t?"m.y? sse of the robiols it protocal)
i resiict auipmsied ; i in y:“'tg;'m. Go
atrees that the sewrs’y ,NR'_’:c,gSLRfES ?pp,@c 0 ine copyr%ghif ;}orfénns of the Gm 5 20 wif be the
same or sauivaient 1o those cm;;iovad o protect the information contained in Google's ;adex addition,
Gongle shall ma';:. tein on it websilte a privacy policy thal governs collection and use of lrfomatscrv that
Google obdaing from End Users,

4.8 Cwnarship and. Qonlrgl of Google Survices. As betewen ihe Parlies, the Soogle

Zervicas and ali content therein are, and at all times wilt remain the exclusive properly of Google or is
pariners; nothing in this Agraement implizs any transfer to Unbvarsity of any owmership intersst in the
Soogle Services,  Universily acknowledges and agrses thal Google retaing contrel of the Soogle
Services, and that the design, layout, sontent, functions and featuras of the *30’\9% Services are sl
wa(A}ie s disoretion. Kotwithstending anyining to the contrary in this Agresment, Googie is not requbred o

viake any or al of

e Gongle Digitat Copy availeble through thae Googls Servines.

g the Term, Google will provide seard

SR iy aqd 1o University Litrary patrons vig hal will be hosted

by Googie {ihe "Hasted $eiut;on T e gdesin, fayoul, content, functions and featuras of the Hosted

\.)0 vtior will be determined by UGOU@ it substantially similar fo that provided by Google to any Other
Likwary

85 to the Goagle

4.7

niversity Dicliai Copy.  Unless otherwiss agresd oy the Parties i writing, the
“Urvivarsity i‘.}:g § So py means the digial copy of the Selected Conent t% at is Digitized by Gosgle
consisting of {8} & sad of image and pr files, {iv) asscciated meta-information about the fies incind"zg
tibliggraphic mo**‘na‘sar consisting of title and auther of each Digitized ’mnk, and technival nformation
cansisting of e 2 of guanning the work, Wformation about which Irege files © ,:«"r.zs;,vnc o what
Digitized work, & memation perlaining o the logical order of imags fHes that make up a Digitized work,
{c) & st of works et are suppliad for Digitization but not actually Digitized, and (d) the tmuge coordinates
for each Digitizad Wk {mags Coordinates”); provided that image Coordinales wzi y e provided {i}
s¢ long @3 University complies with the volume commitments set forth in Section 2.2 }l"ff (i pursuant io
G mstr ictions on Universit v's use and distribution of such image Coordinates sot forth in Ssetion 4.10.

ik

4.74  ovgie agrees ta provide o 'L,‘mveas,ty aceess o one copy of ali Digitized Se‘ﬁctﬂd
Contert hat ha" bearn "“ Sutcesstully Processed” within thinty (30} days wfter hc Selected Content |
Ligitized, or in & Umeirame muluelly agreet by the Partins,  Sed ected Lontent’ B Suscessfuiﬁy
Processed” when Google determines £ has satisfactor) iy gone through aff siages of Google's Digitization.
pusi processing and quality assurancs p’m@dufes in addition Google will provide the wniversié‘g with the
+10 sample S fles for two hundrad and ffty {250) Digitized works per month i 255858 quaiity.
Giongle agrees that the quality and type of files provided fo University in the University Digis! Copy witl be
supsiandiaily similar o the quaiity and type of files provided {o any Other Lilrary. Furthie, the quality and
type of fles sunnlisd by Google to the University will conform g niinimum specification ostablished by
CGoogle i consaiietion wiltd the Unbversity and by those Other Libweries. Google shall provide the
Linjversity Digital {opy vin aonatwork connection, or in any other manner mutually agresd upon by the
Partins, Notwithsianding anything to the contrary harein, Google muay withh ¥ works in dispude froen

St
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ther University Digiisl Copy ant the University will delete any such works that were previously provided to
Linjversity as past of ihe University Digited Copy.

4.8 Ovenmrshin aod use of University Digital Cony.  As between Soogle snd University and
sublect 1o the restriclions in this Seclion 4, University shall own ali righis, tille, and interest o th
infvarsity Digital Capy. Without liniting the foregeing, University shali not display o otherwise uvss the
University Digital Copy exoept as expressly pemiited in this Agreement.

48 Use of Univeraity Digiiad Copy, Universily shell have the right
Copy, in whole or in part at University's sole discretion, subject io copyright law, as part of services
offered o the University Library Patrons. University may nol chergs, receive payment or other
consideration for the use of the University Digital Copy except that University may charge for use of any
sarvices supplemeantal o the origingl work that the University suppiies that add valug to the Universily
Digital Copy {for exempds, University miay charge University Library Palrons for access to annoiations to
warks from professors and scholars Tt the original work wilf atways be acoessible without & fee), and &2
vecover Sopying costs achally | red. University agrees that o the exdent it makes sny portioe of the
Uriversity Digital Copy publicly availeble, that it will identify the works, in a stalerment on & web page or
sther access point fo be mutually agreed o by the Parties. as “Digitizad by Coogle” or in & subatantially
similer manner. Univarsily ahall mplement technological measures (e.g., through use of the robots.txt
proiocol} io rasirict automalsd access W any portion of the University Digital Capy o the portions of the
Universily websiie on which any portion of the University Digital Copy is avaiieble. Uriversily shalf also
pravent third parfiss from {&) downivading or otharwise ohlaining any portion of the Unbeersity Digital
Copy for commersial purposes, {b) redistributing any portions of the Univarsity Digilal Copy, o {8
automated and systematic downloading from its website image fles from the Unweersity Digital Copy.
University shail devalop methods and sysiems for enswring that substantial poriions of the University
Digital Copy are not downioaded from the services offerad on University's website or otherwise
dissaminaiesd o e puldic at large. University shall also implement securily and hendiing procadures for
the iniversity Digilal Copy which procedures shatl be mutually agresd by the Parfles.  Excapt as
expressly aifowad haveiln, Univarsity will nol share, provide, licensa, or sl the Univarsity Digitat Copy o
any third party.

o use the University Digital

4,43 Distribution of the University Bigital Couy.

$a} University shall not share, provide, Hivense, distibite or seit the Image Coordinates to
any aniily By any marmer. University may use the image Coordinates only as part of the Universily Digital
Cuopy for the services provided 1o University Library Patrons set forth &y Section 4.4 aove,

3 B

o 1o the restriciions contained herein, Universily shall have the right 1o distribute {1}
vy move han fea pereant (10%) of e University Digital Copy {bul ol any portion of the image
Courdinates) 1o () other libravies and (i} educational institutions, in sach cess for non-commarcial
research, soholarly or acadernic purpnses and {23 ali or any portion of public domain works cortained in
the University Digital Copy {but not any portion of e image Coordinates! tn reseerch Hbraries for
research, scholarly and academic purposes by those libraries and the facully, students, schiolars and siaff
authorized by said Hbrarias o acsess  thelr commaercially Hoensed glectronic information producis. Ay
recipient of the Univarsity Digital Copy under s Section 4.10 is referred o heraly as a “Reciplent
instifition.” Prior 1o any distribution by University 10 a Recipient institiion, Google and the Recipiant
stitution must have enigred inte a written agreement on terms acceplable to Google governing the use
of e Universily Digitst Copy and that, among other things, provide an indemnity fo Google. In addition,
any distriution by Lintversity to & Recipient institution is subject 1o 8 written agreement that (A} prohibits
Hhat Recipient instigion: from redistributing without first obteining the prior writler: corsent of Google, (B
makas Googie an axprass third party heneficiary of such sgreement, {C) pravides an inderwity to Google
frome the Reoiplant institulion for the Recipient Wistitution’s. use of the Selecied Content, () contains
fimitations b lnkst s resiictive gs the restrictions on Uriversity sei forth in Section 4.8, (B} contains
fmitations e the use of the University Digited Copy consistent with copyright Iaw and the fimitations set
forth in clauses {1y and {2 above, and (E) requires each Raciblent Institdion, o the exient it makes any
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oy

portion of the University Digital Copy publicly available, 1o ideniify the works, in a statement on the
applicable web page or oifier aceass point, as "Digitized by Boogle™ or in & substantially similar raanner.

&, ACCESS AUTHORIZATION AND SUPPORT

$1 Snfvarsity
businessistal ; ¥ roquested
by Google, Universt i\: s o yrr/‘ id9 Googie with accsss o Se ected “o*a:ar‘t on,tssw of {J er:,zky
pusingss hours provided that Google notify Univarsity at least two (2} days in advance of #t5 intent to
acoass such matenis

RS The University program manager responsible for the Selecled Donterd
st shall have authority (o agres with Google o the ima frames and procedures
‘e ation, and handling) associated with that Smiwiw Content, H Google it good

f:am s and procedures requested by the University program mianager &
sacaiale the matier o the University gdministrative sontact; in which cas

manager, and the administrative contact shall meet to resolve the ;ssua,

e

froms Universily. University shall appoint one pérson o serve as the
s for Google, should administrative questions or issues arise during the course of

administrative contact shall be avaliiable during reguier University business hours
B00 aam. o 800 pam, Monday through Friday! at a telephone number and e-mall address o be
provided by Unive yiversity shali also appoint ona perso 10 serve as the fechnical contact for
Google, for obtaining or regulating the use of the University Digital Copy.  This techninal contact shall be

avaflable during regular i}nweroat business hours at 2 telephione rnumber and e-mall address o be
provided by Upan exacwicn of this contract, both Google and Univarsily shall identify thase
irgdbeigug h mnay be amak.

this Agresment, Th

5.4 Buuport from Soguis. GCoogle will appoint specific persons  for h*zi’ i

ioand
administetive conlact purpeses, as identical to the conditions specified in 5.3 for University contacts.

& CONFIDENTIALITY

8.1 Confidentiality. By virlue of this Agreernent, each Party may have access o information
of ine other Party whic! sidered confidential and proprietary, including Di’wfjJCx pia ﬁo, customaer lisls,
and propristary ischnoingy or methods ("Confidential Information”), whether disciosed i tengible or
intangible farm, informatinn disciosed i tangible form will be considered Confidantial Informetion it s
marked a3s “Confidenial®.  information disclosed in iangible form will be considersd Confidentigd
information if the disciosing Party clearly indicates that it is confidential al ths trae of distlostue.

is

8.2 i Fach Party shall exercise &t jeast the same degras of cave o avold the
pudlicaiion or diss o of the Confidental information of the cther Pa arty @s i a'zorcis s Hs owrn

cordidential ﬂ:o{f‘mim" of a simifar nalure which it desires ot o be published or zisseminated. The
yocsiving Fearty shal not use Confétﬁﬁmiai information of the distlosing Party sxcent iy conneclion with this
Agreement wud e matlers conteraplated hereby.  The obligetion of the Parties not 1o disclose
Sorfidential information survives termination or canceliation of this Agresment.

8.3 i
Perty that {4 s
Party to be under 2 confidentia
rageiving Parly ndep

becomes generaily av

. Naither Party s obligated 1o protect Confidential Inforviation of the other
y the receiving Pardy from a ird party which is nat knmwn {0 the feceiving
iy sbligation to the disclosing Party, or (i} is knowr: (o or developed by the
Jenlfy withowt use of, or reference 0, the Confidential information, or (i} is or
allable to the public by other then a breach of duty heraunder by the reteiving

Party, {iv} has Haen or is herealier furnishad to others by the disclusing Party without restriction on
disolostra, w vy i

ranuired 10 be disclosed by any law, governmental authority o legal process

3

GOO0G05000312



A-613

Case 1:05-cv-08136-DC Document 1053-2 Filed 08/03/12 Page 21 of 51

{"Process”l providad that {a) e Reclplent shall promptly notify she Dissioser of sunh Process; and (B}
e Regipient shail not producs o disclose Confidential information it response (o the Process unless the
Discinser has {1} raquested protection from the appropriate court or other legal or govesnmental authoeily
requiving the Pror 365 and such request has been denied, {2) consented In wiiling to the production or
disclususe of & ertial Information i responss to the Process, or (3) iaken no action 1o praicct it
inlerast in the Confidential Information within fourtean (14} business 'jayv after the Reciient haa given
notice of #s obligéetion o produce or disclose Confidential Information in response ¥ the Progess. i e
Discipser sgrees that # will indemnify, defend, and hold harmiess e Recipient for i dameges, cosls,
Habilities, and fes, neluding reasonabie attumey's fees, arising oul of any tird parly ciaims thet the
s fo comply wilh the Process viclates an applicable law, provided that Recipient's fallure {o comply s
8 ol adher%r:-g; i e foregoing provisions, provided that the Reciplent () gromptly nintifies the
Dincioswr of such olalrm, {1} provides the Oiscinser with reascnable informat assistance and
couperation in dc-:'for-e;ﬁrg the slaim, lawsult or proceeding, and (i gives the Discloser it condral and sale
authority over the daf i settfernent of such claim. The Reciptent may oin in defanse with counsed
of ita choloe st Bs own axpense.

8.4 PR Nefiher Party will issus any public announcemant regarding the exizlence or cordent
of ihis Agre withowt the other Parly’s prior wiitlen approvel.  Googie .naw inclade the neme
“Univarsity of Calfornie” ard the L}r:ivarsity unofficial seal in lists of other partner Ibravries, subjoct (o the
following: Google may use e Universitys name and unofficial sesd in presontsiions and
romotionaiimarketing materials 0r~§y with the University‘s prior written permission. In Heu of submiting
individual requests prior 1o sach such use, Google may submil a8 plan for such presentations and

promotienatimarketing materials for Ur iversity's ravdew and approval.

7. BRAKD FEATURES

7.4 Ownerahin. Each Parly shall own ai right, tille and ’?“@{ st relating 1o s Brend Fealines.
Some,  but s examples of C‘coaie Brand “oalurse are located bt
hipffwww.googic conypermissionsitrademarks himi (or such other U?LC Googie may wovide from time
10 imel t«:e'\‘ tod exient expressiy pm\nded in this Agresmerd, neither Parly grants, end the
other Parly s e, &ny right, Htle or interest {including, without lmitation, any implied linense} in
or 1o any Brand Fealures of the first Parly; and ali rights nof expressly qra"rer.f hereint ave desmed
withheld, Al use by Googie of University Brand Fealures {ncluding any goodwill associated therewii
shall inure 1o the beneiit of University and aff use by University of Google Brand Features {including aay
goodwill assooiated therewith shall inwre 1o the benefit of Google. No Party shall challenge af assist
oihars o challengs the Brand Features of the other Party {except o prolael such FParty's righis with
respect o s gwn Srand Fealuras) or the ragistration thereof by the other Pardy, nor shell er‘hes Party
attempt {o register any Brand Fastwes of domain nawnes that are confusingly sir i tiose of the csihex
Parly.

7.2 Licanse o biniversily Brand Features. Subject 3 the terms and condiions of ihis
Agresment, Uni
Term lo dispiay hase University Brand Features expresaly authotized for use in this Agreement, solely for
the purpeses expressly set forth herein. Notwithstanding anything fo-the contrary, University may revoke
the loense granted herein 1o use University's Brand Features upon providing C@:@s=¢ with writtesn nofice
ihareof.and » repsonabis period of ime 10 .cease such usage.

varsity granis.io Google a imitad, nonexciaown and nonsublicensabie lcense during the

B

& TERM AND TERMINATION

8.1 T This fv‘*(ji‘*“&ﬂ'}‘“ﬂi is effective as of the Effective Date and continues in Sull foree and
offaat for a pediod of six (8) vears, uniess earier terminated a3 provided Weveln {ine “Initigh Term™).  Updn
the expiration of the ndtial Term, mm Agreement shall avtomatically renew for additiongl one vear lerms
7 uniess either Party notifies the other Panty 1o the contrary at least thirty (30}

{ra

“Renewal Term™)

<o
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{ of sither the Initial Term or a Renewal Temm. The “Tenm” of this Agreement shall
Tarm and any Renewa! Terms.

days efore g
sompriss the i

8.2

k Lither Party may suspend performancs andfor ferntinate this Agrsement: ()
it other Party materially braachas any material ferm or cormﬂcm of this Agreenant and falls to ourg
such brasch v sirty {30} davs aliter receiving wrilten notice thareof, or (1} i the other Party becomes
nsolvent or makes any assignment for the beneilt of crediiors or similar transfar svidencing m«;oivmcy o
uffers or permits the commencement of any c;r vt of ins ,‘,A.e%y or recehership praceeding, o has any
wetition under bankrupicy law filed against i, which peiition is not digmissed within sixty 80) days of such
fiing, or héa @ rusies, administralor oy receivey ’appo.ntad for its business or asssis or any part thereol.

i

8.3 Edact of Expiration or Tenmination. After expiration or {enmingtion of this Agreemant for
sny reason: { sach Party shall within thivly (30} days return to the othae Party {or, at that par‘y R TEGUESE,
desiray’ any Confidentinl Information of that Party that is In its possession, {ii} Soogle shall within thirty
{303 days return fo the  Universily any Salecied Content that it has in s possession o in ransk at
twrmination in a mannss specifisd in Section 2.5, (i) the University shiall within rinsty {90} days downlcad

any dighized Selectard Gondent that has bear Cr?&f"(“ by Googls dur g m Term hut not yst downioadsd
by the Universily at termingtion, v 2 manner speczﬁec ify Section 4 The folfowi xg suetions survive
expiratinn Of termination of this Aerep'ﬂeri i, 24, 2.5, 4 {excluding Q&c*vm 46% 8,835, 8, iGand 11,

B, DISCLAINMER OF WARRANTIES

§.1 Mulual Warraniies. Sach Parly represenis and warranis o the other that {§} the bhdividual
wh execuies thie ent full power and authority to do so; and (i} this Agreement constifutes ity
valic and binding of i:;a ion, enforceable against it in accordancs with #s terms.

3.2 Qﬁ:" imer. THE WARRANTIES EXPLICITLY SET FORTH ABOVE ARE THE ONLY
YWARRANTIES PROVIDED HEREWN AND ARE IN LIEU OF ALl OTHER wmammgs RY THE
PARTIES, EXPRESS OR MPLED, INCLUDING ANY IMPLIED WARRANTY OF MERCHANTABILITY
OF FITNESS FOR A PARTICULAR v’ URPOSE, WITH RESPECT TS THE SUBJECT MATTER OF THIS
ACREEMENT.  WITHOUT LIMITING THE GENERALITY OF THE FOREGCING, BOTH PARTIES
SPECIFICALLY DISCLAIM ANY WARRANTY REGARDING NORN-NFRINGEMENT OF THIRD PARTY
INTELLECTUAL PROPERTY

44, INDEMNIFICATION

1.1 By Google. OGoogle shall defand, indemnify, and hold harmless Unieersity from and
azgainst-any and iabiities, damagses, charges, feas, ncluding regsonabis atfomeys’ fees, costs, and
SUPENSES rwbmg out of or in any way related 1© 2 third party clain, fewsull, andfor 2ny other fegel, quasi-
fegal, o adr ’31"!91,’32{‘1{, preceeding slleging that eny or afl of t‘we following violate any applicable law,
frichs m«g, but niot Himited i, an aliegation of copyright infringement:  University's provisinn of Available
Cordent 1o Googh J 2 'f”" ugszz tion {0 the extent such provision I8 alleged o be direct or secondmy
copyright infringame sgie's Digitization of Available Content; the use or distribution of Guogie Dighal
Copy{tesy; endfor e usy of the Coogle Digial Copy in connection with Google Services, The foregoing
indemnification excludes awy third paty claim thal relates W University’s use or distribution of the
Urnibversity Digital Copy,

103 B v, University shall defend, indemnify, and heid harmless ’*"ogle frars and
against any-and a8 fisb ,met:, darmages, charges, fems, inciuding *easarcav e attomeays’ fﬁes costs and
gxpenses arsing oul of wyin sy way refated w0 a third party cieim, lawsult, andior @ et jegal, quash
logel, or administrative procesding afleging that any o all of the foff Qw.:\g viciate any appicable law
srzré uging, but not fimdted to, an sllsgation of copyright infringement: Uplversity’s use or Univarsity's

istribution of the University Digital Copy. The foragoing indemnification excludes any third party claim
ix relales o Univirsity's provision of Available Content o Google fur digitizat

ton o the exient such
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provision s alleged o be dirsct or secondary copyright én%’rix‘zgerﬁni' Googis's D-&ro’z of Available
Cortgnt; the Google Dightal Copy,; ihe use or distribution of Google Digial Copylins) andfr the use of the

Songle Digite!l Cony it connection with Google Services.

163 The foregoing obligations shall exist anly # the Party sesiing ndemmnification
{'indemnitrm”“ { Q;ch‘iy nodifies the indempitor of such claim, (i) provides the hdsmniior with
prasonabde informaeting, assisiance and cooperation in defending the dlaim, lawsult or proceading, and i}
gheas the indemnitor zmtr o and sole authorily over the defense and sefliemant of such claim. The
indernnitse may oin i delfense with counsel of #5 cholce at its vwrt expense.

11. LIMITATION OF LIABILTY

N NG BVENT WILL BEITHER PARTY BE LIABLE TO THE OTHER FOR LDST PROFITS OR ANY FORM
OF INDIRECT, SPECIAL, INGIDENTAL, OR CONSEQUENTIAL DAMAGES OF ANY CHARACTER
FROM ANY CAUSES OF ACTION OF ANY KIND WITH RESPECT TO THIS AGREEMENT, WHETHER
BAZED ON BREAUH OF CONTRACT, TORT (NCLUDING NEGLK vgl\éf‘i* OR OTHERWISE, AND
WHETHER OF NOT THE OTHER PARTY HAS BELZN ADVISED OF THE POSSIBILITY OF SUCH
DAMAGE, AND {B} EACH PARTY'S LIABILITY UNDER THIS AGREEMENT SHALL 8F LRYTED 7D

ONE MILLION u(zLL'\ 8 {81.000,000). The Parties agres that () the mulug dgre&mems made in this
Section 11 reflent & .,’e;%:sonabic% allocation of risk, and {ii} that each Parly would net entsr info the
l\qrﬁ?mwrt wiﬁw it hese lirmitations on labdlity. The foregoing limilations, howaver, ars nol appiicable to
# iSi @ breach of Section 8§, Confidentiality, lo any monetary obligations arising oul
ations in Seclion 18, Indernification, including, bl not limitad o,
ions of copyright infringement, or io any demages reiated o actions for personat
g riscnrsduct.

12. GENERAL PROVISIONS

124 Ko Obligetion. thws%*z‘,l'zmmg hie f(}"f’c/)mc{‘ uoc}c;ifl \‘?du ’“sa‘ ‘& ey obligation 1o Digize
any portion of the w"wiab!e Content ¢ Copy as ;«czez of the
(z‘oog!“ Services. Likewise, notwithstanding am “hmg ;r, tmo Agresmem ta ma- sontrary, Universily shall
not be obligated & pariicipate in the gigitization program dascribed in this Agmwr* Nt with respect io any
or all of the Available Contant. Furthermore, notwithstanding anything in this Agreement to the contrary, i
Gaogle datermines, at is sole discretion, nud to Digitize some or 2f Selecied Contant in connection with
ore or morg speaific Projects, whether due fo cost issues, conservatinn concerns o otherwise, Soegle
shall fgve no obéécaf*z, o the Uriversily with respect to Digitizing or defivering the University Uigital Copy
with raspect i such Saiactzd Content,

isgelionenys. Neither Party may assign any of #ts rights or delegate any of #8 gutiss
under im\ ¢ without the prior written: consent of the otter Pdr*v except that eithar Party may
assign #s righls aad dalagets s duties R nder this Agreement upon written notice to the other Party oz
division of ant affiliate thersof {thet is nol a competitor of the non-assigning Partyl, provided such division
or affffisle agrees o be bound by ail of the lerms hereol. Any shempisd assignment, delegation or

transfer Er‘ uzrogazm': ‘1&5601 :«Jzai ge HiTH arad woigh més Agreement shall be binding unon the successors

¢ ) , "'ias required o permitted. 1o be made under s Agfeement
shadl e se’n‘ ’(31’%‘%& *c p%twc party at ‘hw respective address dentified above. Notios shall be desmis
rnce;veé {} inpon recaint when defivered personally or (i} upon verffication of reneipt of registered or
cartified mell, radtrn recaipt raquesied. Contact information shall be updated i wilting e nocessary o
orsure i‘rzzx{ each Party has surent information regarding 2 such contacts. The Perties !*ureh} arg and
shall remain independent contraciors, and nothing herein shall be deemed o create an agency,
parinership, or joint veniure Detween the Partias heretn. This Agreement does not aflect any right that
wither Party would nave had, or shail have, independent of the Agresment under applicable jaw. Nelther

GLGOLE CF
EXEOUTIRM
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Party shall be Yable for falling or deirying performance of fs obiigations resuiting from any sondition
aeyonst 1S reasonatde control, including but not limited to <§ovemg~mmai agtion, acts of terrariem,
sarticuaks, fire, flood oF olher dcts of God, [sbor conditions, poww faliures, and Intermel distiwbances, ¥
arry provision of t‘ i w»gramr@m shall pe adidged by any court of competent junsdiclion fo e
unenforceatle of invalid, thet provision shall e limited or eliminated to the minimum extent necessary 50
that this .e”-xggrf:emem shzn otherwise remain in full force and effect and remain enforsesble bebtwesn the
Parties. The fallure of sither Patly to act in the event of a breach of this Agreement by the olher shall not
e deemad a waver of such breach or a walver of Julure breaches. No provision of this Agresment is
ntended to confar any rights, bensfits, remedies, obligations, or liabilities hersunder upon any person or
antity other than the Parlies and thelr respective sucoessors and aca;cm The section and par&gtapr.
headings used in this Agreemant are insartad for convenience only and shall not affect ihe mesning o
interpretation of this Agreerent. This Agreement sels forth the entire understanding and agreement
between the Parties, supwrsedas any and di: previous agreements on the subjent matter, whather wiitten
or aral, ardl iy be amended only i a writing signed by both Parties. This Agreament shalt e governed
by the faws of ii'z; State of Califomia, withoul regard o its principiss of confiicts of law.  Any iltigation
hereunder s*sa e brought In any stale or Jedsral court of compelent urisdiction o Banta Clare or
Namedc, Courdy, Caiifornis; the Parties agree that venue shall be proper in, and consent ic the personat
j iction of, such courts, This Agrs;;a,meni;r\ay be gxecuted in one or more countsrpans, sach of which
> ong aind the same

b

shall be desmed sn wriging and ali of which, when taker fogether, shall cons¥
nstrument.

{Rest of page toff intentionally blank.}
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‘Effsctive Dale’, which

N OWITNESS WHERECE, this Agreemsnt has besr sxsculed by persons duly autherized as of the
{be the dale written by Google below.

The Reg
By

$ of the University of Zalifornia
Print Mame

Titte:

Date:

{Signature Page to Cooperative Agreement]

CUNFHIRKTAL
TN QORY

12
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COOPERATIVE AGREEMENT

This COOPERATIVE AGREEMENT (the “Agreement’) is entered into by and between Google Inc., a
Delaware corporation with offices at 1600 Amphitheatre Parkway, Mountain View, California 94043
(“Google”), and the Board of Regents of the University of Wisconsin System, d/b/a the University of
Wisconsin-Madison, General Library System, with its principal offices at 728 State Street, Madison
Wisconsin, 53706 (“University”), and is effective as of the date signed by Google below (the “Effective
Date"). Google and University herein are sometimes referred to hereinafter individually as a “Party” and
collectively as the “Parties”.

RECITALS

WHEREAS, University is a leading academic institution and has amassed an enormous collection of
works in various media;

WHEREAS, Google provides the public with access to web pages on the Internet, among other products
and services;

WHEREAS, Google and the University share a mutual interest in making information available to the
public; and

WHEREAS, Google will digitize selected works from the University collection to include them in Google's
services, and provide access to the digitized works to the University as described herein.

NOW THEREFORE, in consideration of the mutual covenants set forth herein, Google and University
hereby agree as follows:

DEFINITIONS

1. DEFINITIONS. Capitalized terms will have the meanings set forth below:

1.1 “Available Content” means the University print collection as identified by Google and the
University. Without limiting the foregoing, “Available Content" also includes University Digital Content
and any works that Google has obtained the permission of the copyright holder to Digitize.

1.2 “Brand Features” means the trade names, trademarks, service marks, logos, domain
names, and other distinctive brand features of each Party, respectively, as secured by such Party from
time to time.

: 1.3 “Committee on Institutional Cooperation” or “CIC" means the consortium of twelve (12)
research libraries (including the University) that collaborate on library related initiatives. The other eleven
member libraries of the CIC are: University of Chicago, University of Hliinois, Indiana University, University
of lowa, University of Michigan, Michigan State University, University of Minnesota, Northwestern
University, The Ohio State University, Penn State University, and Purdue University.

1.4 “Digitize” means to convert content from a tangible, analog form into a digital electronic
representation of that content.  “Digitization”, “Digitizing” and "Digitized” shall have corresponding
meanings.

1.5  'End User" means a person that accesses or uses the Google Services.
| D
S0
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1.6 “Google Digital Copy” means a digital copy retained by Google of the Selected Content
that is Digitized by Google.

1.7 “Google Services” means the Google’s products and services that are accessible through
and otherwise provided by various computer and electronic technologies, networks (syndicated and
otherwise) and systems, including without limitation, mobile wireless services and Internet-based services
accessible through the Google Sites and any Google syndication partner sites.

1.8 “Google Site”" means any web site located at a Google-owned domain, including all
subdomains and directories thereof, and all successor sites thereto.

1.9 “Hosted Solution” shall have the meaning set forth in Section 4.6.
1.10  “Initial Term” shall have the meaning set forth in Section 8.1.
111 “Member Library” means any library that is a member of the CIC.

1.12  “University Digital Copy” shall have the meaning set forth in Section 4.7.

1.13  “University Digital Content” means content that University already has in its possession in
digitized form prior to or during the Term and for which University has the right to redistribute to third
parties. The rights and privileges that University has in and to the University Digital Content shall not be
affected in any way by the terms of this Agreement.

1.14  “Project” means a project for digitizing certain Selected Content.

1.15 “Project Plan” means a written plan for implementing a Project. The Project Plan shall
include the following: (1) timetable for Digitizing the Selected Content, (2) instructions by University
regarding how the Selected Content is to be collected and returned by Google; (3) material handiing
processes for the Selected Content, (4) if required, the amount of time available to University for
performing conservation efforts; (5) the amount of time available to Google from receipt of the Selected
Content until it is due to be returned to University; and (6) a budget for the Project.

1.16  “Renewal Term"” shall have the meaning set forth in Section 8.1.

1.17 ‘“Selected Content” means the portion of the Available Content that Google desires to
Digitize or incorporate into the Google Services, both collectively and its component parts, including any
and all other works of authorship included therein.

1.18  “Term"” shall have the meaning set forth in Section 8.1.

' \pgal D% >
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TERMS
2. DIGITIZATION OPERATIONS.

21 Identifying and Collecting Content to be Digitized. The Parties shall in good faith identify

Available Content that Google may elect to Digitize; provided that University agrees to commit no less
than 500,000 volumes to the Digitization efforts under this Agreement. The Parties shall cooperate in
good faith and with diligence to develop a timetable for completing the Project Plan for Digitizing the
Selected Content.

2.2 Collecting the Selected Content. University shall be responsible for locating, pulling and
moving the Selected Content to and from the designated Digitization facility as well as re-shelving the
Selected Content when the Digitization is complete. Upon commencement of a Project, University shall
perform any conservation efforts that the Parties determine are required for the associated Selected
Content. On a rolling basis, as this conservation effort is completed, University shall provide the
conserved Selected Content to Google for Digitizing. If agreed upon by the Parties in a particular Project
Plan, this collection function may instead be assigned to Google.

23 Locating the Digitization Operation. University shall provide Google with adequate
physical space to digitize the Selected Content. If University is unable to provide such space, University
shall cooperate with Google to identify and obtain space that Google can use at reasonable rates.

2.4 Transporting and Storing the Selected Content. Google may remove some or all of the
Selected Content from University premises to perform Digitization in facilities controlled by Google. If
Google elects to remove any such Selected Content, then it will provide and be responsible for
commercially reasonable transport methods and temporary storage areas.

2.5 Digitizing the Selected Content. Subject to handling constraints or procedures specified
in the Project Plan, Google shall in its sole discretion determine how best to Digitize the Selected
Content. While the Selected Content is within Google's possession, Google shall use commercially
reasonable efforts to minimize damage to the Selected Content, including handling the Selected Content
in accordance with handling instructions set forth in the Project Plan, if any.

26 Return of the Selected Content. Google shall return the Selected Content to the source
from which Google obtained it and in the like manner in which it was collected after Google completes
Digitizing the Selected Content.

3. COSTS

3.1 Costs paid by University. In addition to costs mutually agreed upon by the Parties,
University shall be responsible for the following costs: (a) those related to locating, pulling and moving
the Selected Content to and from the designated Digitization facility as well as re-shelving the Selected
Content when the Digitization is complete, (b) those related to University employees and agents whose
participation is contemplated by this Agreement, (c) network bandwidth and data storage required by
University to receive all of the University Digital Copy (d) existing bandwidth available for use by Google
to transfer Digitized files from University facilities to Google’s data centers to the extent that University
provides the Digitization facility, (e) University space that may be available and acceptable to Google for
the Digitization, (f) transportation of Selected Content to and from the University facility in which the
Selected Content is normally kept to and from the Digitization facility provided by the University, (g) any
conservation efforts that University elects to undertake on the Selected Content prior to Digitizing, and (h)
barcoding and associated data entry to barcode the Selected Content.
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3.2 Costs borne by Google. In addition to costs mutually agreed upon by the Parties, Google
shall be responsible for the following costs: (a) those related to Google employees whose participation is
contemplated by this Agreement, (b) hardware and software required to digitize the Selected Content, (¢)
space required to digitize the Selected Content (to the extent not provided by University), and (d)
transportation of Selected Content from the University facility where the Selected Content is normally kept
to a Google designated facility (to the extent not provided by University).

3.3 Budgets. Notwithstanding the foregoing, University and Google may jointly develop a
budget for each Project Plan, pursuant to which the Parties can allocate the cost of researching and
identifying the Selected Content, conducting conservation assessments, performing conservation work,
and performing any required copyright research and clearances. Any such budget will take precedence
over the provisions of Sections 3.1 and 3.2 above.

4. OWNERSHIP AND USE OF DIGITAL COPIES AND SERVICES

4.1 Copyright Status. The Parties understand that the Selected Content may include some
works that will be treated hereunder as public domain works and some works that will be treated
hereunder as in-copyright works. Both Google and University agree and intend to perform this
Agreement in compliance with copyright law. Each Party will be responsible for the determination of how
to treat a work for each jurisdiction at its sole discretion. Notwithstanding such determination, if either
Party receives a written request from a person or entity requesting to discontinue the display or use of
any Digitized Selected Content, such Party will promptly notify and forward such request to the other
Party and both Parties will comply with the request or demand so long as each Party determines that the
person or entity making the request is the copyright holder or has apparent authority to act on behaif of
the copyright holder. In addition, Google will implement processes whereby any person or entity can
request Google not to Digitize any Available Content or to cease the display or use of any Digitized
Selected Content which Google will comply with so long as Google determines that the person or entity
making the request is the copyright holder or has apparent authority to act on behalf of the copyright
holder. : :

4.1.1. With the exception of specific cases, as addressed in Section 4.1 above, University views
all U.S. government documents (Federal and State) as public domain and will provide open access to
those titles in the University Digital Copy. Google will provide the University with the complete Digitized
version of these works in the University Digital Copy (so long as such works are Digitized by Google),
regardless of how Google elects to treats them.

4.2 Ownership and use of Google Digital Copy. Neither University nor Google shall have any
ownership or license rights to the Available Content that is Digitized (i.e., to the materials underlying the

digitization process), except where University already owns such rights. As between Google and
University and subject to the provisions in this Section 4, Google shall own all rights, title, and interest in
.and to its copy of the Google Digital Copy.

4.3 Google use of Google Digital Copy. Subject to the restrictions set forth herein, Google
may use the Google Digital Copy, in whole or in part at Google's sole discretion, as part of the Google
Services. To the extent portions of the Google Digital Copy are either in the public domain or where
Google has otherwise obtained authorization, Google shall have the right, in its sole discretion, among
other things, to (a) index the full text or content, (b) serve and display full-sized digital images
corresponding to those portions, (¢) make available full text of content for printing and/or download, and
(d) make copies of such portions of the Google Digital Copy and provide, license, or sell such copies
(including, without limitation, to its syndication partners). For all other portions of the Google Digital Copy,
Google may index the full text or content but may serve and display such content only in compliance with
copyright law. In the event that Google has received a license or other permission from the applicable
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copyright holder to use in-copyright works in the Google Digital Copy, Google may use those works in any
manner permitted under the terms of such license.

4.4 Security and Privacy Regarding Google’s Use of the Google Digital Copy. Google shall
implement commercially reasonable technological measures (e.g., through use of the robots.txt protocol)
to restrict automated access to any portion of the Google Digital Copy that is in-copyright. In addition,
Google shall maintain on its website a privacy policy that governs collection and use of information that
Google obtains from End Users.

4.5 Ownership_and Control of Google Services. As between the Parties, the Google
Services and all content therein are, and at all times will remain the exclusive property of Google or its
partners, nothing in this Agreement implies any transfer to University of any ownership interest in the
Google Services. University acknowledges and agrees that Google retains control of the Google
Services, and that the design, layout, content, functions and features of the Google Services are at
Google's discretion. Notwithstanding anything to the contrary in this Agreement, Google is not required to
make any or all of the Google Digital Copy available through the Google Services.

46 Hosted Solution. During the Term, Google will provide searchable access to the Google
Digital Copy at no charge to University and its patrons, researchers and staff via a website that will be
hosted by Google (the “Hosted Solution”). The design, layout, content, functions and features of the
Hosted Solution will be determined by Google with consideration of feedback from Google's fibrary
partners that receive a Hosted Solution. ’

4.7 University Digital Copy. Google shall provide the University with access to download one
copy of the University Digital Copy in a timeframe mutually agreed by the Parties. Unless otherwise
agreed by the Parties in writing, the “University Digital Copy” means a copy of the Selected Content that
is Digitized by Google consisting of (a) a set of image and OCR files, (b) associated meta-information
about the files such as which image files correspond to that Digitized work, and (c) the logical order of
those image files. Google shall provide the University Digital Copy via a network connection, or in any
other manner mutually agreed upon by the Parties. In addition Google will provide the University with the
ability to sample the files for fifty (50) Digitized works per quarter to assess quality. Google agrees that the
quality of files provided to University in the University Digital Copy will be substantially similar to the
quality of files provided to any other library with which Google has an agreement as of the Effective Date
concerning Digitization by Google of content from that library. Notwithstanding anything to the contrary
herein, Google may withhold any works in dispute from the University Digital Copy and the University will
delete any such works that were previously provided to University as part of the University Digital Copy.

4.8 Ownership and use of University Digital Copy. Neither University nor Google shall have

any ownership or license rights to the Available Content that is digitized through this Agreement (i.e., to
the materials underlying the digitization process), except where University already has such rights. As
between Google and University and subject to the restrictions in this Section 4, University shall own all
rights, title, and interest to the University Digital Copy. Without limiting the foregoing, University shall not
display or otherwise use the University Digital Copy except as expressly permitted in this Agreement.

4.9 Use of University Digital Copy on University Website. University shall have the"right to use

the University Digital Copy, in whole or in part at University’s sole discretion, subject to copyright law, as
part of services offered openly on University’s website and intemally for research, scholarly and academic
purposes. University may not charge, receive payment or other consideration for the University Digital
Copy in connection with University's website. University agrees that to the extent it makes any portion of
the University Digital Copy publicly available, that it will identify the works, in a statement on the
applicable web page or other access point, as “Digitized by Google” or in a substantially similar manner.
University shall implement reasonable technological measures (e.g., through use of the robots.txt
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protocol) to restrict automated access to any portion of the University Digital Copy or the portions of the
University website on which any portion of the University Digital Copy is available. University shall also
make reasonable efforts (including but not limited to restrictions placed in University’s online terms and
conditions governing the use of its website) prevent third parties from (a) downloading or otherwise
obtaining any portion of the University Digital Copy for commercial purposes, (b) redistributing any
portions of the University Digital Copy, or (c) automated and systematic downloading from its website
image files from the University Digital Copy. University shall develop methods and systems for ensuring
that substantial portions of the University Digital Copy are not downloaded from the services offered on
University's website or otherwise disseminated to the public at large. University shall also implement
security and handling procedures for the University Digital Copy which procedures shail be mutually
agreed by the Parties. Except as expressly allowed herein, University will not provide (in whole or in
part), license, or sell the University Digital Copy to any third party.

410 Contribution of University Digital Copy. Subject to the terms of this Section 4.10,

University shall have the right to contribute the University Digital Copy to a central depository of digital
works hosted by a Member Library. Prior to the provision of the University Digital Copy to any such
Member Library, Google must have entered into a written agreement with the hosting Member Library
and each Member Library that will have access to the University Digital Copy that (i) limits the use of the
University Digital Copy to non-commercial research, scholarly and academic purposes consistent with the
requirements of copyright law, (i) requires the Member Library responsible for hosting the University
Digital Copy to implement reasonable technological measures (e.g., through use of the robots.txt
protocol) to restrict automated access to any portion of the University Digital Copy or the portions of the
website where the University Digital Copy is available, (iii) requires the Member Library make reasonable
efforts (including but not limited to restrictions placed in online terms and conditions governing the use of
the digital works) to prevent third parties from (a) downloading or otherwise obtaining any portion of the
University Digital Copy for commercial purposes, (b) redistributing any portions of the University Digital
Copy, or (c) automated and systematic downloading from its website image files from the University
Digital Copy, (iv) prohibits the Member Library from redistributing any portion of the University Digital
Copy without first obtaining the prior written consent of Google, (v) provides an indemnity to Google for
the Member Library’s use of the Selected Content, and (vii) requires the Member Library to identify the
works in the University Digital Copy, in a statement on the applicable web page or other access point, as
“Digitized by Google” or in a substantially similar manner.

5. ACCESS, AUTHORIZATION AND SUPPORT

5.1 Access. Google shall have the right to access Selected Content during University
business/staff hours as required to exercise its rights and perform its obligations hereunder. If requested
by Google, University shall provide Google with access to Selected Content outside of University
business hours provided that (i) University is able to provide such access and (ii) Google notifies
University at least two (2) days in advance of its intent to access such materials.

52 Authorization. The University program manager responsible for the Selected Content
involved in any Project Plan shall have authority to agree with Google on the time frames and procedures
(e.g., collection, conservation, and handling) associated with that Selected Content. If Google in good
faith believes that the time frames and procedures requested by the University program manager are
unreasonable, Google shall escalate the matter to the University administrative contact; in which case
Google, the University program manager, and the administrative contact shall meet to resolve the issue.

53 Support. Each Party shall appoint one person to serve as the administrative contact for
Google, should administrative questions or issues arise during the course of this Agreement. This
administrative contact shall be available during regular business hours (9:00 a.m. to 5:00 p.m., Monday
through Friday) at a telephone number and e-mail address to be provided by each Party. Each Party
shall also appoint one person to serve as the technical contact for obtaining and regulating the use of the
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University Digital Copy. This technical contact shall be available during regular business hours at a
telephone number and e-mail address to be provided by University. Upon execution of this contract, both
Google and University shall identify these individuals in writing, which may be email.

6. CONFIDENTIALITY

6.1 Confidentiality. Disclosure of confidential and/or proprietary information disclosed
hereunder, including the existence and content of the Agreement and any information provided pursuant
to the Agreement, shall be governed by the confidentiality provisions of the Google Standard Mutual Non-
Disclosure Agreement, which has been executed by the Parties prior to or concurrently with this
Agreement, as of May 12, 2006 (the “NDA"). The confidentiality provisions of the NDA are hereby
incorporated by reference into this Agreement.

6.2 PR. Neither Party will issue any public announcement regarding the existence or content
of this Agreement without the other Party's prior written approval. Notwithstanding the foregoing, Google
may include University’s Brand Features in a list that includes Google’s other library partners and, with
University's prior written consent, in presentations, marketing materials, and customer lists. Upon
University's request, Google will furnish University with a sample of such usage.

7. BRAND FEATURES

7.1 Ownership. Each Party shall own all right, title and interest relating to its Brand Features.
Some, but not all examples of Google Brand Features are located at:
hitp:/iwww.google.com/permissions/trademarks.html (or such other URLs Google may provide from time
to time). Except to the limited extent expressly provided in this Agreement, neither Party grants, and the
other Party shall not acquire, any right, title or interest (including, without limitation, any implied license) in
or to any Brand Features of the first Party; and all rights not expressly granted herein are deemed
withheld. All use by Google of University Brand Features (including any goodwill associated therewith)
shall inure to the benefit of University and all use by University of Google Brand Features (including any
goodwill associated therewith) shall inure to the benefit of Google. No Party shall challenge or assist
others to challenge the Brand Features of the other Party (except to protect such Party’s rights with
respect to its own Brand Features) or the registration thereof by the other Party, nor shall either Party
attempt to register any Brand Features or domain names that are confusingly similar to those of the other

Party.

7.2 License to University Brand Features. Subject to the terms and conditions of this
Agreement, University grants to Google a limited, nonexclusive and nonsublicensable license during the
Term to display those University Brand Features expressly authorized for use in this Agreement, solely for
the purposes expressly set forth herein. Notwithstanding anything to the contrary, University may revoke
the license granted herein to use University’s Brand Features upon providing Google with written notice
thereof and a reasonable period of time to cease such usage.

8. TERM AND TERMINATION

8.1 Term. This Agreement is effective as of the Effective Date and continues in full force and
effect for a period of six (6) years, unless earlier terminated as provided herein (the “Initial Term”). Upon
the expiration of the Initial Term, this Agreement shall automatically renew for additional one year terms
(each a “Renewal Term") unless either Party notifies the other Party to the contrary at least thirty (30)
days before the end of either the Initial Term or a Renewal Term. The “Term” of this Agreement shall
comprise the Initial Term and any Renewal Terms.
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8.2 Termination. Either Party may suspend performance and/or terminate this Agreement: (i)
if the other Party materially breaches any material term or condition of this Agreement and fails to cure
such breach within thirty (30) days after receiving written notice thereof; or (ii) if the other Party becomes
insolvent or makes any assignment for the benefit of creditors or similar transfer evidencing insolvency, or
suffers or permits the commencement of any form of insolvency or receivership proceeding, or has any
petition under bankruptcy law filed against it, which petition is not dismissed within sixty (60) days of such
filing, or has a trustee, administrator or receiver appointed for its business or assets or any part thereof.
In addition, Google may immediately suspend or terminate this Agreement if Google reasonably
determines that it is commercially impractical to continue performing its obligations in light of applicable
laws.

8.3 Effect of Expiration or Termination. Within thirty (30) days after expiration or termination of
this Agreement for any reason, each Party shall return to the other Party (or, at that Party's request,
destroy) any Confidential Information of that Party that is in its possession. The following sections survive
expiration or termination of this Agreement: 1, 4 (excluding Section 4.6), 6, 8, 9, 10, 11 and 12.

9. WARRANTIES AND DISCLAIMER

9.1 Mutual Warranties. Each Party represents and warrants to the other that (i) it has full
power and authority to enter into this Agreement and to perform its obligations hereunder; and (ji) this
Agreement constitutes its valid and binding obligation, enforceable against it in accordance with its terms.

9.2 Disclaimer. THE WARRANTIES EXPLICITLY SET FORTH ABOVE ARE THE ONLY
WARRANTIES PROVIDED HEREIN AND ARE IN LIEU OF ALL OTHER WARRANTIES BY THE
PARTIES, EXPRESS OR IMPLIED, INCLUDING ANY IMPLIED WARRANTY OF MERCHANTABILITY
OR FITNESS FOR A PARTICULAR PURPOSE, WITH RESPECT TO THE SUBJECT MATTER OF THIS
AGREEMENT. WITHOUT LIMITING THE GENERALITY OF THE FOREGOING, GOOGLE
SPECIFICALLY DISCLAIMS ANY WARRANTY REGARDING NON-INFRINGEMENT OF THIRD PARTY
INTELLECTUAL PROPERTY.

10. INDEMNIFICATION.

10.1 By Google. Google shall defend University against any third party lawsuit or proceeding
brought against University based on or otherwise arising out of a claim that Google's use or distribution of
the Google Digital Copy constitutes a violation of that third party’s copyrights. The foregoing
indemnification excludes any third party claim that relates to University’s use or distribution of the
University Digital Copy. Google shall select counsel reasonably appropriate for such defense and shall
pay for all costs incurred by such counsel. In addition, Google shall pay any damage awards or
settlement costs that may be incurred. University may participate in the defense with counsel of its own
choice, at its own expense.

10.2 By University. University shall defend Google against any third party lawsuit or
proceeding that relates to University's use or distribution of the University Digital Copy, including without
limitation, any such use by a third party. University shall select counsel reasonably appropriate for such
defense and shall pay for all costs incurred by such counsel. In addition, University shall pay any
damage awards or settlement costs that may be incurred. Google may participate in the defense with
counsel of its own choice, at its own expense.

10.3 General. Indemnification provided under Sections 10.1 and 10.2 shall be limited to (a)
payment by the indemnifying party (“Indemnitor”) of all damages and costs finally awarded for such
claim, or (b) settlement costs approved in writing by the Indemnitor. The foregoing obligations shall exist
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only if the party seeking indemnification (“Indemnitee”): (i} promptly notifies the Indemnitor of such claim,
(i) provides the Indemnitor with reasonable information, assistance and cooperation in defending the
lawsuit or proceeding, and (iii) gives the Indemnitor full control and sole authority over the defense and
settlement of such claim. The Indemnitee may join in defense with counsel of its choice at its own
expense. The Indemnitor shall only reimburse the indemnitee for expenses incurred by the Indemnitee
with the Indemnitor’s prior written approval.

1. LIMITATION OF LIABILITY

EXCEPT FOR DAMAGES ARISING FROM BREACH OF SECTION 6 (CONFIDENTIALITY) OR
INDEMNIFICATION PAYMENT OBLIGATIONS TO THIRD PARTIES UNDER SECTION 10, (A) IN NO
EVENT WILL EITHER PARTY BE LIABLE TO THE OTHER FOR LOST PROFITS OR ANY FORM OF
INDIRECT, SPECIAL, INCIDENTAL, OR CONSEQUENTIAL DAMAGES OF ANY CHARACTER FROM
ANY CAUSES OF ACTION OF ANY KIND WIiTH RESPECT TO THIS AGREEMENT, WHETHER BASED
ON BREACH OF CONTRACT, TORT (INCLUDING NEGLIGENCE), OR OTHERWISE, AND WHETHER
OR NOT THE OTHER PARTY HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGE, AND
(B) EACH PARTY'S LIABILITY UNDER THIS AGREEMENT SHALL BE LIMITED TO TEN THOUSAND
DOLLARS ($10,000). The Parties agree that (i) the mutual agreements made in this Section 11 reflect a
reasonable allocation of risk, and (i) that each party would not enter into the Agreement without these
limitations on liability.

12. GENERAL PROVISIONS

12.1  No Obligation. Notwithstanding the foregoing, Google shall have no obligation to digitize
any portion of the Available Content nor to use any portion of the Google Digital Copy as part of the
Google Services. University shall not be obligated to participate in any Project Plan to the extent
University does not have sufficient funds to perform its budgeted obligations under that Project Plan.
Furthermore, notwithstanding anything in this Agreement to the contrary, if Google determines, at its sole
discretion, not to digitize some or all Selected Content in connection with one or more specific Projects,
whether due to cost issues, conservation concems or otherwise, Google shall have no obligation to the
University with respect to digitizing or delivering the University Digital Copy with respect to such Selected
Content.

12.2  Miscellaneouys. Neither Party may assign any of its rights or delegate any of its duties
under this Agreement without the prior written consent of the other Party, which shall not unreasonably be
withheld, except that either Party may assign its rights and delegate its duties under this Agreement upon
written notice to the other Party to a division or an affiliate thereof (that is not a competitor of the non-
assigning Party), provided such division or affiliate agrees to be bound by all of the terms hereof; and
provided further that Google may assign this Agreement without consent to a successor-in-interest in
connection with a merger or the sale of all or substantially all of its assets. Any attempted assignment,
delegation or transfer in derogation hereof shall be null and void. This Agreement shall be binding upon
the successors and permitted assigns of both Parties. Unless provided for to the contrary in this
Agreement, any and all notices or other communications or deliveries required or permitted to be made
under this Agreement shall be sent (a) if to University at the address identified above and (b) if to Google
to such address as provided at www.google.com/corporate/address.html or as otherwise provided in
writing for such notice purposes. A second copy of every notice to Google shall be sent to the same
address, “Attn: Legal Dept.” Notice shall be deemed received (i) upon receipt when delivered personally,
(i) upon written verification of receipt from ovemight courier, (jii) upon verification of receipt of registered
or certified mail or (iv) upon verification of receipt via facsimile, provided that such notice is also. sent
simultaneously via first class mail. Contact information shall be updated in writing as necessary to ensure
that each Party has current information regarding all such contacts. The Parties hereto are and shall
remain independent contractors, and nothing herein shall be deemed to create an agency, partnership, or
joint venture between the Parties hereto. This Agreement does not affect any right that either Party would
have had, or shall have, independent of the Agreement under applicable law. Neither Party shall be liable
for failing or delaying performance of its obligations resulting from any condition beyond its reasonable
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control, including but not limited to, governmental action, acts of terrorism, earthquake, fire, flood or other
acts of God, labor conditions, power failures, and Internet disturbances. [f any provision of this
Agreement shall be adjudged by any court of competent jurisdiction to be unenforceable or invalid, that
provision shall be limited or eliminated to the minimum extent necessary so that this Agreement shalt
otherwise remain in full force and effect and remain enforceable between the Parties. The failure of either
Party to act in the event of a breach of this Agreement by the other shall not be deemed a waiver of such
breach or a waiver of future breaches. No provision of this Agreement is intended to confer any rights,
benefits, remedies, obligations, or liabilities hereunder upon any person or entity other than the Parties
and their respective successors and assigns. The section and paragraph headings used in this
Agreement are inserted for convenience only and shall not affect the meaning or interpretation of this
Agreement. This Agreement sets forth the entire understanding and agreement between the Parties and
may be amended only in a writing signed by both Parties. To the extent that it does not waive the
sovereign immunity of the University, this Agreement shall be governed by the laws of the State of
California, without regard to its principles of conflicts of law. Any litigation hereunder shall be brought in
any state or federal court of competent jurisdiction in Santa Clara County, California; the Parties agree
that venue shall be proper in, and consent to the personal jurisdiction of, such courts. This is not a waiver
of personal service. This Agreement may be executed in one or more counterparts, each of which shall
be deemed an original and all of which, when taken together, shall constitute one and the same
instrument.

[Rest of page left intentionally blank.]
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IN WITNESS WHEREOF, this Agreement has been executed by persons duly authorized as of the
“Effective Date”, which shall be the date written by Google below.

St # '
- University: Board of Regents of the University of

Google Wi N

By DAVID EUN BwsconsunSystem Z ' 7

Print Nam@o0gle, Inc. . pe  Print Name: DALAELL BAL2ELL
Title: , Tite:  Vlc e CHANC ELL o
Date: 10-06-06P12:12 RCVD Date: q,b”/oc

[Signature Page to Cooperative Agreement]
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COOPERATIVE AGREEMENT

This COOPERATIVE AGREEMENT (the “Agreement’) is entared into by and between Google Inc., a
Delaware corporation with offices at 1600 Amphitheatre Parkway, Mountain View, Califomia 94043
(“Google™), and The Rector and Visitors of the University of Virginia, a state-supported institution of higher
education and agency of the Commonwealth of Virginia located in Charlottesviile, Virginia (“University”),
and is effective as of the date of the last signature below (the “Effectiva Date”). Google and the University
are sometimes referred to hereinafter individually as a “Party” and collectively as the “Parties”.

RECITALS

WHEREAS, University is a leading academic institution and has amassed an enormous collection of
works in various media;

WHEREAS, Google provides the public with access to web pages on the Internet, among other products
and services;

WHEREAS, Google and the University share a mutual interest in making information available to the
public; and

WHEREAS, Google will digitize works from the University collection to include them in Google's services,
and provide access to the digitized works to the University as described herein.

NOW THEREFORE, in consideration of the mutual covenants set forth herein, Google and University
hereby agree as follows:

DEFINITIONS

1. DEFINITIONS. Capitalized terms will have the meanings set forth below:

1.1 “Avaiiable Content” means the University print collection as identified by Google and the
University. Without limiting the foregoing, “Avallable Content™ also includes University Digital Content.

1.2 “Brand Features” means the frade names, trademarks, service marks, logos, domain names, and
other distinctive brand features of each Party, respectively, as secured by such Party from time to time.

1.3 “Digitize” means to convert content from a tangible, analog form into a digital electronic
representation of that content. “Digitization™, “Digitizing® and “Digitized” shall have corresponding
meanings.

14 “End User® means a person that accesses or uses the Google Services.

1.5 “Google Digital Copy” means a digital copy retained by Google of the Selected Content that is
Digitized by Google.

1.6  “Google Services” means Google’s products and services that are accessible through and
otherwise provided by various computer and electronic technologles, networks (syndicated and
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otherwise) and systems, including without limitation, mobile wireless services and Intemei-based services
accessible through the Google Sites and any Google syndication partner sites.

1.7 “Google Site” means any web site located at a Google-owned domain, Including ali subdomains
and directories thereof, and all successor sites thereto.

1.8 “Hosted Solution” shall have the meaning set forth in Section 4.6.
1.9 “Initial Term” shall have the meaning set forth in Section 8.1.

1.10  “University Diaital Copy” shall have the meaning set forth in Section 4.7.

1.11  “University Digital Content” means content that the University of Virginia Library has in its
possession In digitized form that the Library is authorized, as determined by the Library in its sole
discretion to share with Google.

1.12  “University of Virginia Li " means the comprehensive libraries of The University of Virginia not
including Law, Darden or Health Sciences unless the Parties expressly agres to include such libraries by
a written addendum to this Agreement.

1.13  “Project” means a project for digitizing certain Selected Content.

1.14  *Project Plan" means a written plan for implementing a Project. The Project Plan shall include the
following: (1) timetable for Digitizing the Selected Content, (2) instructions by University regarding how
the Selected Content is to be collectad and retumed by Google; (3) material handling processes for the
Selected Content, (4) if required, the amount of time avallable to University for performing conservation
efforts; (5) the amount of time available to Google from receipt of the Selected Content until it is due to be
returned to University; and (6} a budget for the Project.

1.15  “Renewal Term" shall have the meaning set forth in Section 8.1.

1.16 “Selected Content” means the portion of the Available Content that Google desires to Digitize or
Incorporate into the Google Services, both collectively and its component parts, including any and all
other works of autharship included therein.

1.17  “Term” shall have the meaning set forth in Section 8.1.

TERMS

2, DiGl

2.1 Identifyin d_Collectin tent to be Digitized. The Parties shall in good faith identify
Available Content that Google may elect to Digitize; provided that the University has agreed to commit all
circulating volumes from the University of Virginia Library system fo the Digitization efforts under this
Agreement. The Parties shall cooperate in good faith and with diligence to develop a timetable for
completing the Project Plan for Digitizing the Selected Content.
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22 Collecting the Selected Content. University shall be responsible for locating, pulling and moving
the Selected Content to a designated location at the Universlty facility as well as re-shelving the Selected
Content when the Digitization is complete. Upon commencement of a Project, University shall perform
any conservation efforts that the Parties determine are required for the -associated Selected Content. On
a rolling basis, as this conservation effort is completed, University- shall provide the conserved Selacted
Content to Google for Digitizing.

23 Transporting and Storing the Selected Content. Google will remove the Selected Content from
University premises to perform Digftization in facilities controlled by Google. University agrees that the
Selected Content may be transported to one or more Digitization facilities determined by Google. Google
will provide the University with the address of and a reasonable opportunity to inspect all Digitization
facilities subject to Google’s reasonable approval and University’s compliance with alt of Google’s policies
and procedures applicable to visits to Digitization facllittes. Google will provide and be responsible for
commercially reasonable transport methods and temporary storage areas. All risk of loss, damage or
destruction of materials will lle with Google from the time that Google accepts possession of the materials
until such time as they are retumed to the University on University premises; provided that University
agrees that Google's obligation will not exceed $5,000 for any given text and that Google's maximum
liabitity for any damage or loss to Selected Content in Google’s custody resulting from a single incident or
event will not exceed five million dollars ($5,000,000). Google will carry reasonable sufficient insurance
with a reputable independent provider approved by the University insuring against the risk of loss,
damage, or destruction of materials sntrusted to Google’s custody, and will provide, at the University's
request, a certificate of insurance to the University naming the University as an additional insured. In
general, Google will provide a transpoit method and temparary storage area that is reasonably clean, dry,
cool, free from Insects and other pests, protected from fire, and secure against theft and vandalism.
However, unless the University makes Google aware that specific materials require non-standard care,
transport, and processing and Google decides to go forward with digitization of such items, Google shall
have no responsibility to undertake special efforts to address unique or fragile conditions in its transport
or handiing of individual items. University will provide Google with a good faith estimate of the value of
any Selected Content approved for removal from University premises and will provide Google with an
itemized list of any such materials.

24 Digitizing the Selected Content. Google will be responsible for Digitizing the Selected Content.
Subject to handling constraints or procedures specified in the Project Plan, Google shall In its sole
discretion determine how best to Digitize the Selected Content. While the Selected Content is within
Google's possession, Google shall use commercially reasonable efforts to minimize damage to the
Selacted Content, including handling the Selected Content in accordance with handling instructions set
forth in the Project Plan, if any.

25 Retum of the Selected Content. Google shall return the Selected Content to the designated
location where Google obtained it in the like manner in which it was collected after Google completes
Digitizing the Selected Content.

3.  cosTs

31 Costs paid by University. In addition to costs mutually agreed upon by the Parties, University
shall be responsible for the following costs: (a) those related to-puliing and moving the Selected Content
to a designated location at the University facllity as well as re-shelving the Selected Content when the
Digitization is complete, (b) those related to University employees and agents whose participation is
contemplated by this Agreemenit, (¢) network bandwidth and data storage required by University to
recelve all of the University Digital Copy (d) any conservation efforts that University elects to undertake
o the Selectad Content prior to Digitizing, and (e) any barcoding and associated data entry to barcode
the Sefacted Content deemed appropriate by the University; provided University understands that Google
will not bear the cost of barcoding and that only works that are-barcoded may be included as Selected
Content.
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3.2  Costs borne by Google. In addition to costs mutually agreed upon by the parties, Google shall be
responsible for the following costs: (a) those related to Google employees whose participation is
contemplated by this Agreement, (b) hardware and software required to digitize the Selected Content, (c)
space required to digitize the Selected Content (to the extent not provided by University), (d)
transportation of Selected Content from the University facility where the Selected Content is normally kept
to a Google designated facility (to the extent not provided by University), and (e) those costs that Google
elects 16 incur to address any legal and copyright Issues assoclated with Google's Digitization of in-
copyright materials.

3.3 Budgets. Notwithstanding the foregoing, University and Google may jointly develop a budget for
each Project Plan, pursuant to which the Parties can allocate the cost of researching and identifying the
Selected Content, conducting conservation assessments, performing conservation work, and performing
any required copyright research and clearances. Any such budget, which is mutually approved and
authorized In writing, will take precedence over the provisions of Sections 3.1 and 3.2 above.

4. P AND US| TAL COPIES AND SERVIC|

4.1 Copyright Status. The Parties understand that the Selected Content may include some works that
will be treated hereunder as public domain works and some works that will be treated hereunder as in-
copyright works. Both Google and University agree and intend to perform this Agreement in compliance
with copyright law. Each Party will be responsible for the determination of how to treat a work for each
Jurisdiction at its sole discretion. Notwithstanding such determination, if either Party believes a work (or
portion thereof) should be treated as an In-copyright work in either the United States or another
Jjurisdiction, and so notifies the other Party, then, within forty-eight (48) hours of such notice, such work (or
portion thereof) shall be treated as an in-copyright work for use in the relevant country. In addition,
Google will implement processes whereby any person or entity can request Google not to Digitize any
Avallable Content or to cease the display or use of any Digitized Selected Content which Google will
comply with so long as Google determines that the parson or antity making the request is the copyright
holder or has apparent authority to act on behalf of the copyright holder.

4.2 Ownearship_and tise of Google Digital Copy. Neither -University nor Google shall have any
ownership or license rights to the Available Content that is Digitized (i.e., to the materials underlying the
digitization process), except where University already owns such rights. As between Google and
Univarsity and subject to the provisions In this Section 4, Google shall own all rights, titie, and interest in
and to the Google Digital Copy.

4.3 Google use of Google Digita] Copy. Subject to the restrictions set forth herein, Google may use
the Google Digital Copy, in whole or in part at Google's sole discretion, as part of the Google Services.
Google agrees that to the extent that it or its successors use any Digitized Selected Content in connection
with any Google Services, it shail provide a service at no cost to End Users (1) for both search and
display of search results and (2) for access to the display of the full text of public domain works contained
in the Digitized Selected Content. To the extant portions of the Google Digitai Copy are either in the
public domain or where Google has otherwise obtained authorization, Google shall have the right, in its
sole discretion, among other things, to (a) index the full text or content, (b) serve and display full-sized
digital images comesponding to those portions, (c) make available full text of content for printing and/or
download, and (d) make copies of such portions of the Google Digital Copy and provide, license, or sell
such coples (including, without limitation, to its syndication partners). For all other portions of the Google
Digital Copy, Google may index the full text or content but may not serve or display the full-sized digital
image or make avallable for printing, streaming and/or download the full content unless Google has
appropriate legal authority to do so; Google instead may serve and display (1) an excerpt that Google
reasonably determines would constitute fair use under copyright law and (2) bibliographic (e.g., titlé,
author, date, etc) and other non-copyrighted information. In the event that Google has received a license
or other permission from the applicable copyright holder to use in-copyright works in the Google Digital
Copy, Google may use those works in any manner permltted under the terms of such license.

44 Securi i : . Google shall
implement commercnally reasonable technologlcal measures (e g through use of the robots. txt protocol)
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to restrict automated access to any portion of the Google Digital Copy that is in-copyright. In addition,
Google shall maintain on its website a privacy policy that govems collection and use of information that
Google obtains from End Users. :

45 Ownership and Control of Gooale Services. As between the Parties, the Google Services and all
content therein are, and at all times will remain the exclusive property of Gaogle or its partners; nothing in
this Agreement implies any transfer to University of any ownership interest in the Google Services.
University acknowledges and agrees that Google retains control of the Google Services, and that the
design, layout, content, functions and features of the Google Services are at Google's discretion.
Notwithstanding anything to the contrary in this Agreement, Google is not required to make any or all of
the Google. Digital Copy available through the Google Services.

46 Hosted Solution. During the Term, Google will provide searchable access to the Google Digital
Copy at no charge to University and its patrons, researchers and staff via a website that will be hosted by
Google (the “Hosted Solution”). The design, layout, content, functions and features of the Hosted
Solution will be determined by Google.

4.7 University Digital Copy. Google shall provide the University with access to download one copy of
the University Digital Copy in a timeframe mutually agreed by the parties, Unless otherwise agreed by
the parties in writing, the “University Digital Copy™ means a copy of the Selected Content that is
Digitized by Google consisting of (a) a set of image and OCR files, (b) associated meta-information about
the files including (i) bibfiographic information consisting of title and author of each Digitized work and (i)
which image files correspond to that Digitized work, and (c) the logical order of those image files. Google
shall provide the University Digital Copy via a network connection, or in any other manner mutually
agreed upon by the parties. In addition Google will provide the University with the ability to sample the
files for one hundred (100) Digitized works per quarter to assess quality. Google agrees that the quality of
files provided to University in the University Digital Copy will be substantially similar to the quality of files
provided to any other library with which Google has an agreement as of the Effective Date conceming
Digitization by Google of content from that library. Notwithstanding anything {o the contrary herein,
Google may withhold any works in dispute from the University Digital Copy and the University will delste
any such works that were previously provided to University as part of the. University Digital Copy. For
avoidance of doubt, Google agrees to include in the University Digital Copy a Digitized version of any
work that was provided by University to Google as Selected Content hereunder, so long as such Selected
Content is in the Public Domain and has been Digitized by Google either under this Agreement or from
sources other than University.

4.8 Qwnership and use of University Digital Copy. Neither University nor Google shall have any
ownership or license rights to the Available Content that is Digitized through this Agreement (i.e., to the
materials underlying the Digitization process), except where University already has such rights. As
between Google and University and subject to the restrictions in this Section 4, University shall own all
rights, title, and interest to the University Digital Copy. Without limiting the foregoing, University shall not
display or otherwise use the University Digital Copy except as expressly permitted in this Agreement.

4.9 Use of University Digital Copy on University Website, University shall have the right to use the
University Digital Copy, In whole or in part at University's sole discretion, subject to copyright law, as part
of services offered on University’s website and internally for research, scholarly and academic purposes.
University may not charge, receive payment or other consideration for the University Digital Copy in
connection with University's website. University agrees that to the extent it makes any portion of the
University Digital Copy publicly available, that it will identify the works, in a statement on a web page or
other access point to be mutually agreed ta by the Partles, as “Digitized by Google” or in a substantially
similar manner. University shall implement technological measures (e.g., through use of the robots.bt
protocol) to restrict automated access to any portion of the University Digital Copy or the portions of the
University website on which any portion of the University Digital Copy is available. University shall also
implemant reasonable policies and procedures designed to prevent third parties from (a) downloading or
otherwise obtaining any. portion of the University Digltal Copy for commercial purposes, (b) redistributing
any portions of the University Digital Copy other than portions of or discrete individual texts from the
University Digital Copy that have been used for scholarly or research purposes and will be disseminated
in compliance with copyright law ‘and as part of a scholarly project, website, or publication, or (c)
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automated and systematic downloading from its website image files from the University Digital Copy.
University shali deveiop methods and systems for ensuring that substantial portions of the University
Digital Copy are not downloaded from the services offered on University’s website or otherwise
disseminated to the public at large. University shall also implement security and handling procedures for
the University Digital Copy. The University will provide Google with a copy of its procedures and will
comply with any reasonable revision or addition recommended by Google.

4.10 Distribution of the University Digital Copy. University shall have the right to provide all or any
portion of public domain works contained in the University Digital Copy (a) to a library member of the
Digital Library Federation or (b) with Google’s consent, to a library member of VIVA (The Virtual Library of
Virginia) (such consent not to be unreasonably withheld so long as the member library can evidence its
compliance with the restrictions contained herein) (each recipient library is referred to herein as a
“Recipient Library”) for non-commercial research, scholarly or academic purposes by the Recipient
Library and the faculty, students, scholars and staff authorized by the Recipient Library to access their
commercially licensed electronic information products; provided that each Recipient Library is subject to a
written agreement that (1) prohibits the Recipient Library from redistributing any portion of the University
Digital Copy without first obtaining the prior written consent of Google, (2) makes Google an express third
party beneficiary of such agreement, (3) provides an indemnity to Google for such Recipient Library’s use
of the Selected Content subject to the applicable law of the state or other jurisdiction for Recipient
Libraries that are members of VIVA, (4) contains obligations and limitations at least as restrictive as the
restrictions on University set forth in Section 4.9, and (5) requires each Recipient Library, to the extent it
makes any portion of the University Digital Copy publicly available, to identify the works, in a statement on
the applicable web page or other access point, as “Digitized by Google” or in a substantially simllar
manner. University shall notify Google of each Recipient Library with which it makes an agreement
described in this Section. Except as expressly allowed herein, University will not share, provide, license,
or sell the University Digital Copy to any third party.

5. ACCESS, AUTHOR ON AND SUPPORT

5.1 Access. Google shall have the right to reasonably access Selected Content during University
business/staff hours as required to exercise lts rights and perform its obligations hereunder. [f requested
by Google, University shall provide Google with access to Selected Content outside of University
business hours provided that Google notify University at least two (2) days in advance of its intent to
access such materials.

5.2 Authorization. The University program manager responsible for the Selected Content involved in
any Project Plan shall have authority to agree with Google on the time frames and procedures (e.g.,
collection, conservation, and handling) associated with that Selected Content. If Google in good faith
believes that the time frames and procedures requested by the University program manager are
unreasonable, Google shall escalate the matter to the University administrative contact; in which case
Google, the University pragram manager, and the administrative contact shall meet to resolve the issue.
No changes to the Project Plan or costs’ allocation may be made without written authorization from the
University Librarian,

5.3 Support. University shall appoint one person to serve as the adminisirative contact for Google,
should administrative questions or issues arise during the course of this Agreement. This administrative
contact shall be available during regular University business hours (9:00 a.m. to 5:00 p.m., Monday
through Friday) at a telephone number and e-mail address to be provided by University. University shall
also appoint one person to serve as the technical contact for Google for obtaining and regulating the use
of the University Digital Copy. This tachnical contact shall be avallable during reguiar University business
hours at a telephone number and e-mall address to be provided by University. Upon execution of this
contract, both Google and University shall identify these individuals in writing, which may be email.
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6. CONFIDENTIALITY

6.1 Confidentiality. Disclosure of confidentlal and/or proprietary information disclosed hereunder,
including the existence and content of the Agreement and any information provided pursuant to the
Agreement, shall be governed by the confidentiality provisions of the Google Mutual Non-Disclosure
Agreement (“NDA"), which is attached hereto as Exhibit A and incorporated by reference to this
Agresment,

6.2 PR. Neither Party will issue any public announcement regarding the existence or content of this
Agreement without prior written approval of the other Party. Notwithstanding the foregoing, Google may
include University's Brand Features with prior written approval of the University Librarian in presentations,
marketing materials, and customer lists so long as Google first furnishes the University with specific
examples of such presentations, marketing materials, and customer lists and uses the University’s Brand
Features anly In a manner that is essentially similar to such prior reviewed and approved uses.

7. BRAND FEATURES
7.1 Ownership. Each Party shall own all right, title and interest relating to its Brand Features. Some,

but not all examples of Google Brand Features are located at:
hitp:/imww.google . com/permissionsitrademarks.html (or such other URLs Google may provide from time

to time). Except to the limited extent expressly provided in this Agreement, neither Party grants, and the
other Party shall not acquire, any right, title or interest (including, without limitation, any implied license) in
or to any Brand Features of the first Party; and all rights not expressly granted herein are deemed
withheld. All use by Google of University Brand Features (including any goodwill associated therewith)
* shall inure to the benefit of University and all use by University of Google Brand Features (including any
goodwill associated therewith) shall inure to the benefit of Google. No Party shall challenge or assist
others to challenge the Brand Features of the other Party (except to protect such Party's rights with
raspect to its own Brand Features) or the registration thereof by the other Party, nor shall either Party
attempt to register any Brand Features or domain names that are confusingly similar-to those of the other
Party.
7.2 License to University Brand Featyres. Subject to the terms and conditions of this Agreement,
University grants to Google a limited, nonexclusive and nonsublicensable license during the Term to
display those University Brand Features expressly authorized in writing for use in this Agreement, solely
for the purposes expressly set forth herein. Notwithstanding anything to the contrary, University may
revoke the license granted herein to use Unlversity's Brand Features upon providing Google with written
notice thereof and a reasonable period of time to cease such usage.

8. T AND TERMINATION

8.1 Term. This Agreement is effective as of the Effective Date and continues In full force and effect
for a period of six (6) years unless earller terminated as provided herein {the “Initial Term"). Upon the
expiration of the Initial Term, this Agreement shall automatically renew for additional one year terms
(each a “Renewal Term") unless either Party notifies the other Party to the contrary at least thirty (30)
days before the end of either the Initial Term or a Renewal Term. The “Term™ of this Agreement shall
comprise the Initial Term and any Renewal Terms.

8.2 Termination. Either Party may suspend performance and/or terminate this Agreement: (i) if the
other Party materially breaches any material term or condition of this Agreement and fails to cure such
breach within thirty (30) days after receiving written notice thereof; .or (i) if the other Parly becomes
insolvent or makes any assignment for the benefit of creditors or similar transfer evidencing insolvency, or
suffers or permits the commencement of any form of insolvency or receivership proceeding, or has any
petition under bankruptcy law filed against it, which petition is not dismissed within sixty (60) days of such
filing, or has a trustee, administrator or receiver appointed for its busiriess or assets ar any part thereof.
In addition, Google may immediately suspend or terminate this Agreement if Google reasonably
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determines that it is commercially impractical to continue performing its obligations in light of applicable
laws.

8.3 of Expiration or Terminafion. Within thirty (30) days after expiration or termination of this
Agreement for any reason and subject to applicable law, each Party shall return to the other Party (or, at
that Party's request, destroy) any Confidential Information of that Party that is in its possession. The
following sections survive expiration or termination of this Agreement: 1, 4 (excluding Section 4.6), 6, 8, 9,
10, 11 and 12,

9. RANTIES AN MER
9.1 Mutual Warranties. Each Party represents and warrants to the other that (i) it has full power and

authority to enter into this Agreement and to perform its obligations hereunder; and (ji) this Agreement
constitutes its valid and binding obligation, enforceable against it in accordance with its terms.

9.2  Disclaimer. THE WARRANTIES EXPLICITLY SET FORTH ABOVE ARE THE ONLY
WARRANTIES PROVIDED HEREIN AND ARE IN LIEU OF ALL OTHER WARRANTIES BY THE
PARTIES, EXPRESS OR IMPLIED, INCLUDING ANY IMPLIED WARRANTY OF MERCHANTABILITY
OR FITNESS FOR A PARTICULAR PURPOSE, WITH RESPECT TO THE SUBJECT MATTER OF THIS
AGREEMENT. WITHOUT LIMITING THE GENERALITY OF THE FOREGOING, GOOGLE AND THE
UNIVERSITY SPECIFICALLY DISCLAIM ANY WARRANTY REGARDING NON-INFRINGEMENT OF
THIRD PARTY INTELLECTUAL PROPERTY.

10. DEFENSE AND LEGAL RESPONSIBILITIES.

101 Google shall defend , or at its option, settle any third party lawsuit or proceeding brought against
the University (or its Board of Visitors, employees’ or agents’) based on an allegation that Google's
actions under this Agreement violate that party's copyrights or other legal rights. The foregoing
indemnification and defense includes any third party claims alleging that (a) the University's participation
in this Agreement and release of Selected Content to Google for Digitization constitutes a violation of that
third party's copyrights and (b) Google's use or distribution of the Googie Digital Copy constitutes a
violation of that third party's copyrights, but excludes any third party claim that relates to University's use
or distribution of the University Digital Copy. Mixed claims that include claims that relate to University's
use or distribution of the University Digitai Copy and claims covered by this Section shali not vitiate this
indemnification responsibility by Google on breach-of-contract grounds. Consistent with the requirements
of Virginia law, Google shall select counsel reasonably appropriate for such defense and shall pay for all
costs incurred by such counsel. In addition, Google shall pay any damage awards or seftiement costs
that may be incurred solely in connection with such third party claims. University may participate in the
defense with counsel of its own choice, at its own expense. Consistent with and subject to the
requirements of Virginia law, seftlement of any claim against the University shall be subject to approval of
the University, which approval will not unreasonably be withheld, and to approval by the Govemnor of
Virginia and Attorey General of Virginia where required by state law, which approval the University shall
diligently sesk.

10.2  Consistent with and subject to the requirements of Virginia law, University shall defend, or at its
option, settle any third party lawsuit brought against Google (its affiliates, employees or agents) or
proceeding that relates to University’s use or distribution of the University Digital Copy in viotation of that
party’s copyrights or other legal rights, including without limitation, any such use by a third party. The
University shall have the sole responsibllity for defense of such actions and for payment of any attorney’s
fees, damage awards or-settiement costs that may be incurred solely as a result of the University’s use or
distribution of its own Digital Copy. University agrees that Google may participate in the defense with
counsel of its own choice, at its own expense. The foregoing shall not be interpreted as a waiver of the
sovereign immunity of the Commonwealth of Virginia, nor assumption by the University of any liabllity or
obligation for the acts or omissions of Google or for the acts or omissions of others contrary to state law
goveming the University as an agency of the Commonwealth of Virginia.
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10.3 General. Responsibilities under Sections 10.1 and 10.2 shall be limited to (a) payment by the
responsible party of all damages and costs finally awarded for such claim, or (b) seftlement costs
approved [n writing by the responsible party. The foregoing obligations shall exist only if the party
seeking indemnification (“requesting party”). (i) promptly notifies the responsible party of such claim, (i)
provides the responsible party with reasonable information, assistance and cooperation in defending the
lawsuit or proceeding, and (jif) gives the responsible party full control and sole authority over the defense
and settlement of such claim subject to applicable law. The requesting party may join in defense with
counsel of its choice at its own expense. The responsible party shall only reimburse the requesting party
for expenses incurred by the requesting party with the responsible party's prior written approval.

11. LIMITATION OF LIABILITY

EXCEPT FOR DAMAGES ARISING FROM BREACH OF SECTIONS 2.3, 6 (CONFIDENTIALITY) OR
PAYMENT OBLIGATIONS UNDER: SECTION 10: (A) IN NO EVENT WILL EITHER PARTY BE LIABLE
TO THE OTHER FOR LOST PROFITS OR ANY FORM OF INDIRECT, SPECIAL, INCIDENTAL, OR
CONSEQUENTIAL DAMAGES OF ANY CHARACTER FROM ANY CAUSES OF ACTION OF ANY KIND
WITH RESPECT TO THIS AGREEMENT, WHETHER BASED ON BREACH OF CONTRACT, TORT
(INCLUDING NEGLIGENCE), OR OTHERWISE, AND WHETHER OR NOT THE OTHER PARTY HAS
BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGE; AND (B) EACH PARTY'S LIABILITY
UNDER THIS AGREEMENT SHALL BE LIMITED TO TEN THOUSAND DOLLARS ($10,000). THE
PARTIES AGREE THAT: (I) THE MUTUAL AGREEMENTS MADE IN THIS SECTION 11 REFLECT A
REASONABLE ALLOCATION OF RISK, AND (Il) THAT EACH PARTY WOULD NOT ENTER INTO THE
AGREEMENT WITHOUT THESE LIMITATIONS ON LIABILITY.

12 GENERAL PROVISIONS

121 No Obligation. Notwithstanding the foregoing, Google shall have no obligation to digitize any
portion of the Available Content or to use any portion of the Google Digital Copy as part of the Google
Services. However, Google's decision to cease Digitization activities under this Agreement and thus fall to

provide the University with a University Digital Copy shall not be taken without prior consuitation with the

University enabling the University to minimize investments in sfaff required under Section 5.3 of this
Agreement. Likewise, notwithstanding anything in this Agreement to the contrary, University shall not be
obligated to participate in the Digitization program described in this Agreement with respect to any or all
of the Available Content, However, University's declsion not to participate in the Digitization program shall
not be made without prior consuitation with Google enabling Google to minimize investments in
operations required to perform the Digitization. Furthermore, notwithstanding anything in this Agreement
to the contrary, If Google determines, at its sole discretion, not to digitize some or all Selected Content in
connection with one or more specific Projects, whether due to cost Issues, conservation concerns or
otherwise, Google shall have no obligation to the University with respect to digitizing or delivering the
University Digital Copy with respect to such Selected Content.

122  Assignment. Neither Party may assign any of its rights or delegate any of its duties under this
Agreement without the prior written consent of the other Party, which shall not unreasonably be withheld.

123  Continuity. This Agreement shall be binding upon the successors and permitted assigns of both
parfies.

124 Notices. Unless provided for to the contrary in this Agreement, any and all notices or other
communications or deliveries required or permiited to be mads under this Agreement shall be sent (a) if
to University to the attention of the University Librarian at the address identified above and (b) if to Google
to such address as provided at www.google.com/corporate/address.htmi or as otherwise provided In
writing for such notice purposes. A second copy of every notice fo Google shall be sent to the same
address, “Atin; Legal Dept.” Notice shall be deemed received (i) upon receipt when delivered personally,
(i) upon written verification of receipt from overnight courler, (i) upon verification of receipt of registered
or certified mail or (iv) upon verification of receipt via facsimile, provided that such notice is also sent
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simultaneously via first class mail. Contact information shall be updated in writing as necessary to ensure
that each Party has current information regarding all such contacts.

125  Independent Contractors. The parties hereto are and shall remain independent contractors, and
nothing herein shall be deemed to create an agency, partnership, or joint venture between the parties
hereto. This Agreemsnt does not affect any right that either Party would have had, or shall have,
Independent of the Agreement under applicable law.

126  Force Maieurs. Neither Party shall be liable for failing or delaying performance of its obligations
resulting from any condition beyond its reasonable confrol, Including but not limited to, governmental
action, acts of terrorism, earthquake, fire, flood or other acts of God, labor conditions, power fallures, and
Intemet disturbances.

12.7  Enforceabllity. If any provision of this Agreement shall be adjudged by any court of compstent
jurisdiction to be  unenforceable or invalid, that provision shall be limited or eliminated to the minimum
extent necessary so that this Agreement shall otherwise remain in full force and effect and remain
enforceable between the parties.

12.8  Non-Waiver in Event of Breach. The failure of either Party to act in the event of a breach of this
Agreement by the other shall not be deeinied a waiver of such breach or a waiver of future breaches

12,9 Limitation of Righis. No. provision of this Agreement Is intended to confer any rights, bengfits,
remedies, obligations, or llabiiities hersunder upon any person or entity other than the Parties and their
respective successors: and assigns.

1210 Headings. The section and paragraph headings used in this Agreement are Inserted for
convenience only and shall not affect the meaning or interpretation of this Agreement.

12.11 Completeness/Amendment. This Agreement sets forth the entire understanding and agreement
between the parties and may be amended only in a writing signed by both parties.

1212  Counterpatts. This Agmémo‘n’t may be executed in one or more counterparts, éach of which
shali be deamed an origihal ‘and all of which, when taken together, shall constitute one and the same
Instrument.

[Rest of page left intentionally blank,]
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IN WITNESS WHEREOF, this Agreement has been executed by persons duly authorized as of the
“Effective Date”, which shall be the date written by Google below.

™ Gl T T

AVID EUN b Leonard W, Sandridge

PrintNarti e President, Content Partnerships "™ "™ Excoative Vien preotsont and

Title: Google, inc. Title: Chief Operating Officer

Date: Date: { O I 20 I Ole

11-08-06P05:27 RCVD
[Signature Page to Cooperative Agreement]
GOOGLE CONFIDENTIAL
EXECUTION COPY o
: 1 . PR

s
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EXHIBIT A
NON-DISCLOSURE AGREEMENT
(attached)
GOOGLE CONFIDENTIAL
EXECUTION COPY )
1
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Mutual Non-Disclosure Agreement
Al

This Mutual Non-Disclosure Agreement ("Agreement”) is made and entered
into betwesn Google inc., for fiself and its subsidiaries and affiliates
("Google™), and “Participant” identified below, individually referred to as a
“Party” and coliectively referred to as the “Parties”. The Parties wish to
exchange Confidential Information (as defined below in Section 2) for the
following purpose(s): a) to evaluate whather to enter into a contemplated
business transaction; and b) if the Parties enter into an agreement related
to such business transaction, to fulfill each Party’s confidentiality
obligations to the extent the terms set forth below are incorporated therein
{the “Purposs®). The Parties have entered into this Agreement to protect
the confidentiality of information in accordance with the following terms

1. The Effective Date of this Agreement is {cToBey” L0, 3-00 b
2. In connection with the Purpose, a Party may disclose certain information
it considers confidential and/or proprietary (“‘Confidential Information”) to
the ather Party including, but not limited to, tangible, intangible, visual,
electronic, present, or future information such as: (a) trade secrets; (b)
financial information, including pricing; (c) technical Information, including
research, development, procedures, aigorithms, data, designs, and know-
how; (d) business information, including operations, planning, marketing
interests, and products; (s) the terms of any agreement entered into
betwesn the Parties and the discussions, negotiations and proposals
related thereto, and (f) information acquired during any facilities tours.
Conlidential information shall not include the “Cooperative Agreement”
entered into by the Parties; except that any disclosure of the Cooperative
Agreement by a Party will only be with reasonable prior written noticae to the
other Party to allow the Parties to coopserate on the timing and manner of
any disclosure in compilance with afl appiicable laws.

3. The Party receiving Confidential Information (a “Recipient”) will only
have a duty to protect Confidential Information disclosed to it by the other
Party (“Discloser): (a) If it is cleardy and conspicuously marked as
“confidential” or with a similar designation; (b) if it ig identified by the
Discloser as confidential and/or propristary before, during, or promptly after
presentation or communication; or {c) if it is disclosed in a manner in which
the Discloser reasonably communicated, or the Recipient should reasonably
have understood undermeclrcumstanoes including without fimitation those
described In Section 2 abovs, that the disclosure should be treated as
confidential, whether or not the specific designation "confidential® or any
similar designation is used.

4. A Recipient will use the Conlfidential information only for the Purpose
described above. A Reciplent will use the same degree of care, but no less
than a reasonable degree of care, as the Recipient uses with respect to its
own information of a similar nature to protect the Confidential Information
and to prevent: (a) any use of Confidential Information in violation of this
agreement; and/or (b) communication of Confidential information to -any
unauthorized third parties. Confidential Information may only be
disseminated to employees, directors, agents or third party contractors of
Racipient with a need to know provided, the Raciplent shall be responsible
for such persons or contractor complying with the confidentiality provisions
of this agreement.

§. Each Party agrees that it shall not do the following, except with the
advanced review and written approval of the other Party: (a) publicly issue
or release any articles, advertising, publicity or other matter announcing
that the Parties are negotiating or have entared into the tive
Agreement™; or (b) make coplss of documents contalning Confidential
Information except as may be needed by a Reciplent's attomeys or
employees and subject to paragraph 4 above.

6. This Agreement imposses no obligation upen a Recipient with respect to
Conlidentlal information that: (a) was known to the Reclpient before receipt
from the Discloser; (b) is or bacomes publicly availabie through no fault of
the Recipient; (c) Is rightfully recelved by the Reciplent from a third party
without a duty of confidentiallty; (d) is independently developed by the
Recipient without a breach of this Agreement; (e) is disclosed by the
Reciplent with the Discloser's prior written approval; (f) is required to be

disclosed by the Virginia Freedom of information Act; or (g) is required to
be disclosed by court order or other governmental demand; provided
that, in the event that discicsure is required by court order or other
governmental demand (“Process”), (i) the Recipient shall immediately
notify the Discloser of such Process; and (il) the Recipient shall not
produce or disclose Confidential Information in response to the Process
unless the Discloser has: (a) requested protection from the legal or
govemmental authority requiring the Process and such request has been
denied, (b) consented in writing to the production or disclosure of the
Confidential Information In response to the Process, or () taken no
action to protect its interest in the Confidential Information within 14
business days after receipt of notice from the Recipient of its obligation
to produce or disclose Confidential Information in response to the
Process, or such shorter period as may be required by such Process. In
the event that disclosure is required under the Virginia Freedom of
Information Act (the “Act’), the recipient of the disclosure request will
notify the other Party as soon as reasonably possibie and the Parties will
cooperate to determine the timing and manner of any disclosure in
compliance with the requirements of the Act.

7. EACH DISCLOSER WARRANTS THAT IT HAS THE RIGHT TO
DISCLOSE [TS CONFIDENTIAL INFORMATION. NO OTHER
WARRANTIES ARE MADE. ALL CONFIDENTIAL INFORMATION
DISCLOSED HEREUNDER IS PROVIDED "AS IS".

8. This Agreement shall remain in effect untll it is terminated by either
Party with thirty (30) days prior written notice. Notwithstanding the
foregoing, this Agreement shall survive with respect to Confidential
information that is disclosed before the effective date of termination.

8. Unless the Parties otherwise agree in writing, a Recipient’s duty to
protect Confidential Information expires five (5) years from the date of
disclosure. A Recipient, upon Discioser's written request, will promptly
return all Confidential Information received from the Discloser, er
with all copies, or certify in writing that all such Confidential Information
and coples thereof have bean destroyed, Regardiess of whether the
Confidential Information is retumed or destroyed, the Recipient may
retain an archival copy of the Discloser's Confidential Information in the
possession of outside counsel of its own choosing for use solely in the
event a dispute arises hereunder and only in connection with such
dispute.

10. This Agreement imposes no obligation on a Party to exchange
Confidentlal Information, proceed with any business opportunity, or
purchase, sell, ficense, transfer or otherwise make use of any
technology, services or products.

11. No Parly acquires any intellectual property rights under this
Agreement (including, but not limited to, patant, copyright, and trademark
rights) except the limited rights necessary to carry out the Purpose as set
forth in this Agreement.

12, Each Party acknowledges that damages for improper disclosure of
Confidential Information may be ieparable; therefore, the injured Party
is entitled to seek equitable rellef, including injunction and preliminary
injuriction, in addition to'ali other remedies avallable to it.

13. This Agreement does not create any agency or partnership
relationghip. This Agreement will not be assignable or transferable by
Participant without the prior written consent of Google.

14. This Agreement may be executed in two or more identical
counterparts, each of which shall be deemed to be an original and all of
which taken together shall be deemed to constitute the agresment when
a duly authorized representative of each party has signed the
counterpart.

15. This Agreement constitutes the entire agreement between the
parties with respect to the subject matter hereof, and supersedes any
prior oral or written agreements, and all contemporanasous oral
communications. All addfitions or modifications fo this Agreement must
be made in writing and must be signed by the Parties, Any failure to
enforce a provislon of this Agreement shall not constitute a walver
thereof or of any other provision.

Google Inc.

By:
Name:

Title:

/)m@_@/

&y &(Lﬂm&ﬂ

Sr_mu_(mkm\(} (nnee&,

Name:

ot mm1 T Vlrquia

___Leonard W. Sandridge
Executive Vice President and

“"'_ﬁmfﬁmaung Officer

Title:

GOOG05000393
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O BOX HO0225
Address: 1600 Amphitheatre Parkway, Mountain View, CA 84043 addacess:  CHArIOHESINE VA 229 80
Date: [0/ L1, 90 Date: 10, 20/ 0ls

(Rev. 032404)
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EXHIBIT 23
PART 2

(LIBRARY AGREEMENTS WITH THE NEW YORK
PUBLIC LIBRARY, THE UNITED STATES LIBRARY OF
CONGRESS, STANFORD UNIVERSITY, PRINCETON
UNIVERSITY, COLUMBIA UNIVERSITY, CORNELL
UNIVERSITY, AND HARVARD UNIVERSITY HAVE BEEN
FILED UNDER SEAL)



A-645

Case 1:05-cv-08136-DC  Document 1053-3 Filed 08/03/12 Page:2 of 41

COOPERKTIVE AGREEMENT

This CU >0”>?“P£‘T‘\/§* AGREEMENT
., & 1 z"»;mo.,t";;\ «wi'z aﬁmex p me'ﬂ View,
Califorrig € 3 Tha Unlveraity of Texas at Ausi%n 3 sm B s«\,\: and institidion
of higher edusation orgs M a.r*dez ihe laws of the State of Texas, for ard on babelf of the

Univeraity Libe principad offices at 1 University Station 85 40‘;, Austin, Texab 7712
"‘U*xsvfm,.w . andd is wifnctive 8% of the last dale this Agreement is signed by the parties (the
‘EHachve Dax, Ly Google and University herein are sumetimes referred o herea:inafze, :.:th(‘ua«: iy

v and cofleviively as the “Parlles ;

i hatween: Boogle

WHEREAS, Unbvarstly a 3 leading acudemic imatitution and has amassed an snonmous c oliection
of works in vardous maedia focaled at various University Hbraries and research canters; |

WHEREAS, Googh

products and serv

tb

providas the public with acsess to web pages on the Interned, amohg other

abis (o

NH*—'?W\\; Boogle ard the University share & muiual interest in making information avd

IXGiusives

sat forth herein, the Parties desirs to enter |
i dicitize works from the University collections i inchudeit
and wovide access o the digitized works o the Liniversity as described

=, W sonsideration of the mulual covenants set forth hereln, G and
an a5 follows:
DEFINITIONS
1. DEFINITIONS. Caplalized terms will have the meanings set forth balow:
" means selections from the University Collections as identified by
by, Without Hmiting the foragoing, "Availaiie Content” aisc
r :s\rerméw i"};-'
;L,e'v":s means the trade names, rademarks, service marks, logos, dmz‘am
inctive brand feaiures of aach Party, respechively, as secured by sugh Parly
1.3 * ing 10 canvert content from a tangible, analog form info a digital siectronic
rgpresenta content. “Digitization”, "Digitizing” and "Digitized" st yonding

meaning ,S

1.4 Woans 8 person that accasses ar uses the Googie Services
1.5 Copy” means w digital sopy retained by Googie of the Seisctad Contant

1.8 “Googe Ssrvings” means Google's products and services that are accessit
i ot

pravided by various compuier and siectronic techaologies, na’tu‘ark:s {s
and othanyigs! and systems, including without fimitation, mobile wireless services an

i1 V\K_}
dicaied
warnsis

RV
AL

GOOG05000367
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saset services arcessibie Brough e Google Siles and any Gopgle syndication pe

" means any web site located 2t 2 Google-cwned domain
stories thereof, and & suctessor sites thergto,

1.8 “Hosied & «g” shall have ihe meaning sel forth in Seclion 4.6,

meaning set forth in Section 8.1,

ER T Y ar‘; "ircluding any Hbraries afflisted Or associied
university of other than Uriversily) wi"" which Google
sgresvnent ga of By Eff ctkw Ai@ mr ermrzgg Digitization by Google of content froms that

iect for digitizing ceriain Selectad Gontend,

1id
e

£ eEng

o written plan for impismenting a2 Proiscl. The Prgject Plan shell
i eiable for Digtizing ihe Selected Condent, (2} instruchions by
tinfversity e 3 the Setected Conlent 3 o be collected and retumned by Gopgls: {3}
materiai har rocessss oy the Salecied Conderd. {4} if required, the amount of fme avaiiahle
s Univarsity for performing conservation efiorls; (3] the amount of time avaifabie o Sodgle from

s dus to be returmed to Linivarsity; and (8) 2 budgét for the

c*mr of the Ssigcted Conient untlt

ave the meaning st forth in Section 8.4

mzens the porlion of the Avaiiable Content thal Boogle
4 g-;«;p C.’Jut}ze Qes'\.;ice.s‘ both s ie chvely and

s of the University of Texas "{ Austin
resgsrch center, of x«{"}e;‘ Linfversity

1,47 " sit LSolections Diclial Content” msans content that Universily already Hes i 8s
posaesaon by Digitlad form, as of the Effective Dats.

“University Maltal Copy” means the Digitized copy of ihe Ssiscted Contant as

?.’%8

N Beclion 4.7,

ity Library Peirong” meens the sum total of sl individug

Loflsctions o Unbvorsity fibrary wwsnes.

TERMS

2.1 dentifving aad Gollecting Content to.be Digitiz
Avaiiebie Dontent n’:“ ¥ aiﬁc‘t m Bigifi"cr pr:::videc; té'x.af. L
fewsr tnan ong i ) iant. The
Parties shall cooperaie in cnm ‘am az*d wi 1'3 cuegpr ce "u c}eiermme i’:c, *'e'ti; ir s? wh Jn vearsity
wiil provide books of Delectad Contant i Google o Digitize and will develop » timetable for
Ot i Brolect Pie rz for Digitizing Seiecied Content. Uinivarsity wili gmwrib Google with
mess sdate for sech Selected Content o be Digitized in the format speified by G nogle prior o

Google Dig % : c‘miocled Content.  Algo, University will provide Gonale with an identifier

identify
WHit ne

gree».‘ to :

INCENINE L
WS

GOOG05000368
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stnt: ag an DULD call rumber for each text of e Avaliable Tontent as soon as reasonably
possitle witer the Efsctive Date and prior 1o e commencement of Digitization effords uhdey this
Agrasmant. Gongle wilf use such idantifier information for inlerne! meposses only,

séfenting dhe %eiwtwi Nmeﬁni
o Dontent Y ,, ri
4 as later re- s?*s!vmo mz« a‘:‘:m.,h,.’i ~A,n;anm wmn the Dig zzst-fw: :3 \,umwieie ]
4 unon by M«s marzsms n e s .\,‘xmr Project Plan, the oollection, puiiing, 3
ahetving funclions U;wn com m x(,ez 1enE uf

ahat at 4a sole dise
required andf
rmxm
Googhe for D-'

‘}W\,"sr"v shni he rsapmmn}e for tam.a‘cing,, w'imc;z and

& (.mzpﬁted( Ur.svers.t; arsait provids me CONBES ed Sei %ief. t_,O Mn* o

23 Lasating the Digllization Operation. Gongle will designate & location where the Belected
uort nt wilt e B4 rm*ea* Google shall pay for :ﬁ*ly and aff fees and costs assoviated with the use
sice; University shall nol be liable Tor any sush fees and cusis. Google agrens thal sach
# controls will, at all dmes, be 'eaqz}nabiy gigan, dry, oo, protected from fire
nat hsfl end vendalism and ot ne time shall smoking e pormited I anwy
Dagm/aiso . Boogle personnel, agents, contraciors and other representalives mmve
the Digiization andior ha ing of the Seiscted Content will salisfy amd comply with stendards
mutoally agresd by the Parties i any Proiget Plan, University agress that Guogle nisd remove
the Selected Content frony University premises (o perform the Digitization i faciities confrofied by
300G, i

Digitization f2
and 300D &

ng Selected Content. Sublect io handiing constrainis or procedures specifie

m an Dr'}wc: Pars, s’%»;m seshali in 8 sote discretion determine How best to Digitize the *m%s{"r e

White the Selected Oontent is within Soogle’s possession, Google shall use
1,{7"@;"19 C,a% ly reasonable efforts io minimize damage 1o the Selecied Conmtent, including hangiing
the Selesterd Content iy sccordance with ‘m‘/i‘im instructions set forth i the rolevant Projest
warsily mstablishes th : Setected Coment was not returnesd i stentially
Cuoogle will, &t Googls O{Jixan and the University's sofe remady, either
¢ Cortent i question or pay the Universiy for the ¢ cp iy or ’c:)facément uf'

z ent up o a maximum 38 may be specified in the relevar
provided %ha" \3 al»«cm amoe., ih tCmqk} {3 f":* gation will nc" e‘«,eer:? Sﬁ?\; { i? }'{

c:}m;
sz:y r:ta«es Gm}gia SWBE %}at spe f«ﬂ ma*er Es ;L{;u‘“ s ron-sian cﬁ’ard care,
P oprocsssing and Googie decides o go forward with Digitization of such Herns,
no rasponsibility o undertake speciad afforfs io address unique ‘}r fiagie
oo handing of individual tems. Unjversity will provide Google with a
the vaiue of any Se “ctoo Content awrcvw for removal from B’zl\famzfv

Fanspot,
wm:gle a1z
sovalions e g
gond fafth s

sraenisss and will rovide Soogie with an lemized list of any such materials.
28 Return of the Selected Content. "Guogle shall reture the Selented Content fo ’shfe LOUCE

from whinh Google obtained i and & the ke manner in which it was coliecled after Gongls
3 comnmerciad éfforis o

somplstas Digitizing the Sslstied Conlent. Google wilf use reasonsbie
ansurs that Selecked Cortent is returned withiny tan {10) business days of s belng scinned or
after 2 dmiermination i made by Google thal Selected Oontent will ript b éa"zu}-}eu'
. quiw aqwe% that no malariels in & Projsct will be off the

ie »

7 {19} business days gr for a longer period asa may be

Notwi tm tardis
University's she

specified huthe
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A-648

Case 1:05-cv-08136-DC Document 1053-3 Filed 08/03/12 Page:5 of 41

3
K] L0888 Linlvarsily, by addition o costs nn mzﬁiy agreed upon by

x;r“ssbieb ;zr the following tosls: {a) those related o locating ;m”iw am
s Contert fo and from the des ignated ioc ation st the University at
-.t i as well as re-shedving the Sslected Confent when tme Di;;'x o g
twse redated o University enmlovees and agents whose pa i
¢ i Aga’mmmn, {n} nebwrk bandwidth and deta e?o,wqe rauived by
e s Digetal Copy, {d} any conservation efferts hat Universit eci's e

Urdversity shai

e:()f?‘:

o ranaiv

R i3S
sndertake on e'e ts/i Covtent prior to Digitizing, and {8} barcoding and associgied data
ariry o harmods the goisd Content,
3.7 werne by zoode. I addition o costs mutually agreed upon by the Parties, Guagle
shall e respo for the foiom.n” nesis:  {a} those rmfsied W Google w miowee w”}oae
paniisipatinn s ¢ 'ala?eﬁ by this Agreemand, {1} bardware and scftware ren od *Q L:;
the Selestad Content, {c} space required & Digitize the Selscted Content, and {6 ¢
f Selenhsd | fearm the designaied fooation at the University faclity 10 e Gong

facily

Modwithstanding the foregeing, University and Google may joinlly dbvelop @
Project Plan, pursuent to which the Parties can allocate the c:;at of ve tEEE T
i signted Content, conducting corservalion  assessments, pé;,&f'méﬂg
LONSENE 2"" % oerioyming any required copyright research and slearances, and 4
ﬁe %r;pme it &8 1 ,quimd Any such budgs! will take precedence over tha provisions ¢
3.1 and 3.2 above

uF‘CuOﬁS
2 and will be affective only alter set forth In & welling signed by oty .—’am_ea.

3 OWHNERSHIP AND USE OF DIGITAL COPIES AND SERVICES.

4.1 Copyrivhi Slalus. The Parties understand that the Selected Conlent may ingl ‘ie SOMe
fmr%w et wilt be iregtad hereunder as public. domain works and some works that will be frasted
hereus ey a8 'x:\mf;rt vmr RS %'3*'3 Google and University agree and intend o perform ihis
i ; ; i, Fach Party will be responséé:-is for the det reation
for each ristdiction al ds sole discration.  MNotwithstanding such
z,r 'w imves 3 wosk {or portion thareof) shczuw bBe hoelad g5 an in-
States or annther junstirctm ant s fies the of
;g_m (4 } hours r? sych nstos, such work {or portion therenf} shall be
B - c..sryr 2\;0“3\‘ for use in the relevant "omfrv in addition, Guugle will inpiement ptotesses
whereby any porsint v entily cen request it Soogle nol Digitize any Svaiteble Content or to
«{op azs:gia’ ANg oF BRINg &y J;gt::,:ed Selected Content which Google will ¢ comply with 56 long 25
wngs thal the persen or erdily making the reguest is the copyright ’se:dﬁr aF has
achual or epparent authority o acton ehmf ol the copyright holder.

$.2 Ownershin and use of Googis Digital Copy. As betwesn Google and
subject o the pravisions i this Secion 4, Google shall own &l rights, Uie, and irg
the Boogle Digitad Capy,

4.3 Soogie diss of Sonale Digilel Copy. Subisct io the restrictions set forth herein, Guogle
may uss the Boogle Digital Copy, i whiole 'or in part 80 Google’s soie disuretion, iact o
oYY f}?*t B, w8 part nf ihe CGoogle Sadvides. Gmg o agrees Mt fo the avignt that Hor s
sucoessers use any Digiticed Ssleciet Content in connaction with any Satgie Savices, It shell
provide & servics ot no oost to Bnd Users (3 for bolly search and dispiay of sem
*‘Q; access o thy display fz: i fut text of wbi‘c domair: works coniained iy

Content. To the extend ,1. ons of the Google Digital Copy are either In
where Googe Ras oihm* T \,otama{r authovization, Google sh
discretin, ammng i
digiial ¥nages

the public dhmain or
gl have the rght, 313 5{3?
gs;, fo {a}irdex the full text or conterd, (3} serve and d
i these poticns f'*‘ muke availabie full oot of coment
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Y GO s (i) mrake noples of such partions of the Google Dightal Copy and provide,
Hpenes, o sl such a:r;;:se;:; finciuding, withoat fimitation, {o its syndicstion pariners). For all u;h&:
portions of the & nocg e Digital Copy, Google may index the uﬁ text o contant i
e dlwz*a}e fixls) e digital image of reake availabde for u e nting, sires d swrinad
wont urless Googis 3;;3\ permissicn or iiense frony the mpvrsgnﬁ o mer i do S0
siend may serve and display (1) an excerpt sl Gooygis reasonably determings woudd
"“fzszz,ut-:s ey use ynder cupyrighi faw and {2} bibliographic {e.g. tille. author, dare, 8ie.} énd other
non-copyishied informetion. in e svent that Google has received a Hoense or other permission
from ihe applicable copyright hoider o use in-copyright works in the Google ri"“‘f;: {opy. Geogle
may use those works iy any manner permitted under the terms of such licens :

4.4 Seoirity wng Privagy Regarding Gosgig’s Lse of the Gooqt Digital Capy. Gougis

impiament commersially reasonable lechnologicnt measures {e.g., through use of the fobots.ixi
protocol} i restrist aulomaied acoess i any porlion of the \3\3(3( ; Lfseitaé Copy thal is in-

comyright. in addition, Google shall maintain o s wabsite s privacy policy that governs goliection
and use of inforrastion that Google obdains frorm End Users, 5

-

4.5 Cwnershin and Sonbol of Goodie Services. As belween the Parlies, the Google Services
end all conlent tharein ars, and &t «fl Hmes will remain the exclusive property of Google or g
pariners; nothing i this Agresment wnplies any transfer to Urdversity of any ownership ems‘ i
g Goag«a Se.wices. University scknowiadges and sgrees thal Googie rstaing contrpl of the
Google Sarvices, and that the design, layout, condent, funclions and features of the G{B{} ie
Say ‘Jlf‘"Q ars i Googie'y discrelion. Notwithstanding anything to the contrary in this Ag”cr—mcr%
Google | recriived io make any of 8l of the Goor;u»e Digitel Copy *»\zaziabiﬁ through ﬂa Ccegue

Bt}

Services,

wess. fuwing the Teom, Google witl provide searchable ghoess
rge io University and to University Library patrons via & websiie th
{“Hostad Access”). The desiyn, laymi, :an*'oni functions and ?:*é‘u;es of
w detarined by u\zod.., byt subatentiaily similar to that provided ay Google
v 85 sucht features evolve duning the Temm,

hosted by Go
Hasted Accss
wany Diher L

B . the
zed by
v ,5100‘ @ the
work and
ich ma{z
tion byt

47 Uniemrsity  Digitel Oopy. Unfess otherwise agreed by the Parlies In
Universily Digilsl Copy” means the digiial copy of the Selecied Content that is
uoc;g?sa consisting of {2 a sel of image and OCR fligs, (b} associated meta-infc
raphic inforraation consisting of title and authur of sach Digiiz
0 consisting of the date of scarning the waork, infermation abm‘ wih
At Digitized work, and {c} a fist of works thet ars supplisd for Digit

"3?&)!"':‘;?4

47%  (Googm sgraws o provitde to Universily access o one copy of &t Digitized Selected
Conteni that has besn “Successfiliy Prczofgsded“ within thirty (30} deys alter the Selestad Sentent
is Digited, o iw a trmefame mutual ¥ agread by the Parties, Salecied C{:er,:t" £ "Sucsesstully
Processad” »«,% o oogle dete rrn?zes ? has satisfactorily gone through & i !
Digitization, p\»s’ pronessing and quaiity assursnce procedures. i addid ¢
the Universily with the abllily ¢ sempla i fes Tor twi hundred and Sty (250} Digi
ned e *«) oRES guatity. Gsogic agrees that the qualily of fles provided o Univers
University Digital Copy will be substantially similar 1o the quatily of fles provided to &
Library. »..«{?0"33“" st provide the University Digital Copy via a network connscli
w?e,r manner iy agreed apon by the Partles. Notwithstanding anything o th

, Gangle s withngld any works. By dis ;me as set forth in Saction 4.1 from te
& Cc} v oand the Universlty wili delgte any such warks thal werg previously p
heesity ;2-, tof the University Digital Copy.

4.8 oy ‘:::’ﬁ*

in and use of Unbegrsity Digital Copy. As bebween Goo
subin! i the reatrigy

1 ihis Baction 4, University shalf own al righis

GO0G05000371
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»4"'*?~0w fniting the Toregoing, Universily shigll not displey & "‘%*e
Cony except &5 suprassiy periited in this Agraem

4 % Uige of Lnjversity Digital Coay on University Website.
4&. Usas by University Library Patrons: (a} University shail fave the right 1 use the

ety m ,st? Copy in whole or in part az University's sole wiscretion, v & casdaﬂc--w'it,“:
as part of services offered 0 University Libriry Patrons; provided tha
Charge or receive ;:zzy’nu*t or other consideration for sush sk of the
oty Digitel Topy. (b} Uridversily may, however, chargs for servioss it provides that
bedld up the Universily Qgta Copy. For example, University may chargs University
ary Patrons for aocess fo annolaions providad by professars and schu though

ining! work digitized by Google will glways be accassiisis without 2 fea. b poarsity
Snivarsity isbf::;‘, Patrans {0 recover copying costs actually seand i

~_z))

& feeds.
4.9.2 Public Access.

{a} Digitized by Google Reference. Univarsity agrees lo |
University uq’*ai Copy that It makes avaiiabls o the pubiic as
statemant on & wals page or other ancess point 10 be mutually agreed o b
in a substantially similar marner, :
{b} Automated Accosss. Liniversily shall implement technological maasu &49 S < asg *r}e
robols It protonol or similar measures o rastrict avlomated access & any portis
Urivearsity Digital Copy or the portions of the University website on which any ;',-‘,:'tzbn of the
Unibeersity Dighial Sopy is available.
\m ﬁemmerczai and Systsamatsc Downloading and Distribution. Linivarsity shall slsc
& 7t preverit third parties fram {i) downidading or othwesd taining
g‘iy Oigital Copy for commercial purposes, () com
the Uiniversity Digital Copy, or [} sutomsted and sys
i OF uv*ruu?jm ic the public &t large of substential portions of the Lmv
Digiial Copy from the services offered on University’s website.
{t} Protaction for internad Archive. University shali implernent secus?
ronedures for the Lniversity Digd
axpressly ailowsd henin
Qik;n ’«)5’5 o a any ih

¢ oEnd ihamimg
gl Copy as mutually agreed by the Parlies. ExCept as
L, Uriversity will not share, provide, Hcenss, or selt the University
el party. f

I
Y

Dix

ibuthe of the Unlversy Bigital Cony.

¢
<

4304 ﬁiatribm‘m o Libraries and Educational Institutions: Subject §
sP~ ~3r%

T"‘ﬂ*t :u ms m ate o mf*'a t"ms‘“ *e*z oer“e'ﬁ {’?J%} :og m..’ma

sormain atorks F

iy aonr ) w.&n cawsqhz icsw and u“ oar %* oase ’oa fon- m}mesc; 3‘ jj

i “f ‘0 cis ribu e ai’ o7 any pcrirm of ’I' W ;,ugi,s; c:a n-éir} wf;rks

3 referred o he miu aa a Remgz;am §nstztutwn" ior nammmmo"ff?

A des*s:'f‘ uu poses oy the Reciplent Institidion and e facully, studants, scholer - gteff

authorized by the Ne(,mz',fz‘. nstifution: fo accass  thel commerniaily Hoansat! dlectonic

“information produss. :

d 48,2 Limitations on Recipients of Distributad Copy: i

{@} Coniract with Google: Prior (o any distribution by Universit ,1 ,0 a Recipient institution,
Googie and the Pwipiem nstitutiey pwst have entersd inlo 8 writleh agraement u*‘ rms
*scemadie 0 Geogle goveming he use of the University f\sqm» Copy and tha, among
aiher Bings, oro \s(q x an indemrily to Google.

D} Condract with University: In addition, Universily and Rechy

al ,esearcl", 50 i'miaréy or

ant instition m@.:si' enter

ENTIAL ¥
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ey &
(A grohib

prior written consent of Soogle,

iy makes Google an axprass third L’:zar*y neneficia y af 5a""; agreemant,

3§ ~:‘0'3 for the xrvfmer‘i

aeqnant gl :
it that Recipient institution fron redigiributing without st obied néng ihe

v Digital Vop ¥ or pan ’301 ef,
tations af least as restrictive as the restiiciions on Univers: iy_ set forth
i Section 4.9, ;

) contains limitations on the use of the Univarsity Digiial Copy as sef forth in
"’a,}:.-“« Hﬂ {ay and by ahove, if any, and :
res sach Recipient insm;tim, o the sxtant § makes any portin of the
ai Dopy publicly avaliable, 1o ideniify the works as “Digitized by Gﬂégie" W e
# o the applicable wely page or other access point, o In g substantially similar

& ACCESE AUTHORIZATION AND SUPPORT.

verst i‘?
ander.
{ ui‘(}\ﬂde Goog,c wi i*‘i acz:e&s ‘co 59%@{:% Cow‘e it m t sicie of

.1 ALLESS. Googie shail have ths rght © ancess Seiected Content dusing
businesg/stafl hours &8 reguired o exarcise its rights and perform its obiligations here
raquesied by Soo :*f.e Aniversity sh
i)n.z«msw busingss howrs provided ¢
of Hs intent 2 pucess such matenals,

(

. The Universily program mareger responsitle for the Selectsd
yoo! Plan shail have suthorily to agres with Googis oy the tims ¥
laction, conssarvation, and handling} associaied with tHheat Select
fath bediaves that the tme frames and procedurss requesied by the

5.2
vaived in ary Y ?f.
orocedies {e.g
if Googia In

program urreasconaie, Google shall escelate the malter o the i
mm i which case Google, the Universily program manager, iand ihe

ali mest io resolve the issue.

Each party sheil appoint ong person o serve s the adminiskrative \,xm tant for
ould zz(iminis-.:ative questions or issues arise dwing the course of this Agresment.
I i shall e available during regular business hours (%0G am o BGG

m M&may =¥=Gwn Fridday; : f { by each
'>a='* Each party shal also appoint one porson 1o serve as the technical contact for theiother for
Fvivg ol reguisting the use m‘ 'i'we U‘ fwer s‘iy 12 g'ﬁa Ca-oy am{mg other things. This ischnical
cortact sheil b a0t g i 8 lelephone nunber 2dd semail
address o be provided by eash ,L:Mv Luoq e—xecut.on m‘ this contract, boll {:«mf"e and
Liniversity shall identify these individuals nwriting, which may be emadl,

8. CONFIDEMTIALITY,

8.4 v, By vitlue of ¥s Agreement, each Party may have agcess oW ff\m ration
of tha of Pd:fg Aok is cosisidered sonfidentisl and propristary, includivg prod ot plans.

customsr Heis, arad proprielery technalogy or methods {(“‘Confidential Information”). whedhsr
distiose §'tan. j gitve form, Information disgiosed in tangible form witf be considerad

Confidentis! In Lis marked as "Confidential®. Information disclosed o ibtangidle fom
will Do rons v? Sonfiientiad Information i the disclosing Paty desrly indicates m at i
confidential st the time of discinsura, :

. Each Farly shall exersise the same dagres of carg, but no zﬂst than a
of warg, @ syl the publisation or disseminetion of the il
e other Pardy as i affords to is own confidential information of = sin mtw«

£ - O

&

v

,\
Fd
<

5O

AL

~

Py
Lald
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e publishad or dissemingted. The seceiving Parly ("Reciptent’
n of the disciosing Parly {"Discloser™) exsept &y cormzct

} aters contenylaterd hareby. The obl;g,» tion of the parties not i

naton survivaes tenminetion o cancelation of this Agreament.

figh ot

HEE

s Agrosment Imposes no Cbligation upon a Reciplent with rdspect to
rthat (8) was known to the Reclplent befora receint from the Discloser;
3 publicly evaliabie trough no fault of the Redcipient; (o} s Y rog
the Fecin rom g hird party wi twuz a rﬁz,%\,z uf ::cm "19*3*:&[;*’ {(3! i i"‘d"‘p(}(‘df"l"ﬁ}'d@\«’
the Reclplen! without g breach of
Discloser's prioy writlen approvai ¥ i
or pther goverranenial demang “‘9:&\ G887 ow Pf:‘z ‘h t{i* the: Racici@r% sm“ i«*w dxat’ oty
the Discioser of sush Process; and {i} the Rm.apsef‘i shall not prod are\ or disclose Cobfideniial
?ﬂf(}"'nlifiﬁ“ i responsg o the Process urdess u“%t: Discloser has: {a) requesied protection from
e legl oF fpvwmmm =t authority and suct est s been cﬁm ec {hi consenied in {m%‘-:»‘.ng 3!
the product issiosure of the Confident .:af Na mation in response to he Process; or {6}
§ '-,ert its interest in the Confidential information within 10 business da ¥ oﬁbi

t"} Pf— iplent of it obligation fo produce or discivse Canfidential inf

i} is or agome

vy

i

inken no 234,.

il issue publicly announcements, press
atemeniy regerding the Agreement withow! the other Party's prior

MRy iR :iuce the name "The University of Texas &t Austird and the
\“gie& in Attachment A havety {(“L.oge’} i factual statements about Uriversity’s
« digitization efforts, for example, In fists uf other partner i itles, with
vasion of he University's Rirector of Trademeak iacs»rcn ded that
ired k» «Lm s seperate permissions for earb tise of the Logo solong as
> st e prior reviewed and approved use. As a courtesy ‘;3"‘4’\.4\70‘
rsity 1o ocufirm Google’s iudgmsnis regerding similerity, Soogle w provide
u’s}évers ity aaxiufw notice of it similar 1ses for the first fhree { {3} monthy W T e,

olations; Publislty.  Neith

Gopgis is not g
subs rsq\m us

7. BRAND FEATURES,

h Party shali own aff right, title and interest relating o its Brand Featurss.
4 examgd of  Google Brand Fealures ars  jocasd
: : chyrd {or such other URLs Soo«:sic may provid
. Except to the Himitad extent expressly provitded kv this Agresmend, :.ezm,
90 oti‘c“ Farty shail nof acqulre, any right, titie or interest { acﬁmj without
¢ flogrse) in of fo any Brand Foatures of the fist Party; an rghte not
e’wm are dw:"wd M’hmnd A4 use by Google of Linlversity Ermc Feaﬂ;res
associate therewiths shiahl ihure to the benefit of Univarsity and 4l use by
and Features {including any goodwill associaied therewith) shall inure to
;ma befz.,\s: of Gocgie. No Party shall challenge dSs:si ofhers to chalienge the Brand Feetwes
of g other ?’af’( fexcapt to protect such Parly's rights with respect fo #s own Brand, E“f:am'es o
the registratinn thereof by the other Farly, rior shall either Party atternpt o registsr afy Brand
Feuhres of domgin names het arg confusingly similer (o those of the oifier Party. ‘

PR
&G
&t

‘*‘ By
& ey

x"" v|<3v~

R i,

T2 nensa o ,‘m%versn\e Brang Feawres. Subjsct o the terms and condilions of this
Aqr arnent, Liniversity grards fo Google & limited, nonerclusive gnd nonsubliocersadie Hcense
during a1 ; Y W; s University Brand Featires sxpressly authorized for use i this

Agreement, solely for the purposes expressly set forth hersin, ‘\cw*ifi“ctmcimf; @ ny?.%;' fo the
conirary, Unsrsily may revo 46 the license granted hereln o use Unive .,r»,;y ransi Features

upov providing Googie w H wndice thereof and & reasonable period of s zO hr« 3gE SLh
5age. :

&€

GOOG05000374
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&, TERNM SND TERMINATION,

3. ; s Agreemnent iy effective aa of the Effective Dale and continues
effect for 2 wed ol iy !9} y\ms, unfesy eariiar terminated as provided n,e in mf« “t
Ternt™). i jm ﬁe w.;)kra‘\i of the initial Term, this Agreement shall st i
adgditional one y SEY RIS {eac:‘s a “Repowad Term"} uniess sither Party notifies ths ¥
ihe contrane ; {308 days pefors the end of either the Initlal Term or & '?tiii'ii?-:“e\{d Tex i,
The "Teray" anent shall comprise ihe initfal Term and aby Reneves! Tarms, |

832 '{;A Einer Party may suspend performance andior terminats ihis Ag;re{emant: {iy
f the othey Party matedally ireaches any material terr or condition of this Agreement ard falls fo
curg SUCh braanh wittdn mr*y {30} days ¢ recewving written notice tharsof] or {i} ¥ the mher
Party becumes nsolvent or makes any assignment for the heneflt of ‘,m{'at"fs or similal Ransh
ayidensing ancy, of suffers or '\erm;ts the commencerent of any form of insolvency o,
i by ing, ot has any pelition .aa.efh ATt Ln}%cy tow Tiled againet i which petito is
syt {60} days 0. suchy T 2 wustse, adminisTaior or raceiver

8.3 Efen of Bxpiration or Termination.  After expiration or lerminalion of ?Hq ;‘Ac;r
any reason: {ii each Fary shall within thiry {32} days return fo the other Pasty (o

request, desiroy} any Confidential Information of that Party thal is In its :}osseq
shall within thirfy {30} days rslum '1”9 University auy Befectsd Oontent rh
nossession oF i ransit st termingtion in & manys specified in Section 2.5, {
shali within ¢ -nesb
Soogie during
spacifisd in

Agrewment: i

g»;;;
} days download any digiized Selected Tontart thal has baex
B not yet dowrloa fm. by the Universily st teminatios nanner
474, The fllowing sections survive expiration o terminalion of this
5. 4 {excluding Section 4.8}, 8, 8.3, 9, 10, 11 and™a. ”

m% s,fy
x::§ } A

8. WARRANTIES AND DISCLAIMER.

3.1 Mutusl Wearraniles. Google warranis, repragents, covenanis, and agrees et § i ia duly
arganized, wal fing and in good standing under the faws of the siate of ds incorboration.

Each Party roys ants jo the other that §) the individual who executes this Agresment has ful
DOWEY '>'s<3 zuthority to do so; and {.s tm Agraenunt constitutes Ha valid and binding Jotnﬁa{;ar

anforces st ¥ in sccordance el

2.2 i:: WARRANTIES EXPLIGITLY SET FORTH ABOVE ARE TH E ONLY
WARRAN DED HEREIN AND ARE IN LIEU OF ALL OTHER WARRAKTIES 8Y THE
PARTIES, SR OMPLIED, INCLUDING  ANY  IMPLIED  WARRANTY OF
MERCHAM OFR FITNESS FOR A PARTICULAR PURPCSE, WITH RESPECTITO T%‘E

SUBJECT %V"f %E:’Fa OF THI® AG RtEMENT WITHCUT UMITING THE GERERALITYIOF THE
%“OR (o(J N\.’L B('Y?« PPP %Eb SW%? EA' E..z’ DISCLA M :‘A!\i‘*‘ V&J‘AF%R.L‘«,NTY REQARDING
g :

36, IDEMMITICATION,

By Google. Google shall defend, indemnify, and hold harmisss Univarsity "cm ang
st ii'i)« and af i=sab;htzm damages, charges, fess, including rsasonably :a?.fyw;'; foes,
costs, 9nd SYRENSSS inctired by i}n;varsdv and arising out'of 8 fmd party cigim, lawsyll andier
'—any f‘h@r aGal, stisgd, o adminisirative proceeding alieging that any of sl of the ;o flowing

e nciuding, but not Hmited to, an slsgation of copyright infridgerer nf:
vaiakie Content io Songle tor digitization bot anly to ¥ oy sich
1 s e direst or secondary copysight infringemernd; (‘mﬂg &% D‘gs: ation of
G use o distribution of Google Digital Copylies): endior the use of the

Ur*,wu :ﬁy
provision

GOOGO05000375
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Cowy in eonnaction with Guogle Services, The foregoing indes
air that relates to University's use or distribution of tha U

nification iexcludes
iversity Digitas Copy.

Consistent with and subjest to e requirsmerds of the Conalitdiion and
Univarsity shall defend, indemnify, and hold harmiess Gobgle from
iz, damages, shergss, fess, cluding ressonable 'a*mr:m;e s fees,
by Google and arnising out of a third pardy dalm, lawstll
sgministrative M,x,\c@edmv ghieging that University's use or it
ooy {ncluding any use by a third party} violsles any a“;zi;c g law
wci 3(9: g, I 3y allegation of copyright infringament. The foregoeing ind .zx_m "f" ii«::r‘
excludes any | 3 p:—\m c"” that relates o University’s provision of Avaifable Conten
for Digitizetion v the such provision is alieged o be direct or secondary topyright
,mmerrw. 4 Google’s Digitization of Avalieble Content;, the use or distribution of Google Digile
Copytlesh sndier the use of the Geogie Digital Copy in connection with Google Services;

oﬁ%&ar ie

S Ganersl The foregoing obligations shall exist only # the party seeking tndsiminification
{"indemnites”y () promplly notiffes the indamnifying party "‘indemwmf“} of such ¢lalmy, (i}
provides the ind itor with reasonabis infornyation, assistence and cooperation in defending the
ciain, lawsull o iy, and () gives the hdermitor full control and scie sudhowi
gefense end s¢ of such claim, subject 1o the statulory obligations of the Texs
Gensret when s University is named as a deferdant in 2 lawsult, The Indemmniiee ¢

dafense with eounest of its choice at s oy expense

kAR Limitation of Liability

{A) N NOEVENT WILL EITHRER PARTY BE LIABLE TO THE CTRHRER FOR & FITS OR
ANY %GQ;»«: OF MNHRECT, SPECIAL, i‘i"‘DE\’TL‘\L OR” LOE\;%EQUE:N?EA& Sﬂ«.f\é”:aES aF
ANY CHARACTER FROM ANY CAUSES OF ACTION OF ANY KIND WITH RESPECT TO THIS
AGRESMENT, WHETHER BASEDR ON BRE}&LH OF CONTRACY, TORT {NCLUDING
NEGLIGENCE) OR QTHERWISE, AND WHETHER OR NOT THE C}THEP PARTY HAS BEEN
ADVISED QF THE POSBIRILITY OF SUCH DAMAGE, AND (B) EACH PARTYS LIASILITY
Ji\’GEQ THIS AGREEMENT SHALL BE LIMITED TO OKE M‘LU’W DOLLARS (84 {}-’JO.{}GO}.
Yo Pariies agres that :;; the mudusl agreamenis mads in this Section 11 reflect @ relsonable
iiowmr‘ of riak, and {#y thal each parly would not enter into the & green* 4 w,ﬁmul thase
fmifations. on fiabilily, The foregeing limitations however, are nol applicable i any damags
arising from 2 preath of Saction 6, Confidentiafity, lo any monetary obligations arising dut of the
i obligations in Section 10, indempification, inciuding, but not firhited o,
y for afingatons of copyright infringement, or to any damagss refated & aptions for
jury o wiliful misconduct. The fimitations set forth in (B} sbove are nod spplicalile to
: 3 arising from works that are lost, stoien or damaged while such works are in Google's
cas*ody or condrot subiect to the imils set forth in Secticn 2.4, University's obligations sétforth n
shis Section are sublect o the provisions of Bection 12.13. i

12, CENERAL PROVISIONS.

324 R n%'mhstmdmg e furegoing, Google shall havene ahssq«, ion is digithz
ar v poriion of *M B ai’%h & Content nor 1 use any portion of he Googls Tigital (*fzpy as paft of

e Goggle Services. University shall not ha obligated to participate in any Proj :
&mf‘m Urdversity do% rid have sufficiant 's,,nds to perfonm iis budgeted ohiigations 4
Project Plas TGN, NOtWEL L.‘az"dmg anyiling i this Agresment ig the santrary, § Googis
de%f.ern«.ss=gs< iscratinn, not fo digitize some or 3l Selecied Content in conhedtion with
N O MOTE ; 15, whether due to cust issuss, conservaton & OneErns of otherwise,
Googie shall have oo nbiﬁqai on ic the University with raspect 1o digitiking or delivering the
University Digitat Copy with respect 1o such Salacied Content, :

W
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jaither Party may assign any of its rghts or delegats any of i dt—ﬁ?ﬁo mdm’
m'k}' wriiterz consent of the other Party, whic }
rrtv mae cz:s:«,fg'z J*f 'sehs r‘;c detnget

5 i cs ki dor 3(31
J}U e { té‘sa; is g

NG

s*sw'r\r at:i pmu s«d futhef t'm Googie ﬂ"u” “‘S!u:'& ’*hi* Agraa without
ersar-it-interest in connection with 2 merger of the sals of all or subsiantiaily ol

snpied assignment, delegation or ezansfe;' i awmanar:; hereof shail be null

123 Continuily. This Agreement shall be binding upon the successors and penitted sesigns
of hoth Perties. :

124 Notoss. Urless providad for fo the contrary in this Agrsement, any and sl notices or

oingr communications or deliveries requinsd or penw‘teé !0 ba miade urder this Agressrient s ’zd%i

be deemed recelverd [} upon receipt when delivered parsonally, (i) upon wrilten we of

receipt from ovemight o me. upon verification of raceipt of regintered or certifies mal or
upon verffication of recelnt via fawsmﬁ&» proviged that such nolics is also serd simultanecusly via
first clmss m x :a{‘:r.é?esaed as follows: i

§ o Linivars

The Uiniversily of Texas at Austin

Cifica of the Vice-Prasident and Chief Finangial O
PO Bo '%7"»3

Ausgting TBY13-8170

ATTN: Keviy P, Hegarly, Vice Presigent end Chief Finansial Cfficer

lec:s

With a copy i
The Uriversity of Texas af Austin

if 1 Google:
1o such address as provided at v FRAIE 3 b or as gtherwise
provided ir'; writing for such ":ef e purpnses. A secong copy of gvery notice i6 Google
shall be sent 1o the sams address, “Alln: Legal Dept”,

‘.OC;";».I '\( 30 (\45‘

=X

Contact information shall be updated in wiiting as necessary 1o snswre thet each ty has

ing aff such conlacts

125 Indenendsnyt Sonbacton The Parties berets agre and shall remain |
contmacters, and nghing herein sha:i He dezrned {0 creale anagancy, parinersiig, of i
nehween the Parties hevelo. This Agreement does nol affect any right that either P
nave had, or shall have, Independant of the Agreemenl under appliceble law.

gpendant
yenilgs
¢ ot

1R bed

18 Waither Party shall be flabie for fafing of defaying performan
7*;%“;(33&‘ resuiting | fram any crndition beyond its roasorzai,ic cottrdd, nciuding butnot
oOVRITIMS Ea:i§a:3:"1, acw of tgrorism, earthguake, fire, flood or ofher acts of Gf
conditions, nowst feilures, and internet disturbances. :

a of s
ftead o,
. tebor

127 % ¥ oany provision of s Agreemant shall be adjudged by anyi court of
Sompaien i utzcm fe unenforceable or invalid, that provisian shall e fimiied o eliminated
to e minimum sxteet necassary 56 that this Agresment shalf otherwise remain i full f*we ang
nain enforosatle batween the Parties. g

effect g
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e of either Parly to act in the evwza: of @ nresch of this *“«é}%"‘-’{::m’ﬁni
cemad g walver of stich § reach or & walver of future brea ahe&

Ng pmv*czcn of tis Agreemant s intended o confer th sights,
ons, or lishililes hereunder upon any person or entily ofher: *hﬂr the
? SUCCBsSSOrS and assigns, ‘

1 peragraph headings used in this Agreemant are g e'*ed for
¢ the meaning or interpretation of this Agreement.

1.4 A . This Agreement sets forth the entvs understanding and agresment
between § .szes and may be amended only i & writing sigred by hoth Partles :

)

. nonise Tax Cedification. Soogle is an out-of-siale curporation that i not s;: o}ec
Teoxas Franchise Tax.

™

puie RKes To the exigni that Chapler 2280, Texas Gowern Coge, is
o > {0 iy Agreem@ni and is not praenpied by ofer applicable law, the dispute fesolution
DIGLASS Provis or In Chapter 2280 und the relaied nies adoptad by e $e,<z_.s:Azto,'r=ay
Generd pursuant W Chapier 2260, shail be used by University and Google 1 altenipt 1 resoive
any claim for bromnh of cuntract made by Google ihiat cannot be rescived in the ordinan g & urue
of husiness. Th fef Busineas Officer of University shall examine Googie’s «
countertiaim and negotiete with Google It an effort to resolve such claims. The Pames
ﬁpecﬁzcaih agree st ) neither the sxecution of this Agreement by University nor any other

i % o naction of any repre sent tative of University relating o d‘sz; /&qraeﬂ‘t,n"

A5

R

infendsd o constifule a v University's or the state’s sovarelgn rmmunity
ersily has notwaived s Tight 10 seak radress in the Courts,

{Rast of pags feff intentionally blank.f

12
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I8 WITNERS WHERE 3 : Jad as of

ihe “Effscthes Date”, v

Gongle e,
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Googie and The University o ag gt Austin
Cooperative Agresment

Attachment &) The University of Texas Loge

As sat fortn iy Sectinn 8.4, the Loge of The University of Texas at Austin shail be an interfocking UT,
rapresented below. :

GOOG05000380
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CUCPERATIVE AGREEMENT

Tris COUFERATIVE AGREEMENT {the "Agresment”; s entersd iitc by and b iwm-:-f“i Google no., &
Lat\i’wc;re o0 p'*' stior: with oi‘ﬁcas at 1800 Amphitheatre Pdrkway Mourtain Viaw, Cafifornia 84043
; 8" fhe Hoard of Trusiess of the University of Hingis on behail of the Conillee on
tional \,0.“,@;'&%3:* {as describad in Seciion 1.3 neisw} OO and each universily Hsted ss &
'zsamxwr of $I0 i Seclion 1.3 beiow ?m' s agreed 1o the terms havein by exatuting 8 slgnature page fo
thiz Agresmerd {each such undversity is refarred hermr as a "CiC University™), all such universities are
(.Cii(za.«x"z;iy refarrod o herein as the OIS Universities”, This Agrwment is effective ax of the date signed
by Guagle é}a%cw the © ve Dale™). Boogle, TIC, and sach CIC Univarsity heradn are somelimes
refered 0 hersinafier § wlly as s “Pegy” and oofiestively es the "Farlies™

BECITALS

WHEREAS, Bach G0 Unbrersity s & ledting zcademic institution and has amassed a@n enormous
oollention of wirks & various medie; and

YWHEREAS, Google pravides the pubiic wilh access to web pages on the Inlemet, among sther products
and services; and

HEREAS, Googn and the 010 Universities share & mulual infersst in making informatinn ava

YHEREAS, CiC Uriversid
wp right law o o
generat public for

s wish to digitize portions of thelr collsctions In & munner
1 aearchabile dalabase to faciitals use of helr collections oy s

HON, YERRACH and reiated Mrnoses; and

A8, sitios and Googie hczwc dgeterr ¢ that € would be most cost efiective, and
: the riak eging volur **as, in **zi, U’w vers fca "c; Eccuf”' 5, io create digitived sopies for the

<’.'i¥- UNW‘% wity"
A

3@ and di

s part of 2 single scanning projsch;

WHEREAS, Google i willy
use DUIposes and provids acoess “a t*z

':,

romn the collections of OO Univarsities for Googia's fair
works to sach OO University ss described hergin

l o

MOW THE
TIC Univers

i Acr'«i(}e’”tif\'z s* e rautyal covenaris set forth hereln, Goog

i Q‘?\? TG, angd each

DEFINITIONS

1. DEFINITIONS. C'ﬁpi‘ai‘zﬁd terms wili rave the meanings set forth batow:

means those portions of gach CGIC University's grint sollection that
i, nvwm ‘mme,s o make avallable o Google for wa lzing and thet Google may wish b

2 e idenified by Soogle and the appiicable CIC University. Tha term "Avallabls
ot S0 Uiniversity's Digital Content.

P %

12
names, and othar
tine to time,

7 means ihe trade names, trademarks, service marks, jogos, domain
S em feaiures of sach Party, rcspeciwa%y, a5 seoured Ly such Perly from

13 > orimities on lnstiuionsl Cooperation” is & corsostiuny of fweive {12) research
urdvarsities that hovate on a wide rangs of academic and admirisirative initiatives. The currert
members of the Univarsily of Chicago, University of Hinols, fndlang Univarsity, Unlversity of
fows, Univarsity of Mizhigan, Michigaiy Stale Unbvarsity, University of Minnesots, Northwestern Univers! ity,

Lisu\,mo,iy "sf “\C: et ’i*M’A{.iQ{}f‘ The Ohio Stele University, Pena bzw’« Univarsity, and a‘urfiw,

Unifvirsdy. Fog s Agreament, "CIC" s generelly wndersiond to rafer o the thintleen {13]

BOOGLE CONFIRDENTIAL K
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ated with the University of inois af Urbana-Chamipaign and
e CiC nmmixar institulfons. These libraries have a long histary of collaboration.
U ‘&E%éb for shared decision-making factilated by the GIC Administrative Offices.

“CiC Administrative Dffices” is the central TIC administrative siafl operating under the
iy for the OO vested in the Provosts of the membder CiC Universities. CIC
&awa Gf s gre located af 1818 South Neil 31, Suite D, Champaign, i 81820, The liscal agent
for wi«., i The 1“:3{«:2 0;‘" Lstass of the University of Hlincls.

1.8 “Copyright Laws” means the US. Copwright Act, 17 LLS.4. §8 ¥ sl seq., alf other
copyright lawe, niigs and reguistions worldwide, and all international t;es \,f""m'ﬁﬂ o pmtez:t"tg
sopyrights, inchuding the Bame Convention and tha Uribversal Gopyright orver‘tn" A% ‘i % same from
ims o time axisl,

1.8 * means & corvert condent from g fengible, angicg form into a digital slscironic
representation of zm covdend,  “Diglization”, “Digitizing” and "Digiized” shall have coresponding
meanings.

1.7 MEEns g parso ihat aucesses oy uses the Gougle Services.
3 3 “Goeoale Dinital Copy” msans a digita! copy relained by Google of the Selested Content

tat §s Digitized by Soogle.

1.5 "Googls Sen Se:w.u:s means Google’s producis and services thet are acoassible through
andgd othsrwiss provided b Fious computer end elacironic technologies, networks foan
clherwise) and syste u ding withou! limitation, robile wireless services '“'uj infernet-based sevines

accessibia through the Boogle Silas and any Google syndication pariner sftes.

neans any web site localed at & Coogls-owned domedn,
e therend, and all suctessor sites theret

LD

halt have the mesning set fort in Saection 4.6,

Yoy meens those works of Digitized Sslected Content thal are in-

el

b with which Google
o that iprary.

" mieens any library {at}'am v
Effective Dale concerring E)zts

iz Tornain Works” means those works of Digitized Selsctad Content that are i the

Copy” shall have the meaning set forth It Segiion 4.7

#4¢

means content thet a CIC Unjversity alrsady has n its

138 "Prolect” hieans a projest for dighlixing cerlehy Selected Content.
118 “Proiset Plan” means a written plan for irplementing & Project, The Project F’ far shal
ingh ;r*e the fuliowing: {2} tmetabie for Digitizing the Selected Content, (b} rsiructions iy & CIG University

ragerding how ?ne 8e scied Conient is 10 be nollected and retumed by Gongls; (¢} ma?enai %‘.3'3 cing
aliahiz (0 & CIC Univs

pracesses for the Salecied Content, {d) i reglirsd, tha amaunt of time gy i =rsity for
gamcrmmg mnsw stinn efforis; {8} the emount of time available 1o Sosogle from receipt of the Belecied

Countartumit ¥ s dus b be relumed 10 & CIC University; and (f) & dudsed for the Project,

e

any” shiali have the meaning set forth in Seclion 8.1,

Digitize or ooy amie into the Google Serviess, both colisctively and s component parts, including any
and el other wirks of suthneship Inciuded therain,

121 "8z Sontent” means the portion of the Availabis Content that :Eosqi@ desiras io
L o Ontent o

GODSLE
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122 “Sourze CIG University” means the CIC University whers the Sslected Content was

i have the meaning eet forth iy Section 8.1

and. Selected Content ¢ be Digitizeq. Google, the L0
«s, avid eas:‘ C University shall collaborete o eniify Avallabis Conlend that Cuac
; The CIC Universities agree thet thay witt colisctively commit Avediedie O
18 800G.068 ”oimse,s w the Digiization offorls under this Agreement. inciuded in the
orit @ D0 Hbrs ings that add new and unigue son is,. $ fo Google Services, and
3{;::&@ @ of disinclion” from aoross the CIC Hbraries that wifl be recommended for Digilization n ol
.-ss micaied in Section 12,1, Guogle reserves fnal discration over which Avallable Content it will Bigilize
{Sefacted Content), but colisborate with the CIC Administrative Offices in making f‘rsese dGeuisions.
Google, te DT Adniiniatrative Offices, and each CIC Univarsity shall cooperate in good faith and work
drf'r'*vﬁy to develop & sequence and timelabie for compisting the Project Plan for Digitizing the Selected
Content of the O Undversities.  Each Source CIC University will provide Goagle with efaaa‘* fer sach
Selested Content in be Digitized in the formaat specified by Google prier o Boogle Digitizing any Selecled
Content. Also, gach Bource CIC University wilt provide Goagle with an identifier such as an QCLT call
nrnbher for each et of the Avaliable Content 25 50010 &s reasonaldy possivle after the Effective Dale and
orier to the commaencament of Digitization afforis under this Agreement of the Belecied Conlent provided
by sueh Source CIC Universily.

2.2 Dutiscting e Belscied Cor“rert Each G University shall ba resng

pulling and moving the Seiected Content o2 designated location at e T Uni
re-ghslving ¥

‘.‘

ivde for iocating,
v as welf as

e Selected Contani when '&@ "mmz.at;cm s compistie. Lipon commancems m 05‘ 2 P*o;e

art consistent with genersl guidsiines eet forth by a CIC working group, each CIC Universily qmz
seriorm any oonsgrvaiion efiorls that the CiIC University determines ave rog fir L.,e assnciated
Belected Content. On 2 rolling basls, as this conservation effort is compisted, each CIC University shal

provide the conserved Selected Content fo Soople for Dighl
2.2 ¥

o B designated o0

g

worting and Blotng ihe Selecied Content. Google witf move te Selested Content
sation at the CIG University facility to a Digitization facifity confrofied h ¢ Google
fels

Guogle witt nrovida df"‘ be responsibis for commercially reasonabie transport methods and @m;}orary
orane Aroes appropnate Tor the Selected Cordant in accordance with Section 2.8,
&4 Dioitiring the Saiectad Content. Soogle wilt be respunsible for Digitizing e Selecled

Content. Sulisct W handling constraint or procadures spenified in the Project E—Ea‘.f \:x{}OQO ghaedi it is
aoig fhsc\ elion deternine t‘.”w best 1o Digitize the Selecled Content, su long a5 the resuiting digial files
farm 10 @ minkourn speci rxsacar esiablished by Gonghy i consuliation wilh the CIC Administrative
{}i? RS, the {‘..C Lindvarsities, and the Qther Libraries. While the Selecisd Content is within Guogle's
i shall use commertially reasonable efforts o mininize damage 10 the Sefecte
ing the Selected Contantin accordance with handiing instuctions zet forty inthe

2.5 Retarn of the Seiected Content.  Goggie shali seturn the Seiec e:a:’ Cordent i the
designated piok-tp iccution at the Source CIC University ard in the ke manner in a i was coffected
ofter Boogle completes Digiizing e Ssiected Conlenl Soogle will provide andd be rssponsidie for
"wnﬂermaég reggonable rensport methods appropriste for the Belecied Condent in acoordance with

¥

#

2.8 insurance Coversge for Digitization Operalions. Al risk of inss, demage o desiruction of
materials wili e with Soogle from the ime mat Google actepis possession of the maleriais unlll they ars
retv*neﬁ i the Source CIC Uinjversity; provided that sach CIC Universily agress that Soogie's obligation

1 not sxcesd 51006 oy any givan text and that Coogle’'s maximury Hability for any darage or logs o

LENTIAL 3
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de's cusiody resuiting from g single incllert or gvent will not excesd one million
ur}oma will cary reasonabdy sufficient insurance vvm‘ a reputedle indspendent
mrovider nsuring sgainst the visk of loss, damage, or destruction of masterials enlrusied o Google's
ssstody, and will ;‘;Waf;ae‘ upon request of & OIC University, & cenificats of inswrancs evidensing sush
noverags. In general, Googls «w% g‘zc:wdo 7 transport methed and temporary slor cr;e area that is
se“"»{,ab.s: olaan, dry, oo, free from insects and oiher pests, protected frony ‘vr' and securs against
Howsver, unisss the CIC "\dmir'isirnﬁ"e Offices or & CIC Unlvarsity makes Google
X e n-standard care, ranspor, storage antoyr procs :58ing and Qoogie
dacides i ¢ ia'w";ra with digitization of such ﬁems Google shall have ro responsibiily o underlsks
specint efforts (o address anlque oy mgi s sonditfons i its ansport, storags o hendiing of individuat
gems. Fach QI ¢ sty will g'evxga Googie with 2 good faith estimale of the valug of any Seleciad
Contont apgroved for removal from the G0 Undversity's premises and will provide Google with an
Eemnizad sl of any such melerigls.

Selectad Gontent §
cioliars {84,000, 000)

18 peid by sach CIG University,  In addition to cosis miutually agresd upon by the
alies, gach CiIC University shall be responsible for the following costs: {a) those related o lccating,
puiling andd moving the Selested Content 1o a designated iocation at tha Souros T University facility a3
wall as re-shalving the Sdlected Content when the Digitization is sompiste, (&} those reletad o sxisting
CIC Universily emplovess and agenis whose perticipation is contﬂm;iaied Ly this Agroement, {¢) network
handwidth ans sirage requirsd by GIC University to receive alf of the University Digital Copy, {f)
«wy consarvation zfioris that Source CIC University elects t m@ take on the Ssissted Conlent prior ©

Digiizing, and {e} barcoding andd associated dala entry to barcads the Selected Content,

Q

dition tc costs mutually zgreed upon by the Parties, Googl

36 ,@Mhm {o Google emplovess whose partisipation

'Lz ’Mf wa.\, an sm*v ¢ and oiher squipmsnt or wechnology used W

{¢} space required and o?her facilitles used io Digitize the Selected
Seiented Contant from the Source CiG ii"iévéf”?" {z cém where he

!\f y.@*;‘ i 2 Google designated facility and baok 0 the Sowee CIC Universi i;

w Selecied Contand 18 normally Kept, plus any incidentsf storags at & a'){;a,e gesignated

J;a:‘ §

l:'b

.»i
1R

@,e! #

5. Nodwithslanding the faregozr,,, the GIC Administrative Gffices or any CIC
University ang gie may jointly develop & budget to advance courdineted planning for sach University
Froject Pian, pursusnt io which the Parties mav aliocate the cost of researching igentifying the
Avaiiebie Content andior Seiecied Content, conducting consenvation  sssessmants, serfoming
corservation work ‘v:i perfonming any eqqrwd copyright research and \,Eﬁ?«rarﬁfxs,. érv such budget

agraed 10 i writing e parties wil iake precedence over e provisions of Segtions 3.1 and 3.2 gbove.

4, DWHRERSHIP AND USE OF DIGITAL SOPIES AND SERVICES

4.4
{&) mpliange With Copyright Laws., The Parties understand that the Selected Confent
may ingly & wotks that will be irewded heraunder as Public Domaty Works and some works

hat wii sted hareundir as In-Copyright Works. The Farties agrse and intend to periorm
his Agreement i complience with aff applicable Copwignt Laws and witheul infringing. e
frfetieciual pronarty rights or any similar tights of any third ;}arty.

() Deiam ring atits
reasonabie éésc{\,‘sm ’ww 0 Cﬁ#egc'sze Sef-vc‘ec u)mem ufv*bf app m'abiu mﬂwigiwi Laws,
Notwittslanding sunh. determination, I any Parly belleves in good faithy that any pent of the
Salncted Contant should he trealed ag an in —.,op yright Waork under yzpp;-‘abie Copgight
Laws, an¢ su nofifiss the other Parlies in wilting, then, within foriyegight {48) howrs of anciher

Party's reneipt of such notice, such other Party will lake soproptiats slepa 1o asaurs that it s

SGLE CONFIDENTIAL 4
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g fonward wﬁ: e, sunh part of the Delested Content as an in-Capwright Waork
sl a,va/,m“’? Lo

“Dotul’ Progedwrs. Throughout the Term, Google will implement and mamtah the
v Of OCONSeR wi'ms‘aby the capyright holder can requsst Google not to Digitize apecilic
Et wmr ;;v utfed in the Avaiizhie Content or the Selected Caontent ar, f ana or more of
such i <> Morks has already bheen Digitized by Google, 1o caase the display or use of
such relupyrk h' W emc made by Google uhder this Agreerent. If Guaogle deternines that
eking the request is the copyright holder or has appavent suthonity to sol a:m
Y 5.5!"? rolder, Soogie shall promptly comply with such request sng promplly
anc eacks CIC University in weitlng of such request I the requsest requires & OIC
ake aclion iy sease the display o use of the In-Copyright Works or o delele w’-é*
ae-Uopyright Works frony the | ﬁ\«arsrigngrzz Cony. Within forheeight (48} hours of s recaipt of
Q‘ rpstice, the G0 and sach GO University shali {alcease the dispiay or use of the s.g‘?"f‘...\:it‘x'
gital Topy of sach in-Copyrighi Works and {b} delete any such in-Copyright Works § and fo the
ent that such wirks were previously prov.ded as part of the Unlversity Dightad Capy.

N

t
4.2 Ownarshin of Selesied Sonent and Googis Digital Copy.

shi of Sveilable Content and Selected Content. No Farty to this Agreement shall
. Hte o interest in or o the Aveilabie Content or the Selecied Conlent
s under! ving the dig tiov provess), except where such Farly acguired o
ile or inderests prior o o independently of the performance of this
Ag*w.*zea. »iving sst forth i this Agreement shell be deemed o ransfar to any Party any
ownership or infeliaciual property righis i or 1o any part of the Avaligble Contant or the Selentsd

Contant.

{b3 Chwe Bigital Copy. As among the Parties, Google shall own all rights,
;3?‘ EEH z@ H}f‘& i snd to e Soogle Digital Copy, subjact io the fighis ::‘ e ccpy**gi*f holder
weees for pariicular In-Copyright Works made apariof the G i Copy.

4.3 Gongle's Use of the Google Digital Copy.

=5, Sublect o e rpstrictions set forth i i%"iw Agresmernt, Google may use
iy, i whole or in part at Guogie's sole discration, as sart of the Google

"'E:x“ o the Public. 7o the extent and for so §aza<3 as -Gcogi& uses sl or part of

Copy in connection with the Google Servives, : & service ot 1o
N t?m\ {fy permits such End Users o search s\o E“ the ?’u%}f Emmuw and e
ske pnEaingd in such part of the (‘nugle Digital Copy using wdex of the full fext
] ity dinpizys search results for such Public Domain Waorks ang in-Coperighl Works as
t forth in Seotions 4,30} and {d) beimv; and ) serves and displays g ?ui, taxt or cordent of
such Public Domain Works,

£§?‘= C%i:x:'utgi' D it '31 bop«v & a of heu. me in ‘h=- pu’al.f d«::;r e or, ;f in cwyxgw, i(\ ‘m@ extant

on, ”'nm‘g "*if\er thrgs, ia g!} 'ndw th@ .ui% iext m r"m*e‘ H f‘{m“g {ngzmi
¢ and display full-sized digited images correspanding fo tuse :)omor G maks
i Of qm tent for printing andfor download, and (ivy make coples of such }}a"{s&m of
anii provide, livense, or sofl such copies (including, withoul irmitation fo
To s dlear, v the event that Soogle hag rwces‘;»f’ & written license o
; ? -:Jf"} the appiicabie copyright holder o use In-Copyright Warks In me
il C}‘W L:f)r}cgkw may use those works in any manner permitied under the tenms of
SE-OF trar permission. Goagle shall be solely responsible for ensuring that s use. 0‘”
Sopy i authorized by the relevant copyright heiders or Ly appliceble laws
aLs.,;(fzf"f‘ w:m; Law

s-swndi
'?‘(J-C-z-

Ois'zar Wit
Google i
.&‘uc?; v

e
SOGGLE GO

(93]
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AR Chher Works. For ait other portiuns of the C‘ocgi' igital Copy,
its use of such porlions o () hdexdng the full ted orcordent of s

dispiaying \:ezzri‘:t‘ rasulls, and ) sarving and dispiaying tu& of

portions; ind ach nase, ovily if and 1o the exient such uses are

i

b(}pvf.g nt 3

4.9
Digitat Copy
rhnologing mae.
accass i any port
ors Hs websile
ubtaing i

Guogle shat
i} "emnf arud
such

&l Privagy.  Google shall implement and mainiai
L e possession or under its condro commmc‘ai‘y masmmb«
&3 {8.3., twough use of the rabots i protoces} to rastiot unauthor ze auon }atac
v of the G;}ogge Digitat Copy that is n-copyright. iy addition, Google asnall maintein
‘c" ooy that govemns the collaction, use and disclosure of information that Google

4.8 wwrship and CGontrol of B3oogle Servicas. As among the Partios, the Gougle Servives
and s cordent thersin arg, and al all tmes will remain, the exclusive proparty of Googis 0* i pariners;
nothing in s Agreement m ies ary traasree t the CIC Administrative Offices or an v GG University of
any awnership inlersst in the Google \18"'\1' The CIC Administrative Offices ared each CIC University
ascknowledge and agree that Songds retaing contfoi of the Google Services, and that the design, layout,
canterd, functions end Yeaturss of xe Goggle Services are at Google’s disuretion, f\otmins*am NG
anviiing to the ountrary in this Agresment, Soogls is not required © make any or af of the Googie Digital
Copy avatiabis through the Google Sarvices.

4.8 a8 Bofution.
(&} i ghoud the Term, Google wili provide searchabie ucc,

$

for tha GH Linlvarsities, thelr patrons, rasearchers and staff via &
“Hostud Satuﬁm& 1. To fe exient portions of the Google u‘mit' uop ¥ &g o beoome |
mublic doma f i copyrighl, {0 the extent Google has < obtained the written \>umss'm
copyright ho 'if«r Googhe will £} sarve and dispiay to users of the Hosted Solution fuli-sized digite
: ponding to those portions, and {1} make avaliabie o users of the Hosted Solution

or downinad. For all other portions of the Govgie Digie! Topy, Geche shall
ssarch resuits and texl or content oniy to the exient permilied under applicable

IOTVE CL“C

By The Hosted Suiution will beprovided at no charge to the CIC o the TIC Universities.
{3 ign. lmyout, content, funclions, featires, reliability “ﬂd performance of the Hosted

Sofutians wiii be delermined by Googe bul substantielly simifer in guallty end effiviancy o that
pravides oy Gougls 1o any Other Library,

{d} 3 Tarm, & CIC Univarsity may raport problems with the Hostad Soiu?im i:)
Googis’s achnival oonlag iard the Parties w;i work o resolve such problems in & commaenchal

rgasonabda tne and mannsr,

fv

4.7 University Digitel Gooy and Estabiishmant of Escrow

{&} o v the Parlies in writing,
ine term Jniwxsiw iﬁg&a? Copy.” as used in this Agreoment, 1‘;’3@‘”‘ sa0 ey of the Belecied
Content Digitized by Bocgle. The Universily Digital Copy will consist of (&) 2 sol of imege and
’)L’r% 2"2 ifes, Gy} associated metadnformation about e Rles such as which image fHes vorrespond
izad wo'k and {c} the logical order of those Wnage fles. Soogle will create the
3t Gopy as part of the Projest.

Jeposit,  As Google “suscessiully provesses” ihe works contiied v the
3 nient <3s:»ogi° wili place the University Digitel Copy of such Selected Content in

esorow ON & senure server maintained by Google at Google's cost and expense. For purposes of

this Sact -m‘ 4,70y, Geoogle will have “Successiully Processed” the wotks oondained in the

Sefected Tonlent when Ooogle determings it has salisfastorily gone through 2 stages of

Gongle’s )'qﬁ i::;r:. st processing and qua‘?“ assirance procadures. The por

Uriversity 13

tions of the
Copy that are in escrow are hereinafier referred to as the ‘Escrow Deposit

GOOGLE CONFIDEN

o
<
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2 of Works Heldl in Esorow. Google wil make one copy of the wor
i u%e *(;r gownicad by the CIC or Source CIU Unbversities as aet fo

3 in the Escrow
it Sentions 4.8

8¢ iong ay Google mainteins sueh escrow, Googla plement and
rea’*a:uu%c, ph*'cir‘aé and ~echneeamcai measures 1o »mze:i the Tsorow

;. Soogle wilt provide the CIC Administrative DOffices or & Rourse OK University
with i ab by 1o sample the files for one hundred (100} Digitized works per quarier fo assess
spanming quality

45 Release of University Digital Copy of Public Bomain Works.

1 of Fglease. in & meframe mulually agreed by the Parties, but nol io exvesd six
ale of scarming, Coogle agress to make each Successidly Procsssed Pubdic

i inﬁd in the Escrow Deposit avaliable for downloading by the spplicails

3 Downioading Public Bomain Works., This release of the Puplic Domain Waorks from the
Escrow Depasit shall allow for, at the discration of the Source CIC University, iransfer 1o gither 8)

3
X

secure sevver condigurad ?N such & puroece at the Source CIC Urdversity; o b} 58CLTe SeTvers

maintained and managed by a CIC Hosting Lilrrary {as defined in Saction 4.13 below) on behalf
W

MO Univeraities.

o
I

i.*Ol’”"’éf‘ Works Digilized_as Part of Qlher Projecls. For readily defined public
held by one or several CIC Universities, bt alrsady digitized by Google
ou:uz s the CIC without & ny restrictions on disribution, Google
ize such works again using the copy from & G Uniy @ provide @
sriother Horary evond the CIC.

giscretion may di
copy drawn fom &

4.8 Works i1 Dispute and Works of Uncertain Convriuhi Stalus.

spule. Nohwithstanding anvihing {0 the contrany harein, Socgle may withha
of any works net clearly In the public domain from the Escrow Reposit  Google's
or raisase of such work is the subiect of @ Gsspu e Detween Gooule and & ihird
s mvonyt, Google must inform the CIC Adminisirative Ofﬂ“ﬂs or the Source CiC
writing, of the specilic work{s} being withhsid and mr 3§ Hsmate. if stch
Univergity Dighial Copy have previously been refeased o a > University undsy
i, than thal OIC Unbvarsity agress to delete or destroy mny such portions of e
P Gogy In s possession of under s control.

ib} Waorks of Uncertain Copyright Status. The lerms of Section 4.1{%) notwithatanding, the
Sosrce SIiC Unbvarsity 3:;5"’§ have the right 1o claivt sccess 1 any Successhl by :”—’r eRssed Work
‘eo.&d&i i Sedacted Content that is not subject 1o an ; dispuie thet it deems to el the public
; whith Googls belleves is not clearly in the public domain, if the Sourge QIO
b =8 Godgle with acceplebie evidence i?aai thework is in the pubiic domain and
s3 e viges 5 writtorn commmiiment to indemnif fy or otherwise assume il isbility lor any dadns
ising from such 'access 1o that work along with assurance aareym*z 0 Googls that any claim
ew ing from suth access under sucly assumption of z;ab;i,iy will be satisfied.

Dhgitad Dopy of n-Copvright Works.

S5 noted in Section 4.1 above, Google may, i ways consisient with

; vigie Law, select anc Digitize In-Comright Waks cordalned in' the Soiooted

Camtanst, %m works wilt be part of e University Digital Copy and, as such, the Digitized files

witi be ined in escrow as set forth in Section 4.7 above and refeased i"* @ Sourcs CIC

\,-wvw‘s-i» as seb fortty in Section 411, Untif sueh time as hese In-Copyright Warks are released,

gie agraes to provide CI0 Universities with searchable secess 1o such In-Copysight Works as.
r{t\ o i Bention 4.4 ahove,

GOOGLE SONF;
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{5} Listof in-Copyright Works, Google wilt pm"sde the GG Adminisirative offives with & st
of the -Copwright Works contained in the Escrow Daposi.

~Comvriohy Works Meld in BEgorow. Sublect o the farms of
ad cepabdiity rom the esarow to the CIC Administrative Offf
or ong oupy of the digial 8ie for any In-Gopyright Work{s) heid In e,m- S tw
: foliwing releasa conditfons {each, & "Release Condition™) cosurs:

Ul-
o
;&
'5'
3

il Work baoeomes in he public domain;

b} a Party has obiagined pe'{z*i%ifm through cantraciual agrasments with copyight holders that
udies s?*e» right o mska & copy of the In-Capyrighi Work and to provide #f to the CIC or Source
QIC Univ

4 by the CIC
st of &

dished case mw exisls that in-Copyright Works cary be copied and he!
CHfices andfor the Source CIC University without mf(.,’sgmg ory the

)

copyright

{dy i at any & 300:}%ﬂ is

Govgis do ramedy any such faillure within nirety zvx‘} d'»zvs rsf""f’ :ia \m,\wem, ‘e.

event 8 & is naused by techndend probiems or causes similar 1o those described in Section
12.5, within stk fonger seviod as Google, working diligently, reasonably requirss o remedy sugh

GYJ?\!Q*P:, j s

wnistrative Offices or the Source CIC University and Google agree in wiling that
parlicusr in-Copwright Work or Works is lsgally supporied and sppropriate under
45 Agresment,

(&} the CIC A4
the refeass ¢
the terms of

The O Administralive \ﬁices or the Souwrce TIC University may provide writlan nofize o Google f &
e 'xzve i'zcx 2 HMalesse Condiion has ocourrad, which notice will describe stich Release Conddition tw
3 BSoogie il erebis the dowrdoading of sush In-Copyright Works seiong &5 G sgée, is reaso*zat:w
th .‘i the Redgass Conditionh has oocurred. Googiz may aiso enable the &
NS 3 {in a manner and tineframe deemed reasonable by the Partiga} if
xold;;‘** raei a-Copyright YWaorks in ascrow. A in-Copyright Works pri cvider! ;
usad anly & siiowesd undar Section 4,14,

442 Ownershin of University Digiial Copy.  As among the Parties, and subi
restrictions iy this Bacl

iect ¢ the
1 4 aud the rights of the t;o;;yrsqht hoiders and their icr«%e@s sach Source GHD
Urwwa.q shaif v @l righls, Hitle, and interests in and to the University Digital Copy of the Sedecied

Content provided .;y s&m Sourcs CIG University. Witho u«* fimiting the ‘ore"';*'zg (am?thx CIC nor anvy

U530 Liniversity shalt d
Hin Agresment, Orin

¢ oy othenwise use the Univarsity Digital Copy excepl ss expressly permittesd in
pauent written agreements wwh uoogie

442 Gond ;&érx‘ of iniversiiy. Rigitel Qopv. 1o a Ceniral Depogitory.  Bubjedt o the tarms of
té}is Ser-ﬁar 4 ?; i~ CIC Linjvaraily shali nave the: vight to- coniribute =i o ;zort ong of its Public Donwin
3e ihie 1,;:*wera?‘iy Digital Copy o a joini deposiiory or Cie’:g)t)ﬁiﬁoaca of digitat woeks hosted
e QIQ ié'ﬂiversity iibrajri&s. {suctr libraries ars refeired 3 heredn as the “Hostling
sha provision of Public Domain Warks t any such %-fostmg Ubrary, the GIC
Universitiss f"‘!‘i‘{aﬁ}?*i g -in $he jeint deposilory and the Hosting Litraries shell have enterad inlo'a wr‘t*er'
agreament and shiall bave provided 2 m;}y of that agreement 1o Guogle, which agreement shall (&
sontedn imdatons anihe Hosting Lzbsar o’ usa and distribution of the Universlly Digital Copy hat i ﬂt
sast as resiriche g the limitations piaced on the CIC Universities’ use and distibution of the University
igial Copy under his Agreemerd {irzducﬁn the resiriclions set forth iy Seclion 4.14 hermm, {)
srpressly name Google 25 @ third parly be’x@f;cmry af that aqre.emm; for ihe pu & of enforeifig such
r@sirictions, fc} provids 3 written commitment 1 indemnify o ctherwiss assume & v for & ny iaims
&r*cmcg fmm he %“‘ﬁng .éhrarses use a'z(' (*ifst‘,butmn af she Umvemi i}xgu? Capy along with assurance

3 de B wy under such 33«0%33@" of
¢ 27 d) req: e ‘i‘e Hos mg Ub: aries to ide’l x“y t'xe woriﬂ in the fdrsxvarsz\,« f‘agmﬂ
on 1’39 appiicably web page or othar access point, 2z “Digitized by Cougle™ wwin a
anner.

m Hor 1

GODME QONFIGENTIAL 3
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Use of University Disital Gopy.on the CIC University Websiie

Each Bowrcs CIC Univarsity shell have the right (o use the University z)%;, Cog)y of the
soted Conterd provided by such Sowce CIC University, in whady o In pant, at the CIC
Univarsity's aole disorsiion, $i..‘3i—"(.»t i appiicabde Copyright Laws, as part of s»*’sﬁces offered on
e QIO UniversBy's wabsite io advance ils academic purpeses 0 sugport ihe nstruction,
resaarnly and schodarship of 88 sampus community,

£ Urdversilies may not charge or racelve payment or ciher consideration for the
niversity Digtal Copy without the express written con ~;\ent of Google scapt that the
'S ‘i< s may recover Fom its end users costs for print and copying services.

o CIC andd each CIC Univarsity agrees that o the sxtent # ‘nake‘ any povtion of the
University Digital Copy publicly avallabie, i* wili identify the works, in & stalement on a web page
oy offef BLCesEs pcart t be mudually agreed o by the Parties, as "Digities d bv Gongle” or In &
subsiantioly sirmilar mannes.

The TIC Undversities shail implement lechnological measures {e.g., fhrough use of the
: ;ﬁraim:{}i} o esi’* 3 automated accass o any portion of the U sity L}zL%t'zf Copy or
Y ¢ CIC University websHte on which any portien of the Uf‘i»@t"i!i“ Digitel Copy is

¢ f‘ Universities shall also take reasonable sleps o prevent th ;,&..hea. from (i}
i34 (‘t orwise oblaining any ;3th;051 of s University Digits! L,op, for commisrc

avaiabie

fowninad

PUDUSES, {s sdistributing any portions of the University Digiiat Copy, or (#} automated and
syslemai
Univarsity
Univarsity
website

W :a cawq from s websile image files from the University &l Copy. Each GO
i devalop mett‘tsm and systems for ensuring that subsian tmi ;Wi; s of the
g ai bupy arg i downloaded from the services oifered on the CIC Universify's
- otherwise dis wmmiec o the public at lerge. Each CiC Uy ss«erszzy shall also
et senurily and handing procediwes for the University Dightad Capy which procsdures
=ity agreed upon by the Partiss. Except ss exprassiy silowsd ufeén the CIC
J‘izgoa and CIC Universilies will not share, provide, B any postion of

s Digial Copy 1o any third party withoud the express wotien consent of 3o0gle.

¥
P

TONGS, o

The Parties’ obligations under this Section 4 shall survive the axpiration o
raent; except that {a) Section 4.1(¢) will terminata al the sxpiration or termination

. i Section 4.6 wilt survive for as long as Google sontinues o hold the Escrow
vC} Gongis's ofdfigations related 1o the sscerow will survive ur‘t:i the Escrow Deposit is

redeased pursuant 1o a Hals

zase Dondition or otharwise 23 set forth in Sectinn &

8. ACCESS, SUTHORIZATION AND SUPPORT

53 Agness. qaog 5 ‘,aai have the right to acsess Selected Content during the Sourze CIC
Universily™s businesa/stal? hours as required 1o axercise s rights and pes s obiigeaticns hereunder,
i requestad by Goggle, e Seurce CIC Univerelly shall make commercialtly re asm‘f’ fo efforts 1o provide
Coogle with 2oness o Selected Content outside of the Source CIC University’s business howrs provided
that Gaogle notifies the Source CIC University ot least two (2} days in advance 0? its iitent {0 aecess such
aiariale.

8.2 Authorization.  Tha CIC will desighate a «;mg e CIC Undversity program manager who

b subiect to Soogie's reasongble approvel.  The OO0 University program menagsr, vk.ng* i
conjunciion with the. V,C Admirdstrative Gifices, is- responsible for the Seiscted Donlent nvolved i any
"f()jef Pl sl s e gutionity 1o agres with Grnc:g‘ e znd CIC Project Management Staff on the time
rares ang ;zrr. res {a_,., cci.eci.‘.n conservation, and handling! asson vated with thel Selected
Comtet good faith believes thal the tme frames and proceo;zr'-x requesied by the CIC

eger an(ﬁmr the GIC are unreasonadle, Google shall escainte the matier 1o CIC
ot Lead (as ﬁasar;i,e'* below}, in which case Google and e ¢ i" L:u 'e'%" Project Lead
onfer 1 ras By the CIC and
witt be subjec! io “rao'“e‘b 108 csmble Jpro"ai The CIC University Project fe&a:ﬁ will be o single
individusl who wifl ssevs gs the singis point of contact for & communications releling to the Project. The

GO0G05000010



A-668

Case 1:05-cv-08136-DC Document 1053-3 Filed 08/03/12 Page 25 of 41

i Ma}gwﬁ L\,a $ rasponsitie for Astributing information fo the approgeiate individuals orgrouns gt
the CIO Unbvsrst andd for commumicating mfwm?tsm back i Google. Tha CIG rsr*y Project

{Lawd will alzo be
g o sha s -'zc;
for et

Ble for identifying an aporepriate alternative point of contact for instancas when
pig oy s nol the appropmate contact and the atternative onrtact will *)\, respansible
‘f m don s ihe CIC Universities,

b The CIC Administrative Clfices shall also appoint one persor 1o s8rve as the
admivistrative contect for Coogie, should administrative quastions or issues ariee during the Terr of this
Agrzement. This adminjsirative contact shalt be avalizbie szr'nsj em.m buginess hours (900 am. W

5:00 pam, Monday fwough Frida /s for e CIC Addrdstretive Gifices 81 & ielephiong numbsr and e-mel
addrass 10 De w-%cﬁ by the CIC Administrative Offices. Eachy OIC Universiy shall also appoint one
parson "G SOV 88 i contact for Ceogle for obtaining and reguieling the usse of the University
2 3t nontact shall e avallabls during regulsr business hours for et CIC
Umwméiy at a wobsr antd e-mall address 1o be provided by SHC Undversity,  Upon
exscition of ?ms a; a”a«sn Goagle and each CIC University shall identify these indiv
wioh may ba eme )

&, CONFIDENTIANTY

3,4 4

7

<
3,

entigiity.  Disciosure of confidential andfor propristary informetion  disclosed
hareurnder, ind g 18 existence and content of the Agreﬂmmt ang any information provided pursuant
o the Agreement shall be governed by the oconfidentiality provisions of mutual nondisciosurs
agresments. which have been exsnuled by the Parlies prior to the execudion of this Agreement {the
"NDA. Tae confideniiality provisions of the NDA are hareby incorporated by refererce info th
Agrsement. I acoordance we'é‘ e ;err“s of t'le NDA Ly axecw o Vf *‘w g \mm., aeh %
ok rewdides o ihe off =

dncumand & dmad

i 7?“:8?‘m€:.“ to r)e .'m..t\mt ¥ '>g,s ce»:c i by the Pa:?xes,

4’

y wiil issue any public announcement regarding the existance or eordent of
; other Perty's prior wiitter: approval.  Notwithsianding the firegoing
s tmrms of Sectzm: : »eiow Zoogle may include CIC Brand Fealures and/or a CIC Uiniversity's Brand
Fe fures i preserdations, markeling materials, and customaer fists during the Term so long as Coogle Tirst
mighes tha CIC andior the CIC i}rwersﬁw with specific exampiss of such presenials
msaterials, and custorer Hats and obtadns the CIC or the CiC Uzaivers;ty‘ s writtery approvel, which approval
may b withheld & CiCs or such SHC University's sote discretion, and provided Google uses the
Brand Feaaéures: m? i & manner that is subsiantially similar to the reweweu and approved uses. Lipon

reguest by the SIC Admirdstrative Dffices or a GIC U'n» srsity, Google will furnish o sampie of such usage.
Google shall not usa the GG or CiIC Universitiss’ Brand Feelres in a manner that misrenresents the
redationship among e Partles or impiles that the GIT or any CIC University endorses Google’s products

OF SeNICes.

7. BRAND FEATURES

Each Farly shall own alt right, title and interest relating t,, its Brand Feplures
'»*xamgies of Google  Brand  Faatures 3 located ab
mmErks bn! {or such other URLs Googis may proavide from ﬁmﬁ
2 b e ex;\resnl, y;ov;d@d irs this Agreement, nedther Pty rants, ahd the

otfer Party shall not goniire, any right, e of interest {including, withott fimita £ :any.mpi‘ecs ivensel iy
o i any m’*@r Fg 'm.reﬁ of the first Party; and all rights not expressly g;fc,.xﬁe,f? hereln are desy c;;f
withheld, - All use by Boogle r'f CiC or CIC Universily Brand Features {induding sy goodwill asaocxatc:i
thrrowithy :,Mr’i nuns o the enefit of the ui Urivarsity and aff use by a CIC Univer ity ar CiC of Boogle
Brand Features {inciuding :v;7 goodwilf associated therewith) shall inure o the benefi of Google. No

Farty shali chaliengs or assist others fo chaflenge the Brand Featuras of the other Parly smr@t io protect
v the olfer Party,
nor.shaft sither Party gifernpl o register any Brand Faatures or domain names that are eanfusingly sirdlar
o thoss A e Biter Party. Sech Party shall display symbols and notices clearly and sufficienty
indicating the irademeark siatus and owngrship of the other Parties’ Brand Featwres. Ko party shell modify

suoh Part ,«\ 5 sighits wilh Teshent 1o s own Br:«* Features) or the registration thareof

o

GUOOLE CORFIDENTIAL 1
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72 Ligenze to S0 University Brand Features. Subject to the terms s condilions of this
.&gf.&em»«'i Soogls, aech CIC University, and CIC grants to the other Partie amifed, nonexciusive,
personal and fsﬁ;ss,zbiimnsame, royaity-free license ding the Term o disnlay those of s Brand
Foatures expressly authorized for uss In this Agreement, salaly for tha pumposss axpr Msm set forth
hersin, Nohwiths irigg aeryindng o the contrary, any Party may revoke th med hereln it usa
that party's Brand Festires upon providing the ather Partizs with written notice thersaf Md & rezsorde
perind of fima {o cense suoh usags.

gn

¥

8. TERM AND TERMINATION

8.4
wffact for a ae:';o
the sxplvation i the
{mach a "Renewal Term™
i we i ik of either the 3'31 a h,m o a Rcm al Torm, The "Term
7 andd any Renewal Tenns.

his Agreement is effective as of the Effective Date and continues in full force and
;~ars, unless earfier lerminated as provided hereln {the “nitial Term™).  Upon
¥ one ye'?"t TS
ary at inast thirty (30}
“of ihis Agresment shall

¥

ion. Any Party niay suspend parformance andior termingle this &,.{“Péf“‘ ent: {f)
iy breaches any matariad lerm or condition of this &g nevt and {gids 0 oure
\,w%‘ hwa@ weithin :3(‘} days eﬁer r%e"»u" W"l?i{:"} r‘otlce f‘ere- }n or {ii‘; i anudh ?‘j*?; hetomes
£ nsolvancy, or
q, Of 1as ary
2ys “f ucys

S OF aasota os" d!“ esi ety

83
of this Agresmers
Unsiroy} aryy Sonfids
expiration of W

t of Expiration oo Teaningtion. Within thirty {30} days after expivation or lerminalion
vy reasen, oach Parly shalf return 10 the other Parly {or at Parly’s raquest,
ntial information of that Pari; that is'in #s pcsae&smn. T ¢ following sections sunvive
ninadion of this Agreoment: 1,415, 8, 7.1, & 8, 10, 11 and 12.

8. WARRANTIES AND DISCLAMER

Naranties, Google, CIC, and each GO University represent and warrant that (i
ity to enter info this & greermn“ and to perform s oiiigations hereuridar; an
finstes s vaiic and binding obligation, enforcaable sgaingt aucnrdance with ig

{% } his ;‘a(,m“rv
fErms.

Dis or. THE WARRANTIES EXPLICITLY SET FORTH ,‘Eﬁfbvé‘l ARE THE ONLY
"“ARR‘AN IES PROVIDED HEREIN AND ARE IN LIEU OF ALL OTHER WARRANTIES BY THE
PARTIES, EXPRESS OR IMPLIED, INCLUDING ANY IMPLIED WARRANTY OF MERCHANTABILITY,
TITLE, OR FITNESS FOR A P2 ‘3'&(?"( AR PURFOSE, WiTH RESPECT 10 SUBIECT MATTER
CF THIS ABRECMENT. WiTHOUT LIMITING THE SENERALITY OF THE FOREQURIG, EACH PARTY

BEECGIFICALLY DIBCLA ARY WARRANTY REGARDING NON-INFEINGEMENT k}? THIRD PARTY
INTELLECTUAL PROPERTY.

19, INDEMNIFICATION.

QUOGELE CORNPIIERTIA 11
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18, ?
pubiicly dinpt

o of Use, As used in this Sectionr 10, the woard “use” means copying, distripuling,
Hiicly pasforaying, creating devivative works, and a8 other use.

02 i Google shali, e Google’s sole cost and sxpense, defand the D0 and the
CHC Universities and thelr respattive goveming boards, officers, emp oyaes, mud agenls {oaiiaccve.y‘ the
IO indsmnitesisy) ageinst any demand, clalyy, action, sult, or other wroceeding ansing oul of or in
conneciion with any olaim asseried by any third party against g CIC ndemniies alleging that any o all of
the foll {wiﬂg wonsiitule ringament of the inteflectual property rights of any third party: (gl the CiIC o
the Gi3 J wroflies’ ms tsa Avsilabie Content and the Selected Content availaile o Google for
Digitization {oniy 1o the extent Hal such provision of Available Content ie alfeged 10 ne tirsct nr sacondery
LoDy ;g?a? infringemendy (B} 30%.&,’: Digitization of Saleclsd Content, {¢} Google’s use of the Coogle
Digal Copy, cluding such use by 2 third party; provided, however, that he fm's*qr;inq indemnification
encliles any hird-party claim to ihe extent #is based on or otherwise arises out of use of any partion of
the Uiniversity Digial Copy by the LI0 Universities, by any Hosting Library or sny cther third party after
such poelion has besn dowrdcaded rom eserow by or &t the fﬁfracz‘zon of the CIC Source University,
Gongle shall asiect f,u.z"asei raasenably approprigte for such defense and shi ey such: counsel's fees
and dishbursemants and ai costs and expanses of sult. Unlversities or CIC may partichats in the defense
wih counsel Of thelr own cholee, &l thelr own cost and expense.

0% By Bech S0 Universily. Consistent with and subigct o the requires zenés and Himitations
of the laws of e siale under which #t is orgenized, each CIC Universily (the ° inttemniior™ shall
defend Googie @t ¥s  divectors, officers, employees, and agenis {colis the "G t}og‘z
indermnites{sy') sgatnyt any demand, claim, action, sult, or other proseeding it arisig ot of or
i connestion with ‘ai asseried by any third party against 2 Googis & ss:e'mi"c—(. eieging Hhal any or
af of e following constifutes e infringement of the inlellectusl ;)rooc sty rights of any third party, {&)
sush CIC >rzf‘f>¥r‘~z*a~€ ass of any portion of the iinrvat‘szty Oigital Copy roeush portion has been
c*“w'ﬁaﬁﬂ: froum srowe deseoribed i Saction 4.7 nr:jlor {b} use by any third parly (i ‘u}(ﬁu”‘ any

Hosting Library} of Linivacsity Digital Copy of the yﬂ cted Content provided by such € CIC Uni versity
affer such pori i {x fer Unbeersity ?‘v;my Oopy has bee'" dowrinaded from the sscrow desaribed in
Baction 4.7, Yo u &Y, 11e furaguing Indemrmification excludes any third parly ciaimt ted relates to the
esorow dasorn 'wd in Section 4.7 above or the Hosting Solution desoribed in Section 4.8, # & third part

claim o Ws"efi by the indsmnification sat forih in ?!"éb 1038 a&seréed, eac;'z Cic 3*“(: mr*;i\?" agreas o use

Y

st oo 3 seal appropsials approvals or ye’nptior“
indemnificat’ Giple i“;de'w m:{s} Each CIC §ndemmtc3r *s}r{ne& qmeez

oh 1o the Gog
mrtitded 10 assen x.\ ST
Urniversity Dt

; ie federal or siate iaw in conneciion ws&" its me m

: ; s;ot i}f»: asserted to vitiate its indemnity cbiigations with regard to
Gmg%” i s fo third pariies arfsing from such use. The CiC %r nitor shed sslect sounsed
reasanably siate for such defense and shall mv such counsel’s fees ang ¢k senernts and ai
z0sis gna SXPENIES C'? st Google may partickaie in the defense with sounsed ¢ o choige, o iy
v cost and expenss.

HNowdhsianding anything {o the contrary set f
wations under Sections 10,1 and 10.2 shall be = o {a) payment by the
3 “ndemniior™) of off damages, judgments, .awards, fines, poneilies, costs and
""),,}ﬂnkeo {"3{""\1\'5& G amrwy’s feas and costs of s :{‘ finely ewarded for-such claim, or () amounts pald
¥ aetlomant of such cleim, provided such amaunts were approved in advence in wilting by the
hde*ﬁrsw' witich spproval shall not be unreasonably withhald. The faregoing 03,49@30"3 shall exist ordy
tho pasly s8eking & giary (i) promptly notifies-the indemnitor of such ofgim, {1} provides the
indemndtar with raesonable information, assistance end copperation v defending the lawsult or
pracesding, & e ndemnlior's expense, and (i) glves the dempiter B confrol and sole autharity over
Gey dipbonse ang setiement of such ciaim. The lndermmitee may join iy defense with counsel of s choise
21 it own custand sxpenss, The indemniior shell only refmburse the indemnitae for axpenses incurred
’b y ihe inderrmites with the ndemmilor’s prior vritten approval.

forth iy thig '“g;rcemx:‘}i. tha

. LMITATION OF LIABILITY
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i NO
ERFLOY £:2~&3 ’¥§'~"

i ¢ PARTY DR TS REGENTS, TRUSTEER, UIRECTORS, CFFIOERS
AGENTS BE LIABLE TG ANY OTHER FPARTY NOF TGO ANY THIRD F‘M’T“
CLAMENG %‘h BH ORUCH OTHER PARTY FOR ANY FORBE OF INDIRECY, SPECHING,
INCIDENTAL, EXEMPLARY, OR CONSEQUENTIAL DAMAGES, INCLUDING LDST REVENUES AND
LOST PROFITS, ARIGING QUT OF ORIN CONNECTION WITH THE FERFORMANCE OR SUBIECT
MATTER OF THIE AGREEMENT.

N NG EVENT SHALL aRY PARTY'S COMBINED AGGREGATE LIABILITY HEREUNDER FOR N‘é"
CAUSE W %ﬁ?&”E‘I’ZR ARISING OUT OF OR IN CONNECTION WITH THE PERFORMANGE OR
SUBJECT MATTER OF THIS AGREEMENT EXCEED ONE MILLION DGLLARS {$§ ,*.30'(},0{}0.(}{}}.

THE FOREGONG LBHTATIONS OF LABHITY SHALL APPLY TO THE LLEST BEXTENT
PERMITTED BY AFPLICABLE LAW, WHETHER THE ALLEGED LIABRLITY IS BASEE ON CONTRACT,
TORT {(NQUUDING MEGUICENGE), STRICT UABIITY DR ANY OTHER BASIS, EVEN F AN
SUTHORIZED REPRESENTATIVE OF A PARTY HAS BEEN ADVISED QF OR BHOULD HAVE
SBBILITY OF SUCH DAMAGES, AND WITHOUT REGARD TG THE SUCCESS
(IR EFFEQTIVENESS OF OTHER REMEDIES.

The Parties agras thet () the mulval agreements made in this Saction 19 reflect a ressons
of risk and {) that the Parties would not enter Intn the Agreement without thesa E:-mzi'

LA

ie afjocation
fans on Hability,

T 1f~ fa'e,yo' ¢ e {zma, nowever, are not c;}plscaoie i any damages arising from & breach of Section §
ty} nengtary obiigations arising out of the indernnification obligations in Ssection 14,
imm'f‘f:zrm ;‘“ﬂzmn bid not imited o, indemupification for aliegations of copyright infringement, or to

arry damages related 1o actions for injury to or death of persons,

12. GENERAL PROVISIONS

121 Mo
any portion of the Ay
Google Servi ;
r*z: be iaken with

n ataff requirsd 1
wmrer vy, e TS
Agraement with rasy

participats in the D

wiil then inforny Guog
minimiize vastimen
r‘iﬁ%‘if"‘ ify this
some sl Beles
issues, conssnation
with respedct to ¢ig

jon. Notwithstanding the foregoing. Google shall have no obiigation o Ulgltize

oie Ceivient nor to Wc d{ By ;mﬁ on uf the Goo«gga Digital Vo ~v as pari of t‘)e

ijkewiso notwithstanding aﬁy'?*’*r. i this Ay gmemen?, 1o the
HE %\z, ai,!zgatecz to pﬂmcaga'e nihe Dsqe i : ad in this

¥ y'a dacision nolio
iiiu pmg.ram shali m‘ ae m ade wz?hout .}f“iO{‘ t:' sw aizaz* Wi i'> the CIC. The GIC
of the decision of the CIC University as soon as possible o enable GO(‘UEP jis’
i operstio ns reguired 1o perform tha Digitization.  Furthermore, notwithstending
rent o the contrary, i Google de\tprm;nas gl s soje discretion, not io Digitlze
sntent in connection with one or more specific Projacts, whathey Jue 1o gost
concens or otherwise, Google shall have no oblmm'on e CIC or Universities
ng or delivering the i..rwe:m"ty Digital Capy with respect o o

kst
o r
<
z

122 Assigment. Mo Parly may assign any 0Fits rights or delegate amy of s duties under this
Agreemant without the prior written consent of the other Parties, which shall "»;31. unreasonably he
witnheld, except that sither Party may assign it righis and delegate #$ duties under this Agreementupon
writters potice ¢ the wther Partiss 1o a division oFan afffiale thereof (that'is not s coxmeitt o of the non-
aszigning Party, prowided sush division or affiliate agrees o be bound by'all of he terms haredf; and
provided furthsr thut Google may assign Hhis Agreement without consent to @ suctessor-in-interest in
connection with & merger or the sale of afl or substantially aff of s asseis. Any attempled assigniment,
delegslion o tra arogation hereof shall be null and void. This Agreems el be binding upon
Hem SUCCOSROLS £ syitted assigne of both parties.

123 HNotices.
othed gommunicat
fayf fo the CIQ ¢
2t the address id

"
RO

ERRC R

iosy provided for to the contrery in this Agreement, any and all notices or
s or defiveries required or permitied o be mede under thiz Agreer r‘m" st hall be sang
G0 Administrative Offices &t the address identified above () 1o a 10 University
ed on the sighature sheet, and {¢) i 1 Google %o such addrass ss »pmvzdecf a
skl or as othenwise provided in wriing for such notice purposes. &
second copy of suely notics o Google shall be sent o the same address, {fAkn: Lagal Dept” Notics

GOOGLE DONFILENTIAL 13

GOOG05000014



A-672

Case 1:05-cv-08136-DC Document 1053-3 Filed 08/03/12 Page 29 of 41

skl be desmed renedverd {11 upon reseipt when delivered personally, {1} upon watlien verilication of
raceipt from gvernight courler, (i) upon verification of recsipt of registered or ceriified rmall or (vl upon
verfication of yeceipt via facsimile, provided that such nefics is alse sent simuitansously via first class
mai. Contast infaroretion shall e updated In wiling &s necessary 10 ensure that ali Parties have current
information regarding 8 such contacts.

124 independent Qundraciors. Google, CIC and the CIC Unbvarsities arg and shall remain
independent contmadnes, and nothing herein shall be deemed {o create an agency, partnership, or joint
veniurs among than, This Agreerent does not affect any right that sither Party would have had, or shall
bave, ingdependant of the Agreement under applicable iaw,

2.5 Forgs Malewre, Mo Party shall be lieble for failing or deleying perfommance of s
obligations resulfing from any condition beyend Bs reasonable contrel, including bul nst Hmited fo,
governmental action, acie of terrorism, earthguake, fire, flood or other scts of God, abor conditions,
powsr fafiures, and Intemet disitrbancss.

128 Genmyal. i any provision of this Agreement shall be adjudged by any oot of comp
Rurisdiction t ba unenforcaable or nvalld, that provision shall be fimited or sliminated 1o the mivd
extent necassary 50 that this Agrsement shall ctherwise remein i full
enforceable hetween the purties. The failure of any Party to act i the event of & breach of this
Agreement by anothur shall not be deemed a waiver of such breach or @ waiver of fulure breawhes. No
provision of tis Agresment is intended o confer any rights, benefils, remadiss, obligations, or lighilities
hevegnday upon any person or entity other than the Parties and thelr respective successors and assigns.,
The seclion and parag heatlings used in this Agreement are inserted for convenience ondy and shalt
not zffect the mearning or interpretation of this Agreement.  This Agresmenrt sels forth the entire
uridesstanding and agressoent between the Parties and may be amended only g sigred by both
parties. This Agreement may be execuled in one o more sounterparts, each : shadt be doemad
an oviginal and ali of which, when tsken ogether, shal consiiiste one and the sems Insrumant.

fent
RN
force and effsct end remain

ing Law, This Agreement shall be governed by Federal law withou! giving effect to
- of laws provisions, iy the event of any dispute or litigation arsing out of or reloting to
smeni, Pavkies agree that they shall attempt o resolve such dispute Inogood faith. I such
dispute cannd e resolvad within thirty days of being raised, the dispute sh & clevatad o the highest
leved at he corerading Parties. If the dispute siit cannot be resolved within an zuiditional Tirty days, te
sggrisved Parly or Parlles may e s lawsuil in the slate or federal courts with urisdiction to hear such
madters.  Nobwithsianding the foregoing, & Pacty shail not be preciuded from appiving st any time o a
cowrt of compelent urisdiction for & temporary restraining order, 2 preliminary inju
ralisf {0 preserve the staliis quo, grevent the disclosure or infringement of #is Cs

64

it or other equitable
dential infermation or
any othar inlelieciunl proparty, or pravent other reparable harm pending the resobistion of the disputs.

12.8
previsusly antared
Wisconsin, both
by this Agroemen
axtant necassarny 1o

: Google has
o digitization agreements with the University of Michigan and the University of
rembers of e GIC, The terms and conditions of those agreements are not supersedad
Rathar, in the case of those CIC Universities, this Agresment epplies only o the
Hw then o pasticipate iy the CIC project comenplatad hareln,

{Reat of page loff intentionally blank.j
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s et ~
Soogin o -

DAVID EUN
Vice President, Content Partnerships
Google, Inc.

2007.06.04 15:46:00 -07'00'
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i WITNESS WHERECE, CIC Univarsily agrees (o the terms of the Agreemaent atinchud hereto and DI
University's signalory o ihis Agreement seprasenis and warrants that e or she has the power and
Buy

Wority 30 accent anmd bind C8T University 16 the tarns of this Agreement.

4}
1y /
L0 University: ,,é'%”:;; / i
By: ,%/ %&f
SEAR ;
Prisg Name: &R..\%Lbiﬁ? SIDENT FOR, ;A
FINANCE & BURINESS! |

PENN STATE UNIVERSITY

;
Thasbias Y e f o
LI ,7,/‘., :‘}.g‘if’g 3
£ 7
ORGGLE CGOMFIDENTIAL 18
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CIC Univaosity:

Bl

Print Name: o, SWRENCE A& DUMARS

THe: FROVIST, NOLTHWES TERN  UNIVERS/ Ty

7 g
Sate AL S .
FRETION o »‘7(!(»1:./ \!‘({;Z«a'l/ 7

GOLGLE SOMFDENTIAL 15
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N WITHNESS WHERBOF, CIT Universily agrees o the terms of
Liniversity's sig
zuthority o a cept 0 bind TIC

e Te)
WL

Print *\««‘W Gary Q. Fothke
Tite: instatly President

Datac Aprit 12, 2007

ALE CONFEENTIA

s

the Agreement aRached herels ang 8IC
dlary Jo this fsg’*emen’t represents and warranis that he or she has e power ang
Universily 1o the terms of this &greement
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D University! Baiversiy of diinols at Urbana-Champaign

é;"’“é&ﬁ»%

Prisg 3"”*, Linda Katerd

Titla: Provost angd Vice Chanopilor for Academic Affairs

{abe &pvll 18, 2007
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this Agreemeni regresenis and warrants that he or sh
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M WITNESS WHEREDF, O10 Universily agrees o the terms of the Agreament attachad hetels and OI0
Liniversity’s sigrisiory fo this Agreement seprosants and warranis thal ke or she has the powsr angd
Buthority i acoept and Dind CIC Undvarsity to the terms of this Agresment.

OI0 University: Board of Tristess of the
Univarsity of ilinnls on behaif of the
Urdversity of liinuis at Chicago

1y e ; i
By: M aiile, K Comena

Frint Namaz Walter K. Knors
Titie: Compirotiar

Dats: o~
et BAL . BA O /
Attmal ¥ ifNAs g TV (e s x|

Print Name: Micheis M. Thompson

T

Tillel Segrstary of the Board of Trusiees

GODGLE DONFIRENTIAL ié
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EXHIBIT 24
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EXHIBIT 25
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EXHIBIT 26
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DURIE TANGRI LLP

DARALYN J. DURIE (Pro Hac Vice)
ddurie@durietangri.com

JOSEPH C. GRATZ (Pro Hac Vice)
jgratz@durietangri.com

217 Leidesdorff Street

San Francisco, CA 94111

Telephone:  415-362-6666
Facsimile: 415-236-6300

Attorneys for Defendant
Google Inc.

IN THE UNITED STATES DISTRICT COURT

FOR THE SOUTHERN DISTRICT OF NEW YORK

The Authors Guild, Inc. et al.,
Plaintiffs, Civil Action No. 05 CV 8136 (DC)
V.
Google Inc.,
Defendant.

DEFENDANT GOOGLE INC.’S RESPONSES AND OBJECTIONS TO
PLAINTIFFS’” FIRST SET OF REQUESTS FOR ADMISSION
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Pursuant to Rules 26 and 36 of the Federal Rules of Civil Procedure, Defendant Google
Inc. (“Google”) hereby responds to Plaintiffs’ First Set of Requests for Admission (Nos. 1-34)
with the following objections and responses.

GENERAL OBJECTIONS

1. Google objects to the preface, instructions, and definitions to the Requests to the
extent that they purport to impose obligations that exceed those imposed by the Federal Rules of
Civil Procedure, relevant local rules, and applicable case law. In responding to these requests,
Google has followed the applicable law and has ignored the improper preface, instructions, and
definitions.

2. Google objects to the Requests in their entirety and to each request to the extent
that the documents and information sought are protected from discovery by the attorney-client
privilege, the work-product doctrine, or any other applicable privilege.

3. Google objects to each and every request to the extent that it seeks information
that is confidential and/or proprietary information. To the extent not otherwise subject to
objection, Google will produce such confidential documents in accordance with the terms of the
protective order entered in this case.

4. Google objects to the Requests in their entirety and to each discovery request as
unduly burdensome to the extent they seek information or documents already known to
Plaintiffs, or which are equally available to Plaintiffs.

5. Google objects to the Requests in their entirety and to each discovery request to
the extent they seek documents not relevant to any claim or defense in this action or reasonably

calculated to lead to the discovery of admissible evidence.
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6. Google objects to The Authors Guild’s definition of “Google” as vague,
ambiguous, unintelligible, and overly-broad. For purposes of responding to these discovery

requests, Google will interpret “Google” to mean Google Inc. and/or its agents.

7. Google objects to the time period of these requests as overly broad and unduly
burdensome.
8. Google objects to the Requests to the extent they request information pertaining to

persons or activities outside the United States.

9. Google objects to the Requests to the extent they request information pertaining to
Google products other than Google Books, and Google’s responses are limited to Google Books.

10. Google objects to each and every discovery request to the extent that it purports to
impose a burden of providing information not in Google’s possession, custody, or control or
which cannot be found in the course of a reasonable search. Google has undertaken a reasonable
and good-faith effort to locate all relevant, non-privileged documents known to it at this time that
are responsive to these requests, but they reserve the right to conduct further investigation and
discovery as to any issue raised or suggested by any discovery request and to rely on any
subsequently discovered information or documents at trial or any other proceeding.

11.  Google has not yet completed its investigation of the facts relating to this case.
Any and all responses to the following discovery requests are therefore based solely on
information presently known to Google, and Google reserves its right to conduct further
discovery and investigation and to use at trial or any other proceeding evidence of any
subsequently discovered facts, documents, or information.

12.  Inresponding to these discovery requests, Google does not concede the relevancy

or materiality of any request or of the subject to which any request refers. Google’s responses to
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these discovery requests are made expressly subject to and without waiving any objections in any
proceeding, including trial of this action, as to competency, relevancy, materiality, or privilege of
any of the documents referred to or the responses given.

RESPONSES AND OBJECTIONS TO REQUESTS FOR ADMISSION

REQUEST FOR ADMISSION NO. 1:

As part of its Library Project, Google began in 2004 to digitally copy printed in-copyright
works in their entirety, without permission from the copyright owners of such works.

RESPONSE TO REQUEST FOR ADMISSION NO. 1:

Google objects to this request to the extent it calls for the disclosure of material protected
by the attorney-client privilege or any other privilege. Google objects to this Request’s use of
the term “copy” as vague and ambiguous, and construes that term to mean “to create one or more
copies, as that term is defined in 17 U.S.C. § 101.” Google objects to the definition of “Library
Project” as vague and ambiguous.

Subject to and without waiving its objections, Google responds as follows: Google
admits that it began in 2004 to scan, among other works, printed in-copyright and out-of-
copyright works from libraries in their entirety, and that Google scans some works without the
permission of the copyright owners in those works, as Google’s acts with respect to those works
constitute fair use. Except as specifically admitted, Google responds as follows: Denied.

REQUEST FOR ADMISSION NO. 2:

One of Google’s goals in its Library Project has been to digitally copy all of the printed
books in the United States, including in-copyright books, regardless of their content.

RESPONSE TO REQUEST FOR ADMISSION NO. 2:

Google objects to this request to the extent it calls for the disclosure of material protected
by the attorney-client privilege or any other privilege. Google objects to this Request’s use of

3
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the term “copy” as vague and ambiguous, and construes that term to mean “to create one or more
copies, as that term is defined in 17 U.S.C. § 101.” Google objects to the definition of “Library
Project” as vague and ambiguous.

Subject to and without waiving its objections, Google responds as follows: Denied.

REQUEST FOR ADMISSION NO. 3:

Google undertook the Library Project for commercial reasons.

RESPONSE TO REQUEST FOR ADMISSION NO. 3:

Google objects to this request to the extent it calls for the disclosure of material protected
by the attorney-client privilege or any other privilege. Google objects to the definition of
“Library Project” as vague and ambiguous.

Subject to and without waiving its objections, Google responds as follows: Denied.

REQUEST FOR ADMISSION NO. 4:

Google undertook the Library Project to gain a competitive advantage over other
participants in the search engine market.

RESPONSE TO REQUEST FOR ADMISSION NO. 4:

Google objects to this request to the extent it calls for the disclosure of material protected
by the attorney-client privilege or any other privilege. Google objects to the definition of
“Library Project” as vague and ambiguous.

Subject to and without waiving its objections, Google responds as follows: Denied.

REQUEST FOR ADMISSION NO. 5:

Google has entered into agreements with libraries, including the University of Michigan,
Stanford University, and the University of California, to obtain access to works for the purpose

of digitally copying such works, including in-copyright works.
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RESPONSE TO REQUEST FOR ADMISSION NO. 5:

Google objects to this request to the extent it calls for the disclosure of material protected
by the attorney-client privilege or any other privilege. Google objects to this Request’s use of
the term “copy” as vague and ambiguous, and construes that term to mean “to create one or more
copies, as that term is defined in 17 U.S.C. § 101.” Google objects to the definition of “Library
Project” as vague and ambiguous.

Subject to and without waiving its objections, Google responds as follows: Google
admits that it has entered into agreements with certain libraries, including the University of
Michigan, Stanford University, and the University of California, pursuant to which those
libraries request that Google scan books, including in-copyright works, provided to Google by
the library. Except as specifically admitted, Google responds as follows: Denied.

REQUEST FOR ADMISSION NO. 6:

In order to gain access to printed works for the purpose of digitally copying them, Google
agreed to provide libraries with digital copies of works copied from the libraries’ collections.

RESPONSE TO REQUEST FOR ADMISSION NO. 6:

Google objects to this request to the extent it calls for the disclosure of material protected
by the attorney-client privilege or any other privilege. Google objects to this Request’s use of
the term “copy” as vague and ambiguous, and construes that term to mean “to create one or more
copies, as that term is defined in 17 U.S.C. § 101.” Google objects to the definition of “Library
Project” as vague and ambiguous.

Subject to and without waiving its objections, Google responds as follows: Google
admits that it has entered into agreements with certain libraries, including the University of
Michigan, Stanford University, and the University of California, pursuant to which those

libraries request that Google scan books, including in-copyright works, provided to Google by

5
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the library, and Google provides digital copies of those books to the libraries which, pursuant to
the contracts, may be used only in ways which do not violate copyright law. Except as
specifically admitted, Google responds as follows: Denied.

REQUEST FOR ADMISSION NO. 7:

To date, as part of its Library Project, Google has copied millions of in-copyright works,
without permission from the copyright owners of such works.

RESPONSE TO REQUEST FOR ADMISSION NO. 7:

Google objects to this request to the extent it calls for the disclosure of material protected
by the attorney-client privilege or any other privilege. Google objects to this Request’s use of
the term “copy” as vague and ambiguous, and construes that term to mean “to create one or more
copies, as that term is defined in 17 U.S.C. § 101.” Google objects to the definition of “Library
Project” as vague and ambiguous.

Subject to and without waiving its objections, Google responds as follows: Google
admits that it has scanned millions of in-copyright works from library collections and that,
because Google’s acts constituted fair use, permission was generally not sought or granted with
respect to some of those works. Except as specifically admitted, Google responds as follows:
Denied.

REQUEST FOR ADMISSION NO. 8:

To date, as part of its Library Project, Google has provided to libraries digital copies of
millions of in-copyright works, without permission from the copyright owners of such works.

RESPONSE TO REQUEST FOR ADMISSION NO. 8:

Google objects to this request to the extent it calls for the disclosure of material protected

by the attorney-client privilege or any other privilege. Google objects to this Request’s use of
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the term “copy” as vague and ambiguous, and construes that term as that term is defined in 17
U.S.C. § 101. Google objects to the definition of “Library Project” as vague and ambiguous.

Subject to and without waiving its objections, Google responds as follows: Google
admits that it has entered into agreements with certain libraries, pursuant to which those libraries
have requested that Google scan books, including in-copyright works, provided to Google by the
library, and Google has provided digital copies of millions of those books to the libraries which,
pursuant to the contracts, may be used only in ways which do not violate copyright law. Except
as specifically admitted, Google responds as follows: Denied.

REQUEST FOR ADMISSION NO. 9:

To date, as part of its Library Project, Google has copied in their entirety millions of in-
copyright works, including in-print and out-of-print works, fiction and non-fiction works,
reference works, anthologies, educational works, textbooks, dissertations, monographs, journals,
government publications and other type of works.

RESPONSE TO REQUEST FOR ADMISSION NO. 9:

Google objects to this request to the extent it calls for the disclosure of material protected
by the attorney-client privilege or any other privilege. Google objects to this Request’s use of
the term “copy’ as vague and ambiguous, and construes that term to mean “to create one or more
copies, as that term is defined in 17 U.S.C. § 101.” Google objects to the definition of “Library
Project” as vague and ambiguous.

Subject to and without waiving its objections, Google responds as follows: Google
admits that it has scanned in their entirety millions of books from libraries, including in-print and
out-of-print works, fiction and non-fiction works, reference works, anthologies, educational
works, textbooks, dissertations, monographs, journals, government publications and other types

of works. Except as specifically admitted, Google responds as follows: Denied.

7
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REQUEST FOR ADMISSION NO. 10:

Each in-copyright work copied by Google as part of its Library Project was copied by
Google in its entirety at least twice, without permission from the copyright owners of such
works.

RESPONSE TO REQUEST FOR ADMISSION NO. 10:

Google objects to this request to the extent it calls for the disclosure of material protected
by the attorney-client privilege or any other privilege. Google objects to this Request’s use of
the term “copy” as vague and ambiguous, and construes that term to mean “to create one or more
copies, as that term is defined in 17 U.S.C. § 101.” Google objects to the definition of “Library
Project” as vague and ambiguous.

Subject to and without waiving its objections, Google responds as follows: Google
admits that it creates and maintains, as necessary for its fair uses, more than one copy of the
books it scans from library collections. Except as specifically admitted, Google responds as
follows: Denied.

REQUEST FOR ADMISSION NO. 11:

Google maintains on its servers digital copies of millions of in-copyright works, without
permission from the copyright owners of such works.

RESPONSE TO REQUEST FOR ADMISSION NO. 11:

Google objects to this request to the extent it calls for the disclosure of material protected
by the attorney-client privilege or any other privilege. Google objects to this Request’s use of
the term “copy” as vague and ambiguous, and construes that term as that term is defined in 17
U.S.C. § 101. Google objects to the definition of “Library Project” as vague and ambiguous.

Google objects to the term “works” as vague and ambiguous. Google objects to this Request to
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the extent it requests information pertaining to Google products other than Google Books, and
Google’s response is limited to Google Books.

Subject to and without waiving its objections, Google responds as follows: Google
admits that it creates and maintains, as necessary for its fair uses, more than one copy of the
books it scans from library collections, and that it has scanned millions of books from library
collections. Except as specifically admitted, Google responds as follows: Denied.

REQUEST FOR ADMISSION NO. 12:

Google uses the works copied in its Library Project to display search results to users of its
search engine.

RESPONSE TO REQUEST FOR ADMISSION NO. 12:

Google objects to this request to the extent it calls for the disclosure of material protected
by the attorney-client privilege or any other privilege. Google objects to this Request’s use of
the term “copy” as vague and ambiguous, and construes that term to mean “to create one or more
copies, as that term is defined in 17 U.S.C. § 101.” Google objects to the definition of “Library
Project” as vague and ambiguous. Google objects to this Request to the extent it requests
information pertaining to Google products other than Google Books, and Google’s response is
limited to Google Books.

Subject to and without waiving its objections, Google responds as follows: Google
admits that one of the fair uses to which it puts books is rendering them searchable using the
Google Books website. Except as specifically admitted, Google responds as follows: Denied.

REQUEST FOR ADMISSION NO. 13:

In response to search queries by users of its search engine, Google has displayed content
on the Internet from millions of in-copyright works, without permission from the copyright

owner of such works.
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RESPONSE TO REQUEST FOR ADMISSION NO. 13:

Google objects to this request to the extent it calls for the disclosure of material protected
by the attorney-client privilege or any other privilege. Google objects to this Request’s use of
the term “copy” as vague and ambiguous, and construes that term to mean “to create one or more
copies, as that term is defined in 17 U.S.C. § 101.” Google objects to the definition of “Library
Project” as vague and ambiguous. Google objects to this Request to the extent it requests
information pertaining to Google products other than Google Books, and Google’s response is
limited to Google Books.

Subject to and without waiving its objections, Google responds as follows: Google
admits in response to search queries by users of Google Books, in order to help users find the
book they’re looking for, Google has displayed short “snippets” of text from millions of books to
those users, though it only displays a maximum of three “snippets” in response to a search query.
Except as specifically admitted, Google responds as follows: Denied.

REQUEST FOR ADMISSION NO. 14:

In response to search inquiries by users of its search engine, Google searches the
complete text of works copied in its Library Project.

RESPONSE TO REQUEST FOR ADMISSION NO. 14:

Google objects to this request to the extent it calls for the disclosure of material protected
by the attorney-client privilege or any other privilege. Google objects to this Request’s use of
the term “copy” as vague and ambiguous, and construes that term to mean “to create one or more
copies, as that term is defined in 17 U.S.C. § 101.” Google objects to the definition of “Library
Project” as vague and ambiguous. Google objects to this Request to the extent it requests
information pertaining to Google products other than Google Books, and Google’s response is
limited to Google Books.

10
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Subject to and without waiving its objections, Google responds as follows: Google
admits in response to search queries by users of its Google Books website, in order to help users
find the book they’re looking for, Google searches the complete text of at least some of the
works scanned from library collections. Except as specifically admitted, Google responds as
follows: Denied.

REQUEST FOR ADMISSION NO. 15:

None of the representative plaintiffs gave permission to Google to copy, distribute or
display any of their works.

RESPONSE TO REQUEST FOR ADMISSION NO. 15:

Google objects to this request to the extent it calls for the disclosure of material protected
by the attorney-client privilege or any other privilege. Google objects to this Request’s use of
the term “copy’ as vague and ambiguous, and construes that term to mean “to create one or more
copies, as that term is defined in 17 U.S.C. § 101.” Google objects to this Request to the extent
it requests information pertaining to Google products other than Google Books, and Google’s
response is limited to Google Books.

Subject to and without waiving its objections, Google responds as follows: Google
admits that the representative plaintiffs themselves did not give Google any permissions with
respect to any of their books, as Google’s acts constituted fair use, although their publishers gave
Google certain permissions with respect to some of their works. Except as specifically admitted,
Google responds as follows: Denied.

REQUEST FOR ADMISSION NO. 16:

Google did not seek permission from any of the representative plaintiffs to copy,

distribute or display any of their works.

11
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RESPONSE TO REQUEST FOR ADMISSION NO. 16:

Google objects to this request to the extent it calls for the disclosure of material protected
by the attorney-client privilege or any other privilege. Google objects to this Request’s use of
the term “copy” as vague and ambiguous, and construes that term to mean “to create one or more
copies, as that term is defined in 17 U.S.C. § 101.” Google objects to this Request to the extent
it requests information pertaining to Google products other than Google Books, and Google’s
response is limited to Google Books.

Subject to and without waiving its objections, Google responds as follows: Google
admits that, because its acts constituted fair use, Google did not seek any permission from the
representative plaintiffs themselves, although their publishers gave Google certain permissions
with respect to some of their works. Except as specifically admitted, Google responds as
follows: Denied.

REQUEST FOR ADMISSION NO. 17:

Google did not seek permission from copyright owners before copying in-copyright
works in its Library Project.

RESPONSE TO REQUEST FOR ADMISSION NO. 17:

Google objects to this request to the extent it calls for the disclosure of material protected
by the attorney-client privilege or any other privilege. Google objects to this Request’s use of
the term “copy” as vague and ambiguous, and construes that term to mean “to create one or more
copies, as that term is defined in 17 U.S.C. § 101.” Google objects to the definition of “Library
Project” as vague and ambiguous.

Subject to and without waiving its objections, Google responds as follows: Google
admits that before beginning to scan works from libraries, because its acts constituted fair use, it

generally did not seek or receive permissions from copyright holders with respect to its project of

12
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scanning books from libraries. Except as specifically admitted, Google responds as follows:
Denied.

REQUEST FOR ADMISSION NO. 18:

Google has not compensated copyright owners for its copying in its Library Project of in-
copyright works.

RESPONSE TO REQUEST FOR ADMISSION NO. 18:

Google objects to this request to the extent it calls for the disclosure of material protected
by the attorney-client privilege or any other privilege. Google objects to this Request’s use of
the term “copy” as vague and ambiguous, and construes that term to mean “to create one or more
copies, as that term is defined in 17 U.S.C. § 101.” Google objects to the definition of “Library
Project” as vague and ambiguous.

Subject to and without waiving its objections, Google responds as follows: Google
admits that it has not provided direct monetary compensation to copyright holders with respect to
its scanning of books from libraries and the display of short “snippets” of text in response to
search queries. Except as specifically admitted, Google responds as follows: Denied.

REQUEST FOR ADMISSION NO. 19:

Google has not compensated copyright owners for its display on the Internet of content
from in-copyright works copied in its Library Project.

RESPONSE TO REQUEST FOR ADMISSION NO. 19:

Google objects to this request to the extent it calls for the disclosure of material protected
by the attorney-client privilege or any other privilege. Google objects to this Request’s use of
the term “copy” as vague and ambiguous, and construes that term to mean “to create one or more
copies, as that term is defined in 17 U.S.C. § 101.” Google objects to the definition of “Library
Project” as vague and ambiguous.

13
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Subject to and without waiving its objections, Google responds as follows: Google
admits that it has not provided direct monetary compensation to copyright holders with respect to
its scanning of books from libraries and the display of short “snippets” of text in response to
search queries. Except as specifically admitted, Google responds as follows: Denied.

REQUEST FOR ADMISSION NO. 20:

Google’s security measures may be breached due to the actions of outside parties,
employee error, malfeasance, or otherwise, and, as a result, an unauthorized party may obtain
access to data held by Google, including works copied in its Library Project.

RESPONSE TO REQUEST FOR ADMISSION NO. 20:

Google objects to this request to the extent it calls for the disclosure of material protected
by the attorney-client privilege or any other privilege. Google objects to this Request on the
ground that it presents a hypothetical question. Google objects to this Request on the ground that
it is vague and ambiguous, including without limitation in its use of the term “security.”

Google objects to this Request to the extent it requests information pertaining to Google products
other than Google Books, and Google’s response is limited to Google Books.

Subject to and without waiving its objections, Google responds as follows: Denied.

REQUEST FOR ADMISSION NO. 21.:

Outside parties may attempt to fraudulently induce Google employees, users, or
customers to disclose sensitive information in order to gain access to data held by Google.

RESPONSE TO REQUEST FOR ADMISSION NO. 21:

Google objects to this request to the extent it calls for the disclosure of material protected
by the attorney-client privilege or any other privilege. Google objects to this Request on the
ground that it presents a hypothetical question. Google objects to this Request on the ground that
it is vague and ambiguous. Google objects to this Request on the ground that it seeks

14
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information pertaining to the state of mind of third parties, of which Google has no direct

knowledge. Google objects to this Request to the extent it requests information pertaining to

Google products other than Google Books, and Google’s response is limited to Google Books.
Subject to and without waiving its objections, Google responds as follows: Denied.

REQUEST FOR ADMISSION NO. 22:

Because the techniques used by outside parties to obtain unauthorized access to data
change frequently and often are not recognized until launched against a target, Google may be
unable to anticipate these techniques or to implement adequate preventative measures.

RESPONSE TO REQUEST FOR ADMISSION NO. 22:

Google objects to this request to the extent it calls for the disclosure of material protected
by the attorney-client privilege or any other privilege. Google objects to this Request on the
ground that it presents a hypothetical question. Google objects to this Request on the ground that
it is vague and ambiguous. Google objects to this Request to the extent it requests information
pertaining to Google products other than Google Books, and Google’s response is limited to
Google Books.

Subject to and without waiving its objections, Google responds as follows: Denied.

REQUEST FOR ADMISSION NO. 23:

Google does not consider itself responsible for the security of the digital copies of works
provided by it to libraries in its Library Project.

RESPONSE TO REQUEST FOR ADMISSION NO. 23:

Google objects to this request to the extent it calls for the disclosure of material protected
by the attorney-client privilege or any other privilege. Google objects to this Request on the
ground that it is vague and ambiguous, including without limitation in its use of the term
“security.”
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Google Books Library Project

Page 1 of 1

Google books

About Google
Books

» Qverview

* Bleg

» User Stories
> General Help

Partner Program
= For Publishers &
Authors

« Join Now

 Parther Help

Library Project
« Overview

» Library Partners
= Librarian Help

Perspectives
» What's the Issug?
+» Facts & Fiction

» Leaal Anglysis

Add Book Search to
your site

http://www.google.com/googlebooks/library.html

'Google Books Library Project — An enhanced card catalog of the

world's books

We're working with several major libraries to include their collections in Google Books and, like a
card catalog, show users information about the book, and in many cases, a few snippets — a few
sentences to display the search term in context.

What does a Google Books Library Project book look like?

When you click on a search result for a book from the Library Project, you'll see basic bibliegraphic
information about the book, and in many cases, a few snippets — a few sentences showing your
search term In context. If the book is out of copyright, you'll be able to view and download the entire
book. In all cases, you'lt see links directing you to online bookstores where you can buy the book
and libraries where you can borrow it.

Full View Snippet View No Preview Available

~ View the enlire bogk

search term

To see close-ups of these pages and to leamn more abeout Google Books features, view our

Screenshots.

What's the goal of this project?

The Library Project's aim is simple; make it easier for people to find relevant books — specifically,
books they wouldn't find any other way such as those that are out of print — while carefully
respecting authors' and publishers’ copyrights. Our ultimate goal is to work with publishers and
libraries to create a comprehensive, searchable, virtual card catalog of all books in all languages that
helps users discover new books and publishers discover new readers.

©2011 Google - Home - About Google - Privacy Policy

12/8/2011
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UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF NEW YORK

THE AUTHORS GUILD, et al.,
Plaintiffs,
Master File No.

-vs- 05 Cv 8136-DC

GOOGLE, INC.,

Defendant.

The Videotaped Deposition of PAUL N. COURANT,
Ph.D., Taken at 503 Thompson Street,

5021 Fleming Administration Building,

Ann Arbor, Michigan,

Commencing at 2:00 p.m.,

Monday, April 23, 2012,

Before Jennifer L. Ward, CSR-3717.

VERITEXT REPORTING COMPANY

212-279-9424 www.veritext.com 212-490-3430
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Page 2 Page 4
1 APPEARANCES: 1 APPEARANCES: (Continued)
2 2
3 MICHAEL J. BONI, ESQ. 3 ALSO PRESENT:
4 Boni & Zack, LLC 4  Steve Alfonsi, Videographer
5 15 St. Asaphs Road 5
6 Bala Cynwyd, Pennsylvania 19004 6
7 (610) 822-0200 7
8 mboni@bonizack.com 8
9 Appearing on behalf of Plaintiffs, via 9
10 Speakerphone. 10
11 11
12 DARALYN J. DURIE, ESQ. 12
13 Durie Tangri 13
14 217 Leidesdorff Street 14
15 San Francisco, California 94111 15
16 (415) 362-6666 16
17 ddurie@durietangri.com 17
18 Appearing on behalf of Defendant Google. |18
19 19
20 20
21 21
22 (Appearances continued on Page 3.) 22
23 23
24 24
25 25
Page 3 Page 5
1 APPEARANCES: (Continued) 1 INDEX TO EXAMINATIONS
2 2
3 JOSEPH PETERSEN, ESQ. and 3 WITNESS PAGE
4 ALLISON SCOTT ROACH, ESQ. 4 PAULN. COURANT, Ph.D.
5 Kilpatrick Townsend & Stockton, LLP 5
6 The Grace Building 6 EXAMINATION BY MR. BONI 7
7 1114 Avenue of the Americas 7 EXAMINATION BY MS. DURIE 92
8 New York, New York, 10036-7703 8 REEXAMINATION BY MR. BONI 116
9 (212) 775-8715 9
10 jpetersen@ktslaw.com 10
11 ascott@kilpatricktownsend.com 11
12 Appearing on behalf of the University of 12
13 Michigan and the Deponent. 13 INDEX TO EXHIBITS
14 14
15 JACK BERNARD, ESQ. 15 EXHIBIT PAGE
16 Associate General Counsel 16
17 The University of Michigan 17 EXHIBIT 1
18 Office of the Vice President and General Counsel |18 Complaint 6
19 5010 Fleming Administration Building 19
20 503 Thompson Street 20 EXHIBIT 2
21 Ann Arbor, Michigan 48109 21 Answer and Defenses 6
22 (734) 764-0304 22
23 bernar@umich.edu 23 EXHIBIT 3
24 Appearing on behalf of the University of 24 Cooperative Agreement 101
25 Michigan. 25

2 (Pages 2 -5)
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Page 6 Page 8
1 Ann Arbor, Michigan 1 Q. Dr. Courant, you understand that you're here
2 Monday, April 23, 2012 2 pursuant to a subpoena that Plaintiffs in the Google
3 About 1:51 p.m. 3 matter served on the University of Michigan?
4  DEPOSITION EXHIBITS 1 AND 2 4 A. I'mactually here because my attorney tells
5 (Identified in Index to Exhibits) 5 me to be here, but that sounds plausible.
6  WERE MARKED BY THE REPORTER 6 MR. PETERSEN: And as to --
7 FOR IDENTIFICATION 7 Joe Petersen speaking, Mike, just I'll add as well the
8 THE VIDEOGRAPHER: On the record. 8 subpoena was in fact to the University of Michigan.
9 This is the videotaped deposition of Paul Courant being 9 MR. BONI: Right, that's what I said
10 taken in Ann Arbor, Michigan. Today is April 23rd, 10 in the question, yeah.
11 2012. Thetimeis 1:51 p.m. 11 BY MR. BONI:
12 Will the attorneys please introduce 12 Q. And you are here, Dr. Courant, representing
13 themselves and the court reporter please swear in the 13 the University of Michigan as a result of that
14 witness. 14 subpoena?
15 MS. DURIE: This is Daralyn Durie 15 A. That's correct.
16 representing Google. 16 Q. Okay. Dr. Courant, what are your -- what
17 MR. PETERSEN: This is Joe Petersen 17 are your duties at the University of Michigan?
18 representing the University of Michigan and the 18 A. I'm a professor of economics and a professor
19 witness, Dr. Paul Courant. 19 of public policy and a professor of information, and in
20 MR. BONI: And this is Michael Boni 20 those contexts I teach, advise dissertations, go to
21 representing the Plaintiffs in the matter Authors Guild 21 department meetings, engage in the life of the faculty,
22 et al v. Google. 22 and I'm also Dean of Libraries and the university
23 PAUL N. COURANT, Ph.D,, 23 librarian, and in that context I am responsible for the
24 having first been duly sworn, was examined and 24 activities of the Jargest library or set of libraries
25 testified on his oath as follows: 25 on campus.
Page 7 Page 9
1 EXAMINATION BY MR. BONI: 1 Q. It will be in your role as Dean of Libraries
2 Q. Good afternoon, Doctor. s it okay to refer 2 that we -- that I'll be asking you questions today.
3 to you -- 3 Can you describe very briefly what your role is as
4 A. Youjust cutout. 4 Dean of Libraries?
5 Q. Is it okay to refer to you -- 5 A. Iam the chief -- I mean this is not a
6 MR. PETERSEN: Mike, you're cutting 6 formal title, but I am responsible for the activities
7 out. I'm not sure what's causing that, but we should 7 of, again, most of the university libraries, so -- we
8 fix that before proceeding. 8 have several hundred employees and many millions of
9 MR. BONI: Oh, great. 9 books, and lots of other materials as well, and the
10 MS. DURIE: Why don't you -- I think 10 library functions to bring academic works to the campus
11 you may need to just pick up your handset. 11 and also more broadly to the community of scholars and
12 MR. BONI: Yeah. Is this better? 12 interested parties nationwide and worldwide. It does
13 MS. DURIE: Yes, it is. 13 what libraries -- I mean I could go on at great length
14 MR. BERNARD: Yes. 14 what libraries do if that's what you want me to do.
15 MR. BONI: Allright. I'll do my 15 Q. No, that's fine. I just really needed a
16 best when it comes time to dealing with the Answer, but | 16 brief -- just a brief explanation.
17 okay. 17 A. AndIam the one who is responsible to the
18 BY MR. BONI: 18 president and then to the regents for the activities of
19 Q. Dr. Courant, is it okay that [ refer to you 19 the library.
20 as Dr. Courant? 20 Q. Andhow long have you held the role of
21 A. Sure. 21 Dean of Libraries at University of Michigan?
22 Q. Okay. Could you please spell your name for 22 A. Alittle over five years.
23 the record? 23 Q. Okay. Prior to your -- prior to your title
24  A. P-a-u-l, space, N-o-a-h, space, 24 of Dean of Libraries, what position did you hold?
25 C-o-u-r-a-n-t. 25  A. Immediately prior I was professor of

3 (Pages 6 - 9)
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Page 10

Page 12

economics, professor of public policy, and professor of
information. Some years -- sometime before that | was
vice president for academic -- executive vice president
for academic affairs and provost, and I can go through
another long list if you wish.

Q. Not necessary. Did you have any role prior
to the time you were Dean of Libraries with respect to
University of Michigan's library system?

A. Well, yes, of course. As provost I was --
the library reported to me. The provost is the chief
academic officer of the university, and the library is
a big academic unit. As a faculty member I used the
library frequently.

Q. In your capacity as provost did you have any
involvement in -- strike that. Let me ask this
question. Are you familiar with an initiative known as
the Google Library Project?

MR. PETERSEN: Objection to form.
THE WITNESS: Iam familiar with

that project, yes.

21 BY MR. BONIL
22 Q. When you were provost did you have any role
23 with respect to the Google Library Project?
24 A. Yes,Idid.
25 Q. Could you describe that role?
Page 11 Page 13
1 A. Iwasthe-- [ was the reporting line for 1 Q. Okay. And you agree, Dr. Courant, that the
2 the librarian, so as that project emerged he kept me 2 University of Michigan entered into a cooperative
3 generally informed about what was going on, and also 3 agreement with Google in connection with the Google
4 sought my approval for various major aspects. I didn't 4 Library Project? )
5 get into the details. 5 MR. PETERSEN: Objection to form and
6 Q. Who did get into -- who at University of 6 objection to the extent it calls for a legal
7 Michigan was more responsible than you with respectto | 7 conclusion.
8 the -- getting into the details of the Google Library 8 THE WITNESS: There was a
9 Project? 9 cooperative agreement. There's a document of that
10 MR. PETERSEN: Objection to form. 10 title executed between the University of Michigan and
11 THE WITNESS: Yeah, it's -- you 11 Google.
12 know, it -- in terms of getting into details, 12 BY MR. BONI:
13 John Wilkin was the lead person in the library. 13 Q. Asaresult of the -- strike that. At any
14 time did the University of Michigan receive digital
15 copies of the books that the University of Michigan
16 Library permitted Google to scan?
17 MR. PETERSEN: Objection to form and
18 objection to the extent it calls for a legal conclusion
19 as to what constitutes a copy.
20 MR. BONI: Okay. Where we are, Joe,
21 there's no need -- you can just say "objection to form"
22 or this could be a very long deposition. So if you say
23 "objection to form," it will count.
24 MR. PETERSEN: Thank you. Thanks
25 for the advice, Michael. I am defending the

212-279-9424

4 (Pages 10 - 13)
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Page 14
deposition.
MR. BONI: I'm not finished. I'm
sorry, I'm not finished. And also, I'm happy to
stipulate that there's no need to join one another's
objections. That will -- that will be fine. I'm just
trying to -- I'm just trying to move it along, that's
all.
MR. PETERSEN: Michael, understood.
I make the objections that I see fit to make. Iam
happy if Daralyn makes an objection, if you agree that
I join automatically to that I will not be redundant
then, and I imagine Daralyn feels likewise.
MS. DURIE: Ido indeed. Thanks.
Thanks for that, Mike.
MR. BONI: Great. Thank you.
BY MR. BONI:
Q. So I'm sorry, I didn't hear whether you
answered the question or not.

A. Ididn't, and I've forgotten what it was,
SO --
Q. TI'll just--I'll just ask it -- I'll just
ask it again. Has the University of Michigan ever

received digital copies of books that Michigan
permitted Google to scan from the University of

0 I LU b WN e

15
16

Page 16
talking about works in total or an individual work.
MR. BONI: Oh, good. Well, thank
you. Thank you. Okay.
BY MR. BONI:
Q. So let me clarify then, Dr. Courant. Has
the University of Michigan received digital copies of
individual books that Michigan permitted Google to
digitize --
MR. PETERSEN: Objection.
BY MR. BONI:
Q. -- from Michigan's collection?
MR. PETERSEN: Objection to form.
THE WITNESS: So I think -- I mean
there are -- yes, except I'm nervous about the word
copies as distinct from a copy of a book and a copy of
another book, etcetera.

O 0~ AN L AW N
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25

Michigan's libraries?
Page 15
MR. PETERSEN: And I make my same
objection.
THE WITNESS: I -- let me just
restate it slightly.
BY MR. BONL:
Q. Sure.
A. Google did scan works from the University of
Michigan libraries, and Google -- and we did indeed
receive copies of those scans. Well, copies made from

those scans, digital copies, not legal copies. 1 don't
know what those are.

Q. Okay. So you did -- Michigan does have
digital copies that it received from Google, correct?

MR. PETERSEN: Objection to form.
THE WITNESS: That is correct.
BY MR. BONI:
Q. And--
A. Unless there's some term of art about
"received from" that I'm missing, which is always
possible in these kinds of proceedings.

Q. Well, if you have anything to clarify, that
would be welcome.
MR. PETERSEN: Well, Mike, I think
the issue -- part of the issue with your question, you
said copies. It's unclear whether or not you're

Page 17

5 (Pages 14 -17)
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Page 18

Page 20

Page 19

Page 21

I

2 Q. Tell me what the Hathi Trust is,

3 Dr. Courant.

4 MR. PETERSEN: Objection to form.

5 BY MR. BONL:

6 Q. Asyoujustused that term.

7  A. ltis an entity that is resident add and run

8 by the University of Michigan that is a -- stores and

9 makes available under certain circumstances works
10 deposited by academic libraries, mostly from the
11 United States, although we have some non-U.S. members
12 as well.
13 Q. Does the University of Michigan have a role
14 with respect to the Hathi Trust?
15 A. Yeah, Ithink -- I thought I just said that.
16 The University of Michigan is the -- is the entity that
17 operates the Hathi Trust.
18 Q.
19 than another at the University of Michigan who is in
20 charge of the Hathi Trust?
21 MR. PETERSEN: Objection to form.
22 THE WITNESS: John Wilkin is the
23 executive director of the Hathi Trust.
24 BY MR. BONI:
25 Q. Did the University of Michigan form

I 'see. And is there any one person more

6 (Pages 18 - 21)
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Page 22 Page 24
1 Hathi Trust in conjunction with any other university? 1 University of Michigan Library permitted Google to scan
2 A. The Hathi Trust as such came out of a 2 held outside of the aegis of the Hathi Trust?
3 conversation that we had with Indiana University. 3 MR. PETERSEN: Objection to form.
4 Q. Whatis Indiana University's role with 4 If the witness knows what you're referring to, he can
S respect to Hathi Trust? S answer.
6 A. It has contributed substantial financial and 6 THE WITNESS: I--if you're
7 technical support, and also operates the mirror site 7 referring to the tape backups --
8 for the works in the Hathi Trust. 8 MR. PETERSEN: Only if you know.
9 Q. Tell me what you mean by the mirror site. 9 THE WITNESS: Yes.
10 A. To afirst approximation, as I understand 10 MR. PETERSEN: Mike, why don't you
11 it, and we're again skating away from what [ know well, |11 rephrase that question?
12 there is a copy of the deposits in the Hathi Trust in 12 THE WITNESS: Otherwise I don't
13 Ann Arbor, and an identical copy in Bloomington. 13 know.
14 Actually, it's not in Bloomington. I believe -- ] have 14 BY MR. BONL
15 to be careful here. It might be Bloomington, it might 15 Q. Yeah, I'msorry. Let merephraseit. |
16 be Indianapolis. I'd have to check. 16 couldn't answer it myself. Are -- well, let's do this.
17 Q. Are there any other such mirror copies to 17 Dr. Courant, when I referred to the phrase digital
18 your knowledge? 18 copies, could I ask you to agree whether if I use that
19 A. No, not to my knowledge. 19 phrase I'm referring to the files that Google sent to
20 Q. Areyou aware of whether any university 20 the University of Michigan as part of the Google
21 other than the University of Michigan and the 21 Library Project?
22 University of Indiana -- or Indiana University who has 22 MS. DURIE: Objection, lacks
23 a copy of the files that the Hathi Trust has? 23 foundation.
24 MR. PETERSEN: Objection to form, 24 MR. PETERSEN: I think that's gonna
25 vague. I'm not clear what files you're referring to. 25 be cumbersome, Mike. I think you just need to take
Page 23 Page 25
1 BY MR. BONI: 1 each question at a time, and I think you should note
2 Q. Imean the digital copies of books. 2 my continuing objection to the use of copies to the
3 MR. PETERSEN: Same objection. 3 extent it calls for any legal conclusions from this
4 THE WITNESS: I don't know how 4 witness.
5 to -- I would be surprised if anybody had the complete 5 THE WITNESS: But I'm supposed to
6 set. I--that's all I know. 6 try to answer it anyhow?
7 BY MR. BONI: 7 BY MR. BONI:
8 Q. Okay. You are aware, are you not, 8 Q. Yeah.
9 Dr. Courant, that other universities have digital 9 A. Okay. So --so again, my issue with copies
10 copies of the books that Google scanned at those 10 is counsel tells me about the legal issues.
11 libraries as well, correct? 11 MR. PETERSEN: I don't want you --
12 MR. PETERSEN: Objection to form. 12 yeah. »
13 THE WITNESS: So two points. One, 13 THE WITNESS: But I -- you know, the
14 of course a great deal of what's in the Hathi Trust is 14 way in which computers and files work, the physical
15 in the public domain, and there are many copies in 15 integrity of things is fluid, so there's a copy and
16 many places of those works widely used. And second, 16 then it gets moved from one place to another, and so I
17 there are libraries that participated in scanning 17 don't -- the actual molecules of things -- actually
18 projects with Google that have not deposited all of the 18 they aren't even molecules, the actual electrons, you
19 works they received in Hathi Trust, and presumably some | 19 seem to be asking if we -- about the specific
20 of those hold their own copies. 1 wouldn't know what 20 configurations of electrons that Google made --
21 they do. 21 returned or allowed -- made copies of or allowed us to
22 BY MR. BONI: 22 make -- to acquire in the first place as a result of
23 Q. Atthe University of Michigan are there 23 copying here, and I don't know enough about how these
24 any -- are there any file copies -- I'm sorry. Are 24 things work to be able to say anything about what
25 there any digital copies of the books that the 25 happens to those particular bundles of electrons.

7 (Pages 22 - 25)

212-279-9424

VERITEXT REPORTING COMPANY

www.veritext.com

212-490-3430



A-722

Case 1:05-cv-08136-DC Document 1053-5 Filed 08/03/12 Page 9 of 36

Page 26 Page 28
1 BY MR. BONI: 1 MR. PETERSEN: Objection to form.
2 Q. Right. Igotit. Ithink you're giving -- 2 THE WITNESS: There are of course
3 you give me too much credit. I guess I was asking 3 many public domain works held in many places in digital
4 in response to something you testified to earlier 4 form.
5 that -- when ] asked where these copies were -- why 5 BY MR. BONI:
6 don'tI-- why don't I say digital files if the word I 6 Q. Areyou aware of whether among the books
7 used -- 7 that Google scanned are books that are not in the
8 A. Yes, that's better. 8 public domain, but rather are in copyright?
9 Q. --isproblematic. Is that a better phrase 9 MR. PETERSEN: Objection to form.
10 to describe what Google has given back to the 10 Objection, calls for a legal conclusion.
11 University of Michigan? 11 THE WITNESS: There are works that
12 MS. DURIE: Objection, lacks 12 are -- yes, there are works that are in copyright that
13 foundation. 13 were scanned as part of the project.
14 THE WITNESS: So digital -- digital 14 BY MR. BONI:
15 files that contain -- contain in some form these works? 15 Q. Do you know whether the University of
16 BY MR. BONI: 16 Michigan has tapes of digitized copies of in copyright
17 Q. The books, right. 17 books from the University of Michigan Library other
18 A. That's -- that's okay with me. I know -- 1 18 than the tape backups that you just testified about?
19 think [ know what we're talking about now. 19 A. Tam not aware of any such.
20 Q. So we talked earlier about the -- where the 20 Q. Okay. Dr. Courant, are you aware of an
21 digital files were kept, and at one point you said that 21 initiative called the Orphan Works Project?
22 at some point they were kept under the aegis of the 22 A lam.
23 Hathi Trust, and my question was whether any such files (23 Q. What is the Orphan Works Project?
24 today are kept outside of the aegis of the Hathi Trust? 24  A. The idea behind the Orphan Works Project was
25 A. Anywhere in the world by somebody? 25 to identify works that were determined to be in
Page 27 Page 29
1 Q. No, at the University of Michigan. 1 copyright through a set of investigations where the
2 A. Herelam -- there exist tape backups of the 2 rights holder could not be found, and to make available
3 files, and whether those tape backups are being held 3 to authorized, authenticated users of the University of
4 under the aegis of the Hathi Trust or the University of | 4 Michigan libraries the ability to read those works
5 Michigan Library, not the Hathi Trust, is an 5 online, limited to the number of copies of the original
6 organizational matter that I simply don't know. 6 physical works that we had originally purchased. So
7 Q. What form do these tape backups take? Do 7 all of these works were works where the University of
8 you know, Dr. Courant? 8 Michigan acquired a physical copy at some point.
9 MR. PETERSEN: Objection to form, 9 The works were then scanned by
10 vague. 10 Google or could also have been scanned by the
11 THE WITNESS: And you're not -- 11 university or -- and then the works -- we would explore
12 again, we're talking about technical details. They're, |12 to establish that we couldn't find a rights holder, and
13 you know, tapes. Magnetic tapes I assume. 13 once that was established, well established, we would
14 BY MR. BONIL: 14 make the works available on this limited time basis to
15 Q. Okay. These are physical tapes that you can | 15 members of our community.
16 hold, correct? 16 Q. Areyou aware of any person who has primary
17 MR. PETERSEN: Objection to form, 17 responsibility for the oversight of the Orphan Works
18 THE WITNESS: Again, I don't know 18 Project?
19 their size, but they would -- they are -- they're - 19 MR. PETERSEN: Objection to form.
20 yes is my guess is the right answer to that question. 20 THE WITNESS: Again, the project has
21 BY MR. BONI: 21 been largely led by John Wilkin.
22 Q. Okay. Other than the tape backups, are you |22 BY MR. BONI:
23 aware of any other tapes that hold in digital formthe |23 Q. Was it John Wilkin's idea?
24 books that Google digitized from the University of 24 MR. PETERSEN: Objection to form.
25 Michigan's libraries collection? 25 THE WITNESS: It came out of
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Page 30 Page 32
discussions among a number of leaders both in the
library and the university.

BY MR. BONI:

Q. And who are those leaders?

A. John Wilkin, myself, members of the
General Counsel's office, and then consultation with
the provost and the president, and others -- surely
others on the library staff. We discussed it quite

O 00 N1 AW bW N

widely before we proceeded.

Page 31 Page 33
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Page 34

MR. PETERSEN: Objection to form. I
think you need to define what the cooperative agreement
is, which one you're talking about.

BY MR. BONIL:

Q. The operative cooperative agreement between
the University of Michigan and Google regarding the
Google Library Project.

MR. PETERSEN: Well, your idea of
what's operative might be different than the witness',
Mike, so I think if you're referring to an agreement, |
think it's appropriate to identify that agreement and
perhaps put it in front of the witness.

BY MR. BONI:

Q. Dr. Courant, are you aware of several

cooperative agreements that are between the University

of Michigan and Google?
A.
more.

I'm specifically aware of two. There may be

O 00 N3 AN W AW N —
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Page 36
the digital files it received from Google?

MR. PETERSEN: Objection to form.

THE WITNESS: And that's a very
different question, right?

BY MR. BONI:

Q. Yes.

A. Okay. So could you -- would you state it
again?

Q. Sure. Has the University of Michigan
displayed in full any in copyright books from the digit
files it received from Google?

MR. PETERSEN: You're talking about
regardless of licensing status? It's a very broad
question, Mike. It's essentially a meaningless
question, so I'll note my objection.

MR. BONI: Okay.

THE WITNESS: The answer -- so
there's a subtlety around the question, the use of the
word display. So there are certainly some in copyright
works that were produced in connection with the Google
project that have been and indeed in a moment, I want
to be very careful about this, are available to the
general public. The ones that are, in every case
that we know of have been specifically authorized to be
so by the rights holder. This happens quite

Page 35

A. Not to my knowledge, no.
Q. Has the university -- strike that. Has
Hathi Trust displayed any in copyright books in full in
connection with the Orphan Works Project?
MR. PETERSEN: Objection to form.
THE WITNESS: No.
BY MR. BONL:
Q. Do you know whether the University of
Michigan has displayed in full in copyright books from

17
18

20
2
22
23

—

25

Page 37
frequently. So that -- so that answer is yes in that
limited way.

BY MR. BONI:

Q. So let's -- has the University of Michigan
displayed any in copyright book from the digital files
it received from Google as part of the Google Library
Project that was not authorized by the rights holder?

A. To my knowledge there have been a handful of
such cases.

Q. Under what circumstances have those displays
been made?

A. The Copyright Review Management System,
which we use to ascertain the copyright status of works
published after 1922 and before some important date in
the late '60s that I can't remember, maybe it's the
early '60s, has misidentified a -- as I said, a handful
of cases that were then available for a time.

Q. Allright. Misidentified a handful of cases
that what?

A. That were then available on the -- from the
website for a time.

Q. And to whom were they made available?

MR. PETERSEN: Objection.
BY MR. BONI:
Q. Not the individual names obviously, but

212-279-9424
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Page 38 Page 40
1 generally to whom were they made available? 1 cases.
2 MR. PETERSEN: Objection to form. 2 BY MR. BONI:
3 Objection, mischaracterizes Dr. Courant's testimony. 3 Q. You don't have actual knowledge of that
4 THE WITNESS: They could have been 4 occurring anywhere outside of the University of
5 found by somebody with an Internet connection in the | 5 Michigan, correct?
6 United States. 6 MR. PETERSEN: Objection to form.
7 BY MR. BONIL: 7 THE WITNESS: I have -- ] have no
8 Q. And when you say a handful, how many are 8 specific knowledge of it happening elsewhere.
9 you -- how many books are you referring to? 9 BY MR. BONI:
10 A. Iwould be really surprised if it got very 10 Q. Okay. What are Hathi Trust -- Hathi Trust's
11 far into the double digits and not surprised if it 11 plans going forward with respect to the Orphan Works
12 didn't get into the double digits at all. 12 Project?
13 Q. So somewhere between 10 and 99? 13 A. The University of Michigan has plans to
14 MR. PETERSEN: Objection to form, 14 continue to work to identify orphan works, and
15 mischaracterizes the testimony. 15 that's -- in fact, we are continuing to work to
16 THE WITNESS: I would be very, very 16 identify orphan works.
17 surprised if it were anywhere near 99. 17 Q. Anything else? Is it limited to the
18 BY MR. BONIL: 18 identification of orphan works?
19 Q. You think it was closer to 10? 19 MR. PETERSEN: Objection to form.
20 A. Yes. 20 THE WITNESS: That work is certainly
21 Q. And for how long were those books made 21 work that we are committed to doing. We said at the
22 available as a result of the misidentification of those |22 time that we suspended the movement towards actually
23 books' copyright status? 23 allowing members of our authorized and authenticated
24 MR. PETERSEN: Objection to form. 24 campus community to read these works one at a time in
25 THE WITNESS: One would have to look |25 digital form, we said that we intended to learn and
Page 39 Page 41
1 at the record case by case, which I certainly haven't 1 study and reassess our procedures and practices, and
2 done. 2 that's what we're currently engaged in.
3 BY MR. BONL: 3 BY MR. BONI:
4 Q. Who would be the person in the best position 4 Q. Isitthe intention of the Orphan Works
5 to answer that question? 5 Project to present for reading the full text of in
6 A. Again, John Wilkin. 6 copyright books without the authorization of the rights
7 Q. Okay. Dr. Courant, are you aware of any 7 holder?
8 other university that displayed in copyright books to 8 MR. PETERSEN: Objection to form.
9 anyone without the authorization of the rights holder? 9 Objection, asked and answered.
10 MR. PETERSEN: Objection. Objection 10 THE WITNESS: It's a -- it's -~ is
11 to form. 11 it the intention of the project to do that? It
12 THE WITNESS: So I would not -- I 12 certainly was in its -- well, I don't -~ without the
13 don't know -- when you say other you're presumably 13 authority of the right holder, given that we already
14 including the University of Michigan, and I'm not sure 14 bought a copy and we're just substituting for it, I can
15 that these instances I've described rise to the level 15 dance around, but that was the original intention as |
16 of display, and I don't specifically know of other 16 described it, that we would make individual copies
17 cases. 17 available to members of the community where the library
18 BY MR. BONI: 18 had already purchased a copy of the book, and the
19 Q. Well, I'mreferring to any instances outside 19 current status of the project is that we are -- we are
20 of the University of Michigan. 20 considering what comes next.
21 MR. PETERSEN: Objection to form, 21 BY MR. BONI:
22 asked and answered. 22 Q. Okay. Dr. Courant, could you describe for
23 THE WITNESS: Right. And so if 23 me the -- all of the uses which you are aware of that
24 you're asking -- I could speculate that this plausibly 24 the University of Michigan has made with the digital
25 has happened, but I do not know of any particular 25 files it received from Google as part of the Google
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Page 42

Library Project?

MR. PETERSEN: Objection to form.
Objection, calls for a narrative. Can you ask a more
focused question?

MR. BONI: Yeah, I just want an
answer as to all of the uses. I don't think it calls
for a narrative at all. It calls for a list. It's
okay.

MR. PETERSEN: Same objection.

THE WITNESS: So our uses of digital
files?
BY MR. BONI:

Q. Yes.
A. They're available for search, the works

where -- that are in the public domain or where the
rights holder have authorized us to do so are available
to be read, and in some cases downloaded. The works
that we believe -- that we do not know to be in the
public domain or authorized by the rights holder are
only available for search.

And the works have also been
used to be -- by people with certified print
disabilities under -- under the university's relevant
office for such certification. I'm trying to think
what else. We have not yet -- yeah, I think I'll stop

Page 44

distinct from to read? Yes?

Q. Yeah. Fair distinction. Let's take both.

A. Big distinction.

Q. To search the text.

A. To search the text for phrases or names or
something like that, essentially the entire corpus
of works held in the Hathi Trust, including the
works contributed to the Hathi Trust by the University
of Michigan, are available to search by essentially
everyone in the United States with an Internet
connection.
12 Q. And then the same question with respect to
13 availability to read the text of those works; that is
14 to say, works that are in copyright and were not
15 digitized with the authorization of the rights holders?
16 MR. PETERSEN: Mike, that was
17 complicated. Can you put that question together? It
18 was a complicated question to begin with, and I --
19 MR. BONI: Yeah, sure.
20 BY MR. BONI:
21 Q. Who -- to whom does the University of
22 Michigan make available for reading purposes the
23 digital files of in copyright books that were digitized
24 by Google without the authorization of the rights
25 holders?
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Page 43
there.

Q. Great. So -- thank you. You mentioned
that the digital files are used by people with print
disabilities. Are those people limited to the
University of Michigan community, or anyone?

A. With respect to works that are from the
University of Michigan files, yes, I believe it is
limited to just the University of Michigan certified
users.

Q. And what is a certified user? What makes
someone a certified user?

A. There's an office in the university that
determines whether people have print disabilities, and
then of course the person has to be a member of the
university community.

Q. With respect to digital files of books that
are in copyright and that were digitized without the
authorization of the rights holder, to whom are those
works or those digital files available for search
purposes?

MR. PETERSEN: Objection to form.
BY MR. BONI:

Q. You said you made them available for search.
I'm asking available to whom?

A. So to search for the -- search text as

Page 45

MR. PETERSEN: Objection to form.

THE WITNESS: Again, the -- not
knowing specifically about what the rights holders
would think of such matters, the people with certified
print disabilities who are members of the university
community and incidentally to their duties to preserve
the integrity of the files and such, so technical
library work and computer work, the staff who are
responsible for doing that work. They don't read the
10 whole book, but they would have to read parts of books
in order to do their work. That's it.

12 BY MR. BONI:

13 Q. And nobody other than those members of the
14 University of Michigan community with print

15 disabilities or those staff members in connection with
16 the library or computer work are able to read the text

O 0 3N R W
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17 of in copyright books whose digital files were given to
18 the University of Michigan by Google?

19 MS. DURIE: Objection, lacks
20 foundation.
21 THE WITNESS: Whose -- and it's

22 not -~ if you put it that way, then that's not right

23 because there are works that were -- in copyright works
24 that were made available to the University of Michigan
25 through the -- from Google as part of this project
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Page 46
where we do have authorization from the rights holder.
BY MR. BONI:

Q. Right. So let me limit it to those works
where the rights holder did not give authorization.

A. So let me just try to see if | can get this
set winnowed down to what it is. These are works that
are in copyright, digitized by Google, a copy has come
to the University of Michigan, and you're asking who
can read the text of those works?

Q. Correct.

A. Right.

Q. You mentioned those at the University of
Michigan with print disabilities and then staff for
technical and computer purposes --

A. Yes.

Q.

anyone else.

-- and I'm asking you whether there is

A. There are some staff who are not staff at
the University of Michigan associated with the mirror
site at Indiana, and that's all I can think of.

Q. Okay. Do you know whether any research
has been conducted on the digital files which -- where
the research does not involve reading the text of the
books?

MR. PETERSEN: Objection to form.

Page 48
1 continue to take works from the project and put them
2 into the Hathi Trust, so in that sense that's an active
3 role I would say.
4 Q. Inany other sense?
5 A. What sort of sense did you have in mind?
6 Q. Well, for example, does it have a role in
7 the governance of Hathi Trust?
8 MR. PETERSEN: Objection to form.
9 THE WITNESS: No.
10 BY MR. BONIL:
11 Q. Does it control Hathi Trust's activities in

12 any way?
13
14 no.

A. In the conventional use of the word control,
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Research by whom?
BY MR. BONI:

Q. Anyone at the University of Michigan.

A. SoTIactually don't specifically know
because the cases that I know of, the kind of research
you're describing, have largely been done on Google's
files, but I would -- you know, so I don't specifically
know is the right answer.

Q. What research has been done on Google's
files?

A.  Well, there's the engram project, which
looks for the frequency of words in various languages
over time, other elements of linguistic research,
largely around questions of language, language
development.

Q. Has the University of Michigan been involved
at all with those projects?

A. The University of Michigan as a corporate
entity has not. It's possible that faculty and staff
and students at the University of Michigan have done
some of that work.

Q. Dr. Courant, does Google have any role,
active role in connection with the operations of
Hathi Trust?

A. Google continues to digitize works, and we
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Page 50

Page 52

Page 51

Page 53

MR. BONI: All right. Let me --
here's what I'd like to do. I'd like to take a
five-minute break, and then I'm going to spend a few
minutes on the Answer, and then I'll be finished.
MS. DURIE: Okay.

11 MR. PETERSEN: That sounds good.

12 Thanks, Mike.

13 MR. BONI: Okay.

14 THE VIDEOGRAPHER: We're going off
15 therecord, the time is 2:56 p.m.

16 (There was a recess taken.)

17 THE VIDEOGRAPHER: We're back on the
18 record, the time is 3:10 p.m.

BY MR. BONL

Q. Dr. Courant, is Google still digitizing
books from the University of Michigan libraries
collection?

A. Yes.
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Page 58 Page 60

Page 61
MR. BONI: Let me ask the court
reporter to put in front of the witness what has been
premarked UM 1 and UM 2.
MR. PETERSEN: So it's actually --
it's marked Courant 1 and Courant 2 --
MR. BONI: Oh, Courant.
MR. PETERSEN: -- Mike, and I'll let
you know that Courant 1 is the First Amended Complaint
and Courant 2 is the joint Answer and Defenses.
MR. BONI: Great. Thanks. And do
you guys -- I take it you and Daralyn have a copy?
MS. DURIE: We do.
MR. BONI: Okay. It doesn't matter
14 to me, but I know that there -- there is a deposition
15 in the other case, and I didn't want to confuse that
16 this was a -- this is a subpoena to the University of
17 Michigan, but Courant 1 and Courant 2 is fine with me.
18 BY MR. BONI:
19 Q. Dr. Courant, let me ask you whether you
20 recognize what has been marked Courant 1?
21  A. Thaven't flipped through this copy of it,
22 but yes.
23 MR. PETERSEN: Why don't we give
24 Dr. Courant a few moments, Mike, to take a look at what
25 has been marked Exhibit 1.
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Page 62 Page 64
1 BY MR. BONI: 1 copies in a repository called the Hathi Trust Digital
2 Q. Take all the time you need. 2 Library, which contains at least 9.7 million volumes.
3 A. [ mayneed more time if you start asking 3 My question is whether that number is accurate today
4 specific questions about it, but I've seen this 4 or do you have another number for the number of
5 document before I read it. 5 volumes?
6 Q. Right. Ionlyasked whether you recognized 6 A. The number of volumes now exceeds
7 it and if you could simply, in your own words, describe 7 10 million. I don't have an exact number for today.
8 what it is? 8 Q. Okay. Butitexceeds 10 million?
9 A. Well, Irecognize it, and it's my 9 A Yes
10 understanding that it is a Complaint from the 10 Q. Do you have any sense of what percentage of
11 Authors Guild and a number of other entities against 11 the volumes are protected by U.S. copyright laws?
12 the University of Michigan and a number of other 12 MR. PETERSEN: Objection to form,
13 entities with respect -- with regard to copying and 13 vague. Objection, calls for a legal conclusion.
14 holding a number of digital files at the University of 14 Objection, lack of foundation.
15 Michigan and in the Hathi Trust. 15 THE WITNESS: Ihave a--I could
16 Q. Have you read the Complaint, the First 16 speculate within a range, but I have no exact knowledge
17 Amended Complaint prior to today, sir? 17 of what works are in copyright because it's actually
18 A. Yes. 18 quite difficult to determine whether a work is in
19 Q. How recently have you read it? 19 copyright in many cases.
20  A. Quite some time ago. 20 BY MR. BONIL:
21 Q. Okay. And am I right that a copy of the 21 Q. Okay. On what do you base your ability to
22 Complaint is kept somewhere at the University of 22 speculate as to a range of the percentage?
23 Michigan, at the offices of the University of Michigan? |23 MR. PETERSEN: Objection to form,
24 MR. PETERSEN: Objection. 24 vague. Mike, can you rephrase that?
25 Objection, lacks foundation. 25 MR. BONI: Yeah.
Page 63 Page 65
1 THE WITNESS: [ just -- I would be 1 BY MR. BONI:
2 shocked if it were otherwise, but I do not know. 2 Q. You said that you can speculate as to the
3 BY MR. BONI: 3 percentage, so I'm asking --
4 Q. Let me ask you to look at Courant 2. Take 4 MR. PETERSEN: I don't think you
5 all the time you need review it, and then I'll ask you 5 want a record with speculation on it, Mike. I think
6 questions about it. 6 you need to --
7 A, Yes. 7 BY MR. BONI:
8 Q. Do you recognize that document, Dr. Courant? 8 Q. Ididn't ask for that. I'm asking how you
9 A Ido. 9 can -- how you can give us a range of the percentage,
10 Q. Whatisit? 10 Dr. Courant?
11 A. lItis, as I understand it, since these are 11 A. Well, ] may be being a little too much the
12 all matters of legal form in which [ have no expertise, 12 empirical economist that I am, and so I make -- I make
13 but this is the response of our attorneys to that 13 speculations on such data as | have. We consistently
14 Complaint that we just discussed. 14 find -- we know that somewhere around 27 or 28 percent
15 Q. Okay. And have you read -- have you read 15 of the works are in the public domain, and I think it's
16 this document before today? 16 reasonable to expect that the majority of the works
17 A. Yes. 17 that we haven't made that determination of are in
18 Q. Do you know how recently you read this 18 copyright, and that would be a pretty broad range. So
19 document? 19 that's about as far as I can go.
20  A. [Iread it first quite some time ago, and I 20 Q. Okay. Did you serve any role in the
21 looked through it over the last few days. 21 preparation of the Answer to the First Amended
22 Q. Letme ask you to turn to the bottom of page 22 Complaint, what you have before you as Courant 2?
23 three, the last two lines, where it reads, the uni -- 23 MR. PETERSEN: Objection to form,
24 this is the second -- this is the latter part of a 24 vague.
25 long sentence. The university stored these digital 25 THE WITNESS: I looked at parts of
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Page 66

Page 68

1 it when it was being drafted. 1 think you're right, so let me strike that. I do recall
2 BY MR. BONL: 2 asking that question before.
3 Q. Prior to the time that it was filed? 3 BY MR. BONL
4 MR. PETERSEN: Mike, you're getting 4 Q. Whatis meant in that statement by the term
5 close. Obviously this is a legal document that was 5 to make lawful uses of these works?
6 filed in connection with a lawsuit. There's a 6 MR. PETERSEN: Objection to form and
7 privilege issue. 7 objection, calls for a legal conclusion.
8 He can answer if he's seen the 8 THE WITNESS: So there are lots of
9 document before, but I'm going to assert privilege with 9 plausible lawful uses of works -- of these works. One
10 respect to communications with counsel concerning the 10 of them would be to make a list of them and make that
11 document and those types of issues on timing as to -- 11 list public. And, you know -- and -- and there may
12 as to timing as well, so -- 12 well be uses -- reading uses of these works that are
13 MR. BONL: Well, I'm not asking with 13 lawful, including ones for the print disabled, and
14 whom -- actually, I could ask with whom he spoke, but 14 when this project -- as this project was designed on
15 I'm not, and I'm not asking what was said. I'm simply 15 advice of counsel we had intended to make the works
16 asking whether Dr. Courant reviewed the Answer prior to 16 available to members of our community and --
17 the time that it was filed with the court. 17 MR. PETERSEN: I instruct the
18 MR. PETERSEN: He can answer that 18 witness not to divulge any attorney/client information.
19 question -- if he recalls, then he can answer that, but 19 THE WITNESS: I'm sorry, okay. So
20 in terms of any issue of substance, I'm going to assert 20 the uses that we talked about earlier in response to a
|21 the privilege. 21 similar question.
22 MR. BONI: Okay. 22 BY MR. BONI:
23 THE WITNESS: Ibelieve that I was 23 Q. Did anyone tell you why Indiana University
24 1in on discussions of the content of this before it was 24 has not announced plans to participate in the Orphan
25 filed, but I may be remembering incorrectly. 25 Works Project?
Page 67 Page 69
1 BY MR. BONIL: 1 A, Idon'trecall having a specific
2 Q. Okay. At paragraph three on page four, it 2 conversation with people from Indiana about that.
3 states that Defendants admit that UM and UC have 3 Q. Do you have any knowledge as you sit here
4 announced their participation in the Orphan Works 4 today as to why Indiana University has not announced
5 Project, an initiative to, inter alia, identify orphan 5 plans to participate in the Orphan Works Project?
6 works, and then hyphen, in copyright works for which 6 MR. PETERSEN: Objection to form and
7 the copyright holder cannot be found, hyphen, and 7 objection to the extent it calls for speculation.
8 eventually to make lawful uses of these works. Do you 8 THE WITNESS: Yeah, I just, you
9 have an understanding of what is meant in that 9 know -- I find that speculating on other people's
10 admission by the word eventually? 10 motives isn't a very good move.
11 MR. PETERSEN: Objection to form. 11 BY MR. BONI:
12 THE WITNESS: In the - in the 12 Q. You have no idea why it made that decision?
13 context of the announcement, after there was 13 MR. PETERSEN: Objection, asked and
14 determination that the work was an orphan work, 14 answered.
15 including an open period in which the work would be 15 THE WITNESS: Am I supposed to
16 displayed to the world as a potential orphan work, we 16 respond?
17 would get to I think eventually. 17 BY MR. BONL:
18 BY MR. BONI: 18 Q. Yeah, you can respond.
19 Q. And as you sit here today, is it still 19 A, Solhave lots of ideas. I just have no
20 the -- is it still the aim of the Orphan Works Project 20 knowledge.
21 to identify orphan works? 21 Q. Right. What are those ideas?
22 MR. PETERSEN: Objection to form, 22 MR. PETERSEN: Objection, it calls
23 and objection, asked and answered. I believe 23 for speculation. The witness told you he has no
24 Dr. Courant has already -- 24 knowledge.
25 MR. BONI: Yeah. You know what, | 25 MR. BONI: I'd like to know what his
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Page 70
ideas are. He just testified as to having ideas.
THE WITNESS: Somewhere in their
decision process they decided not to.
BY MR. BONI:
Q. Why not?
A. Idon't know.
MR. PETERSEN: Same objection.
BY MR. BONI:
Q. And so when you testified that you had

ideas, do you have any other ideas as to why

O 0 3 N AW =

Page 72
would be made available to authorized and authenticated
members of the University of Michigan community on the
basis that they could, on a -- such that they could
have reading access to it digitally online per the
number of books of that -- works of that title that we
had purchased in print form. In other words, they
would have essentially exactly the same use of the work
that they would have if they went into the library and
checked it out, but they could do it from their dorm

room.

11 Indiana University has not announced plans to 11 BY MR. BONI:
12 participate in the Orphan Works Project? 12 Q. Okay. Let meask you to turn to page ten.
13 MR. PETERSEN: Objection to form. 13 The last sentence of paragraph 34, it's at the top of
14 Objection, calls for speculation. Objection, asked and | 14 page 10, says the Defendants further admit that UM is a
15 answered. 15 co-founder, host, and primary administrator of the
16 THE WITNESS: I assume that they 16 Hathi Service -- I'm sorry, the Hathi Trust Service and
17 didn't -- haven't announced plans because they don't 17 is the largest contributor to the HDL, which contains
18 mean to participate. 18 the collection of digital works with respect to which
19 BY MR. BONI: 19 the Hathi Trust Service operates. Do you see that
20 Q. Do you know why they don't mean to 20 language, Dr. Courant?
21 participate -- 21 A. Yes, poetry.
22 A. Idonot know why. 22 Q. What is meant by the term host in that
23 Q. --inthe Orphan Works Project? 23 statement?
24 MR. PETERSEN: And objection, asked |24 MR. PETERSEN: Objection, lacks
25 and answered. 25 foundation.
Page 71 Page 73
1 THE WITNESS: I don't know why. 1 THE WITNESS: The U of M is the
2 BY MR. BONI: 2 place where and whence the works are held and can be
3 Q. Letme ask you to turn to paragraph 13 on 3 found and searched, etcetera.
4 page five. Are you there? 4 BY MR. BONI:
5 A Um-hum. 5 Q. Do you know how it came to be that the
6 Q. Ihave the handicap of not seeing whether 6 University of Michigan would be a host of the works, of
7 you're here or not. 7 the digital files?
8 A. I'mhere. 8 MR. PETERSEN: Objection to form,
9 Q. Okay. The first sentence says, Defendants 9 vague.
10 admit that a book entitled "Good Troupers All: The 10 THE WITNESS: The U of M at the time
11 Story of Joseph Jefferson" by Gladys Malvorn was 11 that the Hathi Trust was founded already had the -- as
12 digitized and included in the HDL and was 12 it says in this sentence actually, the largest
13 preliminary -- preliminarily identified as a book that 13 collection of such works and a active and functional
14 UM planned to make available on the limited basis 14 set of procedures for hosting them, and so we continued
15 contemplated as part of the OWP if the copyright holder | 15 in that role because we were the entity that was doing
16 were not identified, and then the sentence goes on. Do 16 that work already.
17 you see that language, Dr. Courant? 17 BY MR. BONI:
18 A. Ido. 18 Q. How did the U of M come to develop an active
19 Q. Can you tell me what is meant by the phrase 19 and functional set of services in that regard?
20 on the limited basis contemplated? 20 MR. PETERSEN: Objection to form.
21 MR. PETERSEN: Objection to form. 21 THE WITNESS: We've discussed -- we
22 THE WITNESS: Yes. As | believe 22 discussed earlier today the relationship -- the
23 we've already discussed, works that were identified 23 U of M's making -- having files that came from the
24 as a -- as orphan works, which this work was not, it 24 Google scans. We put those -- used those files -- used
25 was only preliminarily identified as an orphan works, 25 those files. We store those files on servers
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Page 74 Page 76
1 maintained by U of M subject to a set of protocols, and 1 BY MR. BONI:
2 the -~ and so the starting place of Hathi Trust was 2 Q. IsGoogle also an administrator of the Hathi
3 that there were already many books that were being held | 3 Trust Service?
4 by U of M, the U of M library at that point, in this 4  A. Notin any sense that I understand.
5 way. 5 Q. Okay. Are the other -- are the other
6 BY MR. BONI: 6 schools in which U of M have those bilateral agreements
7 Q. Andthatis as a result of the Google 7 considered administrators of the Hathi Trust Service?
8 Library Project? . 8 MR. PETERSEN: Objection to form.
9 MR. PETERSEN: Objection to form. 9 THE WITNESS: No, I shouldn't think
10 THE WITNESS: Yes. 10 so.
11 BY MR. BONI: 11 BY MR. BONI:
12 Q. Whatis meant by -- so is UM the only host, 12 Q. Sois U of M the only administrator of the
13 or are there any other hosts? Is Indiana University -- 13 Hathi Trust Service?
14 let me ask this question. Is Indiana University also a 14 MR. PETERSEN: Objection to form.
15 host? 15 THE WITNESS: I think that this --
16  A. Soifthe word host is a legal term of art 16 this language either contemplates the U of M alone or
17 then I have to pull back because I don't know what 17 U of M and Indiana, Indiana in its role as the mirror
18 its -- what its meaning is. 18 site.
19 Q. I'mnot asking it as a legal term of art at 19 BY MR. BONI:
20 all. 20 Q. Fairenough. Let me ask you to turn to the
21 MR. PETERSEN: Mike, why don't you 21 bottom of page 11. The last sentence on that -- I'm
22 just define -- 22 sorry, the second to last sentence on that page reads,
23 BY MR. BONI: 23 Defendants admit that a fully operational, synchronized
24 Q. [Idon'tknow how it would be a legal term of 24 and live mirror site of the HDL is located on IU's
25 art. 25 Indianapolis campus. Do you see that language,
Page 75 Page 77
1 MR. PETERSEN: Why don't you define 1 Dr. Courant?
2 host, Mike? That might be helpful. 2 A Yes
3 MR. BONI: Well, it's in your 3 Q. Is this what you were referring to
4 Answer, and we asked anyone to step forward on behalf | 4 previously as Indiana's mirror site --
5 of the University of Michigan to speak about the 5 A. Yes.
6 Answer, and here's Dr. Courant, so I'm asking what is 6 Q. --ofthe Hathi Trust Digital Library?
7 meant in the Answer by host. 7 A, Yes.
8 MR. PETERSEN: And to the extent the 8 Q. Whatis meant by synchronized? Do you know?
9 witness knows, he can answer. To the extent he doesn't 9  A. Ithink that's a technical term in the
10 know, it's appropriate for him to say he doesn't know. 10 context of the computing activity, and so I would not
11 THE WITNESS: So as the -- as a host 11 opine on what it means in detail.
12 for a copy of the files, both Michigan and Indiana are 12 Q. Do you know whether Indiana University
13 hosts. 13 offers for reading the full text of in copyright books
14 BY MR. BONL: 14 to members of its community who are print disabled?
15 Q. University of Michigan is a primary 15 MR. PETERSEN: Objection to form.
16 administrator of the Hathi Trust Service; is that 16 THE WITNESS: Ido not know.
17 correct? 17 BY MR. BONI:
18 MR. PETERSEN: Objection to form. 18 Q. Do you know -- do you know what uses
19 THE WITNESS: The Hathi Trust 19 Indiana University makes of its mirror site of the
20 Service takes place under a series, a set of -- a 20 Hathi Trust Digital Library?
21 large set of bilateral contracts between the University 21 MR. PETERSEN: Objection to form.
22 of Michigan and other universities and research 22 THE WITNESS: The principal use
23 entities, research libraries around the country, and 23 would be to store a duplicate set of the files.
24 thus the University of Michigan is the primary 24 BY MR. BONI:
25 administrator. 25 Q. Do you know whether it does anything with
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Page 78 Page 80
1 the mirror set of the Hathi Trust digital files other 1 digital copies deposited in the HDL by some
2 than that? 2 institutions have been delivered to the HDL over the
3 MR. PETERSEN: Objection to form. 3 Internet or via removable media, and then the sentence
4 THE WITNESS: I do not know. 4 goes on. Do you see that language, Dr. Courant?
S However, I would expect that they would -- the use -- 5 A. Yes.
6 any use would be through the Hathi Trust interface. 6 Q. By whom have the digital copies been
7 BY MR. BONI: 7 delivered to the Hathi Trust Digital Library?
8 Q. What do you mean by the Hathi Trust 8 MR. PETERSEN: Objection to form.
9 interface? 9 THE WITNESS: Do you want the names
10 A, www.hathitrust.org gives one a way of 10 of people? 'Cause I wouldn't know.
11 getting to many services of the Hathi Trust, largely 11 BY MR. BONI:
12 around -- search around all works, as I've pointed out, 12 Q. Or entities. Either one.
13 and reading use of public domain works or other works | 13 MR. PETERSEN: Objection. Same
14 that have been authorized for such use, and the 14 objection.
15 institutions -- both institutions who are part of the 15 THE WITNESS: The -- many
16 Hathi Trust and institutions who are not, and just 16 entities --
17 ordinary folks anywhere can go there and make those 17 BY MR. BONI:
18 uses, and that is the mechanism that people use in 18 Q. Well, let me cut it short. Is Google one of
19 order to make uses -- any uses of those files. 19 those entities?
20 Q. So by Hathi Trust interface you meant 20 A. Yes.
21 Hathi Trust's website, correct? 21 Q. And earlier today you testified that the
22 A. Yeah 22 digital copies were delivered to the HDL over the
23 Internet, but that you didn't know the inner workings
24 of that. I'm paraphrasing. Do you recall that
25 testimony?
Page 79 Page 81
1 MR. PETERSEN: Objection,
2 mischaracterizes the testimony.
3 MR. BONI: Yeah, I don't mean to do
4 that.
5 THE WITNESS: 1 actually resisted
6 the phrase "over the Internet" because I was concerned
7 that that might imply the open web, and -- but so -- is
8 that good enough?
9 BY MR. BONI:
10 Q. Whatterm would you have used?
11 MR. PETERSEN: Objection, asked and
12 answered. He did answer these questions, Mike, at the
13 beginning of the deposition.
14 MR. BONI: I don't think he answered
15 what term he would use instead of "over the Internet."
16 MR. PETERSEN: I think he said
17 secured server or words to that effect.
18 THE WITNESS: Yeah, I would -- I
19 would have said something about optical -- optical
20 fiber networks. Optical fiber networks.
21 BY MR. BONI:
22 Q. Okay, all right. But not over the worldwide
23 Q. Letme ask you to turn to page 17, please. 23 web?
24 At paragraph 63, the second sentence reads, UM Regents, 24  A. Again, I don't know the details of how these
25 the Hathi Trust Service, and UC Regents admit that 25 things work, but not in an insecure way.
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Page 82

Page 84

1 Q. Okay. And then where it says via removable 1 tapes are secured in any way from theft or misuse?
2 media, do you have an idea of what is meant by 2 A. Ibelieve that they are.
3 removable media? 3 Q. Do youknow how?
4  A. Atleast in some cases hard drives, maybe 4 A. We're now way beyond my expertise. 1
5 other media as well. 5 know that the people who are responsible for holding
6 Q. Okay. Does UM have those hard drives today? 6 those tapes are experienced in holding such things
7 A. Idonotknow. 7 securely.
8 Q. Soyou would not know that if you had them 8 Q. Aretheyemployees -- those people to whom
9 where they would be kept, right? 9 you are referring, are they employed by University of
10 MR. PETERSEN: Objection. Objection 10 Michigan?
11 to form. 11 A. Yes.
12 THE WITNESS: I think that follows, 12 Q. Okay. So this is U of M staff who are
13 yes. 13 responsible for the security of the backup tapes?
14 BY MR. BONL: 14 MR. PETERSEN: Objection to form.
15 Q. Okay. Let me ask you to go to paragraph 64 15 Objection, asked and answered.
16 on page 18. It says at the top of the page, Defendants 16 THE WITNESS: Yes.
17 admit that the incorporation of digital works and 17 BY MR. BONI:
18 their associated metadata into the HDL is performed at 18 Q. Who -- do you know who is in charge of that
19 MLibrary. What is -- what exactly goes into 19 staff?
20 incorporating the digital works and their associated 20  A. The tapes are held by the Information
21 metadata? 21 Technology Services at the university. The director of
22 MR. PETERSEN: Objection to form. 22 that operation, the Chief Information Officer of the
23 THE WITNESS: I can't tell you 23 university, is named Laura Patterson.
24 exactly, but the HDL has a bibliographic record forthe |24 Q. And she's the chief technology officer at
25 works in it, and so when the works are taken into the 25 Uof M?
Page 83 Page 85
1 HDL, the associated metadata, title, author, publisher, 1 A. She's the Chief Information Officer.
2 date, all this stuff that we carry around with records 2 Q. Allright, okay. Chief information, CIO,
3 of works has to be carefully linked to the works 3 all right. Who replicated the digital works and
4 themselves, made findable and so forth, and so 4 associated metadata to the active mirror site at IU's
5 that's -- that's in broad outline the work that's being 5 Indianapolis campus?
6 done here as I understand it. 6 MR. PETERSEN: Objection to form.
7 BY MR. BONI: 7 THE WITNESS: That work would have
8 Q. And who at Michigan Library does that 8 been done under the general direction of John Wilkin
9 incorporating? 9 and his counterpoints at Indiana -- counterparts at
10 A. The--largely John Wilkin's staff. In 10 Indiana.
11 fact, I think exclusively John Wilkin's staff. 11 BY MR. BONI:
12 Q. Okay. In the next sentence it says 12 Q. Okay. On page 19 in paragraph 67, it's
13 UM Regents, the Hathi Trust Service and IU Trustees 13 right in the middle of the page, it says in the
14 admit that the digital works and associated metadata 14 second sentence, Defendants also admit that the
15 are replicated to an active mirror site located on 15 Hathi Trust Service preserves and secures books that
16 IU's Indianapolis campus and are stored on backup tapes | 16 are in copyright, published, and commercially
17 located at UM's facilities. Do you know -- and then 17 available. Do you see that language, Dr. Courant?
18 the sentence goes on. Do you know where at UM's 18 A. Ido.
19 facilities the backup tapes are located? 19 Q. In what way does Hathi Trust preserve the
20 MR. PETERSEN: Objection, vague. 20 books referenced here?
21 THE WITNESS: I don't off the top of 21 MR. PETERSEN: Objection to form.
22 my head, although there are addresses where those sites | 22 THE WITNESS: The Hathi Trust is an
23 are. 23 operation of the library and has a time scale for
24 BY MR. BONI: 24 preserving its assets that extends into the indefinite
25 Q. Do you have any idea of whether those backup 25 future.
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Page 86 Page 88
1 BY MR. BONIL: 1 MR. PETERSEN: Objection to form,
2 Q. Whatare its assets? 2 vague.
3 A, Its holdings, copies of works. Assets may 3 THE WITNESS: Other than what?
4 not have been the best word, but copies of works. And 4 BY MR. BONL:
5 works are subject to -- print works are subject to all 5 Q. Sources. Do the people who do the -- who
6 manner of risk of deterioration and destruction over 6 try to identify orphan -- you know what, let me ask you
7 time, and so the sense in which these works are 7 this question. Throughout the deposition you've
8 preserved is that we would intend to keep a copy, as 1 8 referred to the term orphan works. What do you mean by
9 said, into the indefinite future against the 9 orphan works?
10 possibility that the -- that other copies would 10  A. Works that are in copyright for which a
11 disappear. 11 rights holder cannot be found.
12 MS. DURIE: Can you do me a favor? 12 Q. Forthoseat U of M seeking to identify --
13 Can I just get you to move the bottle to one side? The 13 trying to identify the rights holders of potential
14 videographer was just saying it was blocking. 14 orphan works, do you know whether those people have, as
15 THE WITNESS: Oh, sure. 15 aresult of the errors identified, considered other
16 MS. DURIE: Thanks. 16 sources, other sources to determine the identity of the
17 BY MR. BONIL: 17 rights holders?
18 Q. Letme ask you to turn to page 21, paragraph 18 MR. PETERSEN: Objection, form,
19 78. 19 vague. Objection, lacks foundation.
20 A. I'mthere. 20 THE WITNESS: And I need ask, other
21 Q. There is a block quote there. It appears to 21 sources than what?
22 be a statement from Michigan Library. And it states, 22 BY MR. BONIL:
23 this tells us that our pilot process is flawed, 23 Q. Yeah, other -- other -- other sources of
24 referring to the potential orphan works. Can you tell 24 investigation, of research?
25 me what that -- what is meant by the pilot process 25 MR. PETERSEN: Objection, same
Page 87 Page 89
1 being flawed? 1 objection. And it lacks foundation.
2  A. Yeah. It's actually stated very well in the 2 THE WITNESS: So I don't know at --
3 previous sentence. The close and welcome scrutiny of 3 I mean when you improve a process you do things other
4 the list of potential orphan works has revealed a 4 than what you did before, so that answer would be yes.
5 number of errors, some of them serious. The errors 5 But I -- the use of the word sources, this isn't a
6 were classifying some things as potential orphan works 6 matter of looking things up in the International
7 that in -- that -- that we should have been able to see 7 Register of Orphan Works. If we had that we would in
8 more easily than we did were actually not potential 8 much better -- this it wouldn't be a problem.
9 orphan works. 9 BY MR. BONL:
10 Q. Has the pilot process changed as a result of 10 Q. Understood. So tell me -- tell me what you
11 the errors -- 11 know about what is done to identify the rights holders
12 MR. PETERSEN: Objection to form. 12 of potential orphan works --
13 BY MR. BONI: 13 MR. PETERSEN: Objection.
14 Q. --discovered? 14 BY MR. BONI:
15 MR. PETERSEN: Objection, lacks 15 Q. --aspart of the Orphan Works Project?
16 foundation. 16 MR. PETERSEN: Objection, asked and
17 THE WITNESS: We are -- we are -- we 17 answered.
18 have changed a good deal of the process in response to 18 THE WITNESS: I note that it's very
19 what we learned last fall. 19 important here to be considering -- there's a potential
20 BY MR. BONI: 20 orphan works part of the process, and then there is a
21 Q. Howso? 21 part of the process that involves publishing the list
22 A. Here, to get into the details I would have 22 of potential orphan works and inviting the world to
23 to refer to the people who do the work in detail, but 23 comment on that, and that part of the process actually
24 more time, more care, more eyeballs on the case. 24 has worked well in that it has identified a number of
25 Q. Are there other sources that are considered? 25 works that were potential orphans that proved not to
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Page 90 Page 92

1 be, and I actually believe that that will be a vital 1 they exist?

2 part of any process going forward to identify -- to 2 MR. PETERSEN: Objection to form,

3 identify orphan works. 3 vague. Objection, mischaracterizes testimony as to the

4 The first thing was to look for is 4 process.

5 the publisher still alive, does the publisher still 5 BY MR. BONL:

6 exist. If the answer to that question was yes, we 6 Q. Youcananswer.

7 stopped. Note that in many cases where the publisher 7  A. Theanswer is certainly not. Certainly not.

8 exists, the work still might well be out of copyright 8 MR. BONI: All right. Thank you,

9 and we could go back and look, keep a record of those 9 Dr. Courant. I have no further questions.

10 works. We were developing a record of publishers that | 10 MS. DURIE: Great, thank you. 1

11 are -- that are findable. 11 have a few questions for you. Do you want to take a

12 And then move from publisher to 12 short break first?

13 author, similar set of questions. And then the 13 THE WITNESS: 1 would like that.

14 question of whether then look for the -- if the book 14 MS. DURIE: Great, then we can do

15 were for sale that would obviously mean that it wasn't 15 that.

16 an orphan. 16 THE VIDEOGRAPHER: We're going off

17 So there is a nested set of 17 the record, the time is 4:01 p.m.

18 searches starting with actually is it for sale and then 18 (There was a recess taken.)

19 going to publisher and then looking for information 19 THE VIDEOGRAPHER: We are back on

20 about authors, and also a mechanism whereby a second | 20 the record, the time is 4:12 p.m.

21 investigator would go through the process without 21 MS. DURIE: Thanks.

22 having information from the first investigator. 22 EXAMINATION BY MS. DURIE:

23 BY MR. BONIL 23 Q. Good afternoon, Dr. Courant. I introduced

24 Q. Dr. Courant, are you aware that the 24 myself off the record. As you know, I represent Google

25 Authors Guild identified at least one rights holder of 25 in the Authors Guild versus Google litigation. I have
Page 91 Page 93

1 abook that was on the list that you referred to in 1 just a few questions for you, and I will endeavor to be

2 your previous testimony that was considered a potential 2 brief.

3 orphan works? 3 When did you join the faculty of the

4 A Yes. 4 University of Michigan?

5 Q. Orphan work, I'm sorry. 5 A. 1973.

6  A. Considered a potential orphan work, yes. 6 Q. Can you just describe for me very briefly

7 Q. Right. And do you know whether -- had the 7 your educational background?

8 Authors Guild not advised the Hathi Trust of that book, 8 A. Iwent to high school in Bayport,

9 would Hathi Trust have displayed the full text of that 9 Long Island, and then went to college at Swarthmore
10 work? 10 College, got my BA in history in 1968, and then did a
11 MR. PETERSEN: Objection. Objection 11 few things for a few years and went to Princeton, got a
12 to form, calls for speculation. 12 Ph.D. from Princeton in economics. Actually, the
13 THE WITNESS: Yeah, we will -- it 13 degree was awarded in 1974, shortly after I got here.
14 is -- this is speculative, and the only accurate answer 14 Q. Canyou give me a brief overview of your
15 is we will never know. 15 academic career at the University of Michigan?

16 BY MR. BONI: 16  A. [washired as an assistant professor in

17 Q. Whyis that? 17 economics and public policy. As I said, I got here in

18  A. Because we had a good long time before the 18 1973. My work in those days was largely on urban

19 work was scheduled to be displayed, and many people 19 economics, housing, housing discrimination and

20 other than members of the Authors Guild had access to 20 segregation, then moved more broadly into public

21 that list of works. 21 policy, behavior of governments, taxes at the local and
22 Q. Isthe Hathi Trust process -- I'm sorry, the 22 state level and economic development as well, and also
23 Orphan Works Project, the process of identifying orphan 23 federal tax policy and budget policy.

24 works wholly dependent on rights holders coming forward 24 I spent a year on the staff of the

25 Council of Economic Advisers in Washington in the late
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1 '70s doing principally budget policy and health 1 that?
2 policy. I came back to Michigan. I've stayed in those 2 A. Ithought it was an extremely interesting
3 fields, although I've done a fair amount of work on 3 and positive development.
4 gender discrimination as well, and then moved into 4 Q. Why was that?
5 administrative roles. I became director of what was 5 A. Soreally a number of reasons. We had been
6 then called the Institute of Public Policy Studies, it 6 digitizing our collections ourselves at the rate of
7 might have been 1982, somewhere around there. It'snow | 7 about 10,000 volumes a year give or take, and at that
8 the Ford School. 8 rate it was going to take 900 years or so to get the
9 And then after several years in 9 job done. And in fact, it would have taken longer
10 that role went back to the faculty for a while, then 10 because we're still acquiring works.
11 did that again for a while, was Chair of the Economics 11 And so suddenly it became possible
12 Department and was appointed -- I wrote a good book 12 to imagine digitizing close to the whole -- the whole
13 about federal budget deficits along the way there, 13 library, and that provided in turn a number of benefits
14 which is -- which I've turned into public domain, is 14 that struck me then and strike me now as being very,
15 available on Google Book Search for free if anybody 15 very important. One, which is really huge, is this
16 wants to read it. 16 notion of search that I talked about earlier. Having
17 Came to work for the provost then, 17 the full text available for search of the works in the
18 Nancy Cantor, in 1998 maybe, '97,'98. She hired me as | 18 library allows people, scholars, students, faculty, to
19 vice provost for budget. Did that for several years. 19 find works that have subject matter that might not be
20 When she left the university, after a brief interim 20 apparent until the old card catalogs.
21 period I was appointed provost and executive vice 21 The old catalog would give you three
22 president for academic affairs and served in that role 22 entries, and if it turned out there was something else
23 from 2002 through most of 2005. 23 important that was number four, it's not there. Butif
24 Back to the faculty. Now in that 24 it turns out that that 4th or 5th or 6th use has words
25 period I got interested in libraries and started 25 that are characteristic, you can find them in the works
Page 95 Page 97
1 writing papers about libraries, and then along the way 1 in the library and then come to the library and use
2 had written -- done a fair amount of research on the 2 them.
3 economic and policy aspects of higher education, areas 3 The second enormous advantage has to
4 in which I still continue to do some work, and then 4 do with preservation. Many works in the library,
5 was appointed library dean in -- whatever that would 5 millions certainly, several millions, were printed on
6 be, 2007. 6 acid paper, which means that they have within them the
7 seeds of their own -- their own destruction. It'sa
8 phenomenon you will have noticed. You know, from time
9 to time you take an old paperback especially or an old

25

Q. What was your reaction when you heard about

(=]

newspaper off the shelf and it just turns into
cornflakes and then dust in your hands. That's what

—
—_

happens to works on acid paper, and in time it happens
to all of them.

And by -- knowing that there are
millions of such works, identifying them one by one is
sort of inconceivably difficult. You have to go to the
shelves. I mean it just -- you know, millions or --
that's a big number, and, you know, I just can't
imagine the amount of effort that would be involved in
finding them one by one.

If we go through this process of
digitizing essentially the whole collection we then
have a preservation copy of works that would otherwise
disappear without replacement. These works now will in

25 due course disappear, in due time, but we will be able
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1 to construct a replacement from the digital files. So 1 and I'm going to instruct the witness not to divulge
2 that struck me as being, you know, an independence of 2 any attorney/client privileged information. The
3 two now big uses of the digitized files. The third, 3 General Counsel's office at the University of Michigan
4 obviously very important, is to be able to make 4 was involved in those discussions, and so again, [
S available to people with print disabilities in a timely 5 caution the witness to not divulge attorney/client
6 way access to these works. 6 privileged information.
7 Q. You mentioned earlier in your testimony 7 THE WITNESS: So the General
8 making works available to people with print 8 Counsel's office was indeed involved in most of those
9 disabilities. What does it mean to have a print 9 or at least many of those discussions, and certainly
10 disability? 10 was involved in the ones that Jed to the policy choices
11 A. I'mno expert in this field, but basically 11 that we made.
12 it means to have basically bad eyesight, to make it 12 BY MS. DURIE:
13 such that it is difficult to read text in the form in 13 Q. Okay, fair enough. You testified earlier
14 which it -- difficult or impossible to read text in the 14 that Google and the University of Michigan entered into
15 form in which -- I mean one form of print disability is 15 a cooperative agreement; is that right?
16 total blindness. 16  A. That's correct.
17 Q. Andhow is it that you're able to make these 17 Q. Did that cooperative agreement provide that
18 works available to people who do have a difficult time 18 the parties would respect copyright laws?
19 reading them? 19 A. Pardon me? Say it again?
20  A. Again, this is not my field of expertise, 20 Q. Did the cooperative agreement provide that
21 but in some cases it's as simple as being able to blow 21 the parties would respect the copyright laws?
22 up the size of a font so that things can be read, or to 22 MR. PETERSEN: I'm going to object.
23 work with contrast. In some cases where people's 23 If you want to show him a copy of the agreement --
24 disability is more serious than that such that they 24 MS. DURIE: Sure.
25 really can't read at all, there are text-to-voice 25 MR. PETERSEN: --1 think that's the
Page 99 Page 101
1 protocols that allow the work to be rendered in a form 1 appropriate way to do that, so --
2 where it can be heard, indeed at very high speed for 2 MS. DURIE: I'm happy to do that.
3 people who are trained to hear this way, rather than 3 Let's --
4 read in the usual physical way. 4 MR. BONI: Let me just add, Daralyn,
5 Q. Did you consider the potential impact of 5 I'm straining to hear you.
6 this project on authors? 6 MS. DURIE: Sorry.
7 MR. BONI: I'm sorry, I didn't hear 7 MR. BONI: Yeah.
8 the question. 8 MS. DURIE: I'll try to keep my
9 BY MS. DURIE: 9 voice up, Mike.
10 Q. Did you consider the potential impact of 10 MR. BONL: Thank you.
11 this project on authors? 1 MS. DURIE: And if I can have marked
12 A. We were -- authors as a group. Of course I 12 as the next exhibit a copy of a document GOOG 05000355
13 am an author. We did, in a -- but in a -- in a sort of 13 through 366. Sorry, Mike, I can't hand you a copy.
14 what impact kind of way. So the impact of these 14 MR. BONI: Ihaveit. Ijust
15 digitizations on authors, we saw no market effect. We 15 couldn't mark it before.
16 spent some time talking about that. And indeed, seems 16 MR. PETERSEN: This is 3?
17 likely to me, although by no means a sure thing, so 17 MS. DURIE: Yeah.
18 this is speculation, and it was speculation at the 18  DEPOSITION EXHIBIT 3
19 time, that the search capability would lead to some 19 Cooperative Agreement
20 works that were otherwise never gonna be found being 20 WAS MARKED BY THE REPORTER
21 found and market might appear for them, who knows. 21  FOR IDENTIFICATION
22 Q. You said that you did have discussions
23 regarding potential market effects. What did you
24 discuss in that regard?
25 MR. PETERSEN: I'm going to object
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1 to form on that as well.
2 THE WITNESS: The works range from
3 the -- there's some bound volumes, which was the
4 purview of the agreement, range from the very beginning
5 of publishing to the present day and all manners of
6 subject matters. I often say that we hold the
7 scholarly and cultural record, so if you could construe
8 it as part of the scholarly or cultural record, we are
9 likely to have significant numbers of works in it, also
10 reference. So a very -- it's a very diverse, very
11 broad collection of works.
12 Q. That's fine. You can set that aside. That 12 BY MS. DURIE:
13 was my only question -- 13 Q. You testified earlier that the University of
14 A. Okay. 14 Michigan had used digital copies that it had
15 Q. -- with respect to that document. Can you 15 obtained of works in this collection to create its own
16 give me a sense, Dr. Courant of the size of the 16 searchable index; is that right?
17 University of Michigan collection? 17 MR. PETERSEN: Objection to form.
18 A, 0Oddly enough, that is not as simple as you 18 MR. BONI: I'm sorry, I couldn't
19 would think. For one thing, the University of 19 hear the tail end of that question.
20 Michigan's agreement for digitization involves several 20 MS. DURIE: Sorry. To create its
21 libraries in the university that I'm not responsible 21 own searchable index.
22 for. The law school library, the business school 22 THE WITNESS: Not as such. Although
23 library, which is called the Kellogg -- no, yeah, 23 those works were searchable, the number is so small
24 the -- is that right? The business school library, 24 that having an index of a tiny fraction of a collection
25 yeah, the Michigan historical collection, which is the 25 is uninteresting.
Page 103 Page 105
1 Bentley Library, and a special collections library 1 BY MS. DURIE:
2 called the Clements Library, are all contemplated by 2 Q. I'msorry, I apologize. Is it correct that
3 the project and the agreement but are not part of the 3 the University of Michigan has used copies of --
4 University of Michigan Library System. 4 digital copies of books that were scanned by Google to
5 That said, the University Library S create a searchable index?
6 System holds approximately -- oh, and I should also 6  A. Aspart of this project?
7 mention the University of Michigan at Flint and the 7 Q. Yes.
8 University of Michigan at Dearborn are also 8 A Yes.
9 contemplated in the agreement and are not part of the 9 Q. And what was the reason for doing that?
10 University of Michigan Library System. The University |10  A. IthinkI described it earlier, that it
11 of Michigan Libraries, the part that I'm dean of, has 11 enables users to find things reliably and easily that
12 approximately 8 million volumes in it. 12 they would otherwise not be able to find.
13 Q. Can you give me a sense of, and I realize 13 Q. You also mentioned the display, using the
14 this is a very broad question, but the types of works 14 work to allow people with print disabilities to gain
15 that are encompassed within those 8 million volumes? 15 access to works that they otherwise would not be able
16 MR. BONI: Object to form. 16 to read. Has the University of Michigan made any
17 THE WITNESS: Lots of works of 17 actual displays of works in its collection of any of
18 many types. So without knowing what you mean by 18 the works as part of the search -- strike that. That
19 types -- 19 was terrible question.
20 BY MS. DURIE: 20 In connection with this
21 Q. [Ijustwantto geta sense of what kinds of 21 searchable index, does the University of Michigan allow
22 works are in there, what is the age range of these 22 users to read works that are returned from that
23 works, what are the kinds of topics that they embrace, 23 searchable index if those works are deemed to be in
24 what is the diversity within this collection? 24 copyright?
25 MR. PETERSEN: I'm going to object 25 MR. PETERSEN: So we're off the
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subject of students with print disabilities?

MS. DURIE: Correct.

MR. PETERSEN: Thisisa
different -- okay.

THE WITNESS: In cases where the
rights holder has authorized it, yes.
BY MS. DURIE:

Q. To the extent that the rights holder has not
authorized it, does the University of Michigan allow
individuals to see the complete copies of works that
are returned as search results if those works are in

—_
— O OV 0 A W AW N

Page 108
entity?

A. Approximately 20 -- a little bit under
20 million dollars a year.

Q. Has that budget been affected in any way by
the Google Library Project? In other words, has that,
for example, caused your budget to go down?

MR. PETERSEN: When you say budget,
for acquisitions?
BY MS. DURIE:
Q. For acquisitions, acquisitions.
A. Certainly not in any direct way. Indirectly

12 copyright? 12 the Google Library Project has enhanced the reputation
13 MR. PETERSEN: And you're excluding | 13 of the library, therefore possibly improved our
14 students with print disabilities? 14 political ability to get resources from the provost.
15 BY MS. DURIE: 15 Q. Okay. Butitisnot then the case I take it
16 Q. Excluding students with print disabilities. 16 that the fact that you have digital copies of the works
17  A. Ifthe works are either in copyright or not 17 in your collection has itself caused you to start
18 known to be not in copyright, no. 18 spending less money on book acquisition?
19 Q. Has the University of Michigan -- 19 A No.
20  A. DidI get that grammar right? 20 Q. Have there ever been circumstances where the
21 Q. Yeah. 21 University of Michigan has bought additional paper
22 A. Ibelieve so. 22 copies of books that it has in digital form as a result
23 Q. Yes. Has the University of Michigan put 23 of its participation in the Google Library Project?
24 security measures in place to protect all of the 24  A. So we have a dangling modifier here. So we
25 various digital copies that exist of these works? 25 have it in digital form as a result of the Google
Page 107 Page 109
1 A. Again, we're talking about this set of works 1 project.
2 that we do not know to be in the public domain? 2 Q. Correct.
3 Q. Correct. 3 A. Stop. And have we as a result of that, of
4 A, Yes 4 having it not -- have we bought --
S Q. Areyouaware of any breaches that have 5 Q. Let me ask the question again.
6 taken place that have allowed those works to become | 6  A. Okay.
7 part of the public domain -- 7 Q. [Iwantto direct your attention to those
8 A. No. 8 books where you have a digital copy as a result of the
9 Q. --security breaches? Does the University 9 Google Library Project. Have there been circumstances
10 of Michigan have a budget for the acquisition of new | 10 where the University of Michigan has nonetheless gone
11 works? 11 out and bought additional paper copies of those books
12 A. Yes. 12 for the library?
13 Q. Isthat budget broken down in some fashion |13  A. Sol can say certainly, but I don't have
14 departmentally or -- 14 specific knowledge of such cases. But knowing our
15 A. It's--soactually I should back up. The 15 practices, we would not take into account that we had a
16 University of Michigan Library has such a budget. 16 digital copy of an in copyright work, and we buy stuff
17 Several other libraries have budgets. Departmental 17 all the time.
18 libraries have budgets. So there are probably dozens |18 Q. Okay. So having a digital copy of an in
19 of entities within the University of Michigan who 19 copyright work has not affected your purchasing
20 have -- make budgeted expenditures on library 20 decisions?
21 acquisitions, and by far the largest of those entities, 21  A. That's correct.
22 but only one of them, is the one of which I am the 22 MR. BONI: Object to form.
23 dean. 23 BY MS. DURIE:
24 Q. Withrespect to the entity of which you are 24 Q. Have there been circumstances, again
25 the dean, what is the acquisition budget for that 25 referring your attention to this category of books that
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1 are in copyright where you have a digital copy -- 1 connection with search functionality?
2 A, Thatare not known not to be in copyright? 2 BY MS. DURIE:
3 Q. Thatare not known -- fair enough. That's 3 Q. Any. Justin general. Presumably yes,
4 avery good correction. Let me start again. Have 4 right? :
5 there been circumstances where with respectto books | 5 A. Yes.
6 that are not known not to be in copyright and for 6 Q. Okay. And has the University of Michigan
7 which you have a digital copy that the University of 7 ever paid a rights holder for permission to include a
8 Michigan has paid publishers for digital full view 8 work simply in that index?
9 access to those books? 9 A. Notto my knowledge.
10 A, Again, certainly, although I can't cite 10 Q. Okay. Now let me take indices that
11 specific instances. 11 encompass the full text of the work. Has the
12 Q. Okay. Would having the digital copy have 12 University of Michigan ever paid a rights holder for
13 impacted that purchasing decision? 13 permission to have that rights holder's work included
14 A, No. Actually, I can site specific I mean. 14 in the index where it was an index of the full text of
15 So in the scientific journal and e-book, scientific 15 works?
16 e-books area where we digitized, we also continueto |16  A. Again--
17 license those same works frequently. 17 MR. BONIL: Object to form.
18 Q. Okay. Has the University of Michigan ever 18 THE WITNESS: I had no knowledge of
19 paid money simply for the right to include a work in a | 19 such circumstances.
20 searchable index as opposed to the ability to view or | 20 BY MS. DURIE:
21 display the full text of that work? 21 Q. Okay.
22 MR. BONI: Object to form. 22 A. Sono, as far as I know.
23 THE WITNESS: So I'm just -- I need 23 Q. Now, you also mentioned earlier in your
24 a little help with the activity that you contemplate 24 testimony the importance of being able to maintain
25 here. 25 duplicate copies of works as part of a digital archive;
Page 111 Page 113
1 BY MS. DURIE: 1 is that correct?
2 Q. Soin asituation in which the University of 2 A. I'mnot quite sure what you're referring to.
3 Michigan is creating an index of books in its 3 Q. Youmentioned the importance of being able
4 collection, has the University of Michigan ever paida | 4 to keep works for posterity --
5 rights holders simply for permission to include their 5 A. Yes.
6 book as an entry in the search results as opposed to 6 Q. --isthatright?
7 paying the rights holder for permission to be able to 7 A. Um-hum.
8 read the book? 8 Q. How is it that the library project has
9 MR. PETERSEN: I'm going to object 9 enabled Michigan to do that?
10 to form, but the witness can certainly answer to the 10 A. The library project has led to our
11 extent he understands the question. 11 possession of digital files of many millions of our
12 MR. BONI: Right. 12 works, and so those files are available. They exist
13 THE WITNESS: So if you're asking if 13 and are available as a record of the contents of those
14 we paid for the right to use a full text, no, no. I 14 works should the works deteriorate, disappear, have
15 think the answer to your question is no. 15 other things happen to them.
16 BY MS. DURIE: 16 Q. Okay. Has the University of Michigan ever
17 Q. Okay. Let me make sure we're clear. So 17 paid rights holders money for the inclusion of works
18 have there been situations where the -- the University | 18 purely in an archive, a duplicate copy of a work for
19 of Michigan has created indices of works in its 19 purely archival purposes?
20 collection; is that right? 20 A, Specifically actually here, if I may, a dark
21 A. Soindices of the contents of works so -- is 21 archive?
22 what you're talking about? 22 Q. Correct, where the works are not being
23 Q. Well, let me just start with indices of 23 accessed for any purpose, but --
24 works in its collection. 24  A. Notto my knowledge.
25 MR. PETERSEN: Do you mean in 25 Q. Okay.
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1 A. No, no, we haven't, okay. 1 MR. BONI: Allright. Let's try.
2 Q. You also mentioned earlier in your testimony 2 REEXAMINATION BY MR. BONI:
3 the Orphan Works Project. What was the rationale for 3 Q. Dr. Courant, you testified just now that
4 undertaking the Orphan Works Project? 4 University of Michigan has not paid any rights holder
5 MR. BONI: Object to form. Whose 5 for books that were stored in a dark archive. My
6 rationale, Daralyn? 6 question is whether any rights holders have been paid
7 BY MS. DURIE: 7 for books in any other kind of archive at the
8 Q. Wereyou involved in early discussions 8 University of Michigan?
9 regarding the desirability of embarking on the Orphan 9 MR. PETERSEN: Objection to form,
10 Works Project? 10 vague.
11 A. Yes. 11 THE WITNESS: We have about
12 Q. What was your understanding of the 12 8 million books in the library, and we paid for pretty
13 University of Michigan's rationale for embarking on 13 much every one of them.
14 that project? 14 BY MR. BONI:
15 A. The project arose out of the decision by 15 Q. Gotit. So my question is, you drew a
16 Judge Chin to -- not to approve the amended settlement 16 distinction in your response between dark archive and
17 agreement. And under that agreement, the -- many 17 other -- any other type of archive as the question was
18 orphan works would have been made readable, usable as | 18 presented, and my question is, did the University of
19 part of the product that Google and the Authors Guild 19 Michigan ever pay a rights holder for a book purely for
20 and the publishers agreed to. 20 storage for archival purposes?
21 And so we asked ourselves following 21  A. Soin a light archive it just isn't purely
22 that, is there some way that we could get orphan works, |22 for storage. It's automatically by definition of light
23 which would of course by definition, if they were well 23 readable, and we certainly have paid rights holders on
24 established, their orphanage was -- orphan-ness was 24 millions of occasions for reading access to works,
25 well established, not to have any consequence for a 25 including reading access to digital works.
Page 115 Page 117
1 rights holder, was there any way we could make digital 1 Q. Is there any other type of archive other
2 uses of those works, which was something that there was | 2 than one that has books available for reading in a dark
3 a great interest in on the campus, because actually 3 archive?
4 digital works are much easier to get at and use than 4 MR. PETERSEN: Objection to form.
5 print works for many purposes. So that was the genesis 5 THE WITNESS: There -- one could
6 of the idea. 6 hold an archive of -- usually -- usually there are not
7 Q. You said that digital copies are easier to 7 other archives of published works, of printed works,
8 use in some cases than print copies. Why is that? 8 although one could imagine very rare books being held
9 A. Well, there's lot of things you can do with 9 in a way that would be principally archival,
10 them that you can't do with print copies. One of them 10 principally to take care of them and only rarely,
11 is read them at distance. One of them, again, if you 11 rarely for use.
12 can combine searching and reading, which you can for 12 BY MR. BONI:
13 works in the public domain, you can look at the way in 13 Q. Were you -- Dr. Courant, were you personally
14 which phrases were used on a given subject over 14 in favor of the amended settlement in the Google Books
15 different periods of time and do a kind of scholarship 15 case?
16 and study that really is much more difficult to do 16 A. Yes.
17 using only print volumes. 17 Q. Do you know whether --
18 MS. DURIE: Okay. Thanks very much. 18  A. Generally.
19 Idon't have any further questions. 19 Q. Generally. Do you know whether that view
20 MR. BONI: T just have a few 20 was held by your colleagues at the University of
21 follow-up questions. I will not be long. We can break 21 Michigan?
22 or not. I'm ready to go now if you want. 22 MR. PETERSEN: Objection, calls for
23 MS. DURIE: There's three minutes on 23 speculation.
24 the tape, Mike, so as long as you can get done then, I 24 THE WITNESS: It was surely held by
25 think we can keep going. 25 some of them and surely not held by others.
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CERTIFICATE OF NOTARY
STATE OF MICHIGAN )
)SS

COUNTY OF OAKLAND )

1, Jennifer L. Ward, Certified Shorthand Reporter,
a Notary Public in and for the above county and state,
do hereby certify that the above deposition was taken
before me at the time and place hereinbefore set forth;
that the witness was by me first duly sworn to testify
to the truth, and nothing but the truth, that the
foregoing questions asked and answers made by the

-
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12 witness were duly recorded by me stenographically and
13 reduced to computer transcription; that this is a true,
14 full and correct transcript of my stenographic notes so
15 taken; and that ] am not related to, nor of counsel to
16 either party nor interested in the event of this cause.
17 MR. PETERSEN: The videotape is up, 17
18 Mike. 18
19 MR. BONI: All right. That's all 1 19
20 have. 20 Jennifer L. Ward, CSR-3717
21 MS. DURIE: Perfect. 21 Notary Public,
22 THE VIDEOGRAPHER: This concludes 22 Oakland County, Michigan
23 the deposition, the time is 4:46 p.m. 23
24 (The deposition was concluded 24 My Commission expires: 10-27-2013
25 at 4:46 p.m.) 25
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CERTIFICATE OF DEPONENT
I, PAUL N. COURANT, Ph.D., do hereby certify
that I have read the foregoing transcript of my
testimony, and further certify that it is a true
and accurate record of my testimony (with the
exception of the corrections listed below):
Page Line Correction
8 | 22-23| university librarian| University Librarian
11 | 2 | the librarian | the University Librarian
12 | 16 | university librarian] University Librarian
21 | 7 | add | at
29 | 14 | limited time basis | limited basis
36 | 10 | digit | digital
47 | 11 | engram ] Ngram
53 | 21 | Michigan libraries | Michigan Library's
61 | 9 | joint Answer and | _Joint Answer and
62 | 5 | before I read it. | Dbefore. I read it.
71 | 25 | orphan works | orphan work
73 | 3 i etcetera | et cetera
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88 | _2 | an independence of | an instance of
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117 | 2 | for reading in a dark| for reading and a dark
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PAUL N.

THIS //\d DAY OF C}dm, , 2010 .
Y,

@Aom Jnoaditd

COURANT, Ph.D. DENISE M. TRUESDELL

NOTARY PUBLIC - STATE OF MICHIGAN
COUNTY OF WASHTENAW
My Commission Expires December 1, 2015

SUBSCRIBED AND SWORN TO BEFORE ME Aciing i the Gounty of Washtenaw

(NOTARY PUBLIC)

101{/1 //S

MY COMMISSION EXPIRES:

VERITEXT REPORTING COMPANY

212-279-9424

www.veritext.com 212-490-3430
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