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AGRICULTURAL PRODUCTS INC. OTHER HOOKER CHEMICAL AND PLASTICS OTHER
OCCIDENTAL CHEMICAL COMPANY OF TEXAS OTHER BEST FERTILIZER COMPANY,

Defendant-Appellant.

Before: SACK, RAGGI, AND CARNEY, Circuit Judges.

This case returns to us after our certification of two questions to the New
York Court of Appeals. We asked the Court of Appeals to address whether
(1) New York law recognizes cross-jurisdictional class action tolling; and (2) a
non-merits dismissal of class certification terminates class action tolling, and if
so, whether the underlying orders in this matter did so. Chavez v. Occidental
Chem. Corp., 933 F.3d 186, 202 (2d Cir. 2019) ("Chavez"). The answers to these
questions would in turn decide whether, in light of the procedural postures and
histories of this and related putative class actions, plaintiffs' complaint was

timely.

The Court of Appeals answered both questions in the affirmative.
Bermudez Chavez v. Occidental Chem. Corp., 35 N.Y.3d 492, 158 N.E.3d 93 (2020)
("Bermudez Chavez"). The Court of Appeals held that (1) New York recognizes
cross-jurisdictional class action tolling; and (2) "tolling ends—as a matter of

law —when there is a clear dismissal of a putative class action, including a
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dismissal for forum non conveniens, or denial of class certification for any

reason.” Id., 35 N.Y.3d at 508, 158 N.E.3d at 104. The court further held that the

underlying orders terminated class action tolling in 1995, thus rendering

plaintiffs' claims untimely. Id.

In light of these holdings, we VACATE the order of the district court

denying Occidental judgment on the pleadings, and REMAND with instructions

to enter judgment, consistent with this opinion and the New York Court of

Appeals' answers to our certified questions, in Occidental's favor.

PER CURIAM:

JOHN P. ELWOOD, Vinson & Elkins LLP,
Washington, DC (D. Ferguson McNiel, III,
Vinson & Elkins LLP, Houston, TX,
Timothy Jay Houseal, Young Conaway
Stargatt & Taylor, LLP, Wilmington, DE, on
the brief), for Defendant-Appellant.

JONATHAN S. MASSEY, Massey & Gail LLP,
Washington, DC (Paul J. Berks, Massey &
Gail LLP, Chicago, IL, Scott M. Hendler,
Hendler Flores Law PLLC, Austin, TX, on
the brief), for Plaintiffs-Appellees.

Over the course of nearly three decades, this and related putative class

actions have wended their way through United States federal and state courts.

We rely on and incorporate here by reference the background and procedural
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histories of these cases as set forth at length in our prior opinion. Chavez v.
Occidental Chem. Corp., 933 F.3d 186, 190-95 (2d Cir. 2019) ("Chavez"). We
summarize the facts relevant to our resolution of this appeal upon its return to us
from the New York Court of Appeals, which answered the questions we
certified, as follows:

This putative class action and others like it arose from Occidental's
manufacture, distribution, sale, and use of dibromochloropropane ("DBCP"), a
pesticide to which the plaintiffs-appellees were allegedly exposed when they
worked and lived on banana plantations in Central and South America between
the 1960s and the 1980s. Id. at 189-91. Exposure to DBCP, a suspected
carcinogen, also allegedly caused, among other infirmities: sterility, reduced
sperm quality and quantity, liver damage, vision loss, chronic skin disorders,
and compromised pulmonary and respiratory systems. Id. at 191. While the
risks associated with DBCP exposure were allegedly known to some
manufacturers as early as 1961 and at least by 1976, "Occidental nevertheless
continued to manufacture, sell, market, and distribute DBCP until at least 1979
for agricultural use, including on banana plantations in Costa Rica, Panama, and

Ecuador." Id. at 191.
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In the 1990s, groups of plaintiffs who had been exposed to DBCP on
banana plantations in Costa Rica, Panama, and Ecuador began filing putative
class actions against Occidental and other defendants. Id. Relevant here, in
August 1993, one group of plaintiffs—which did not include any of the plaintiffs-
appellees in this case—brought an action in Texas state court. Dead Sea Bromine,
a corporation indirectly owned in part by the State of Israel, was impleaded by
the defendants and removed the Texas case to federal court (the "Texas Action").
Id.

In April 1995, the defendants in the Texas Action moved to dismiss the suit
on forum non conveniens grounds; the district court conditionally granted the
motion. Id.; Delgado v. Shell Oil Co., 890 F. Supp. 1324, 1373 (S5.D. Tex. 1995). In its
July 11, 1995 order (the "July 1995 Order"), the Texas district court attempted to
"ensure availability of an alternative forum" by "condition[ing] dismissal not only
on the defendants' and third-party defendants' stipulation to waive all
jurisdictional and limitations defenses but also upon acceptance of jurisdiction by
the foreign courts involved in these cases." Delgado, 8go F. Supp. at 1357. Also
pending before the district court was the plaintiffs' motion for class certification,

which it administratively denied as moot. Chavez, 933 F.3d at 192; Delgado, 8go F.
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Supp. at 1375 ("[A]ll pending motions in those cases not otherwise expressly
addressed in this Memorandum and Order are denied as moot." (emphasis
omitted)). The Texas court's order also included the following "return
jurisdiction” clause:

Notwithstanding the dismissals that may result from this Memorandum

and Order, in the event that the highest court of any foreign country finally

affirms the dismissal for lack of jurisdiction of any action commenced by a

plaintiff in these actions in his home country or the country in which he

was injured, that plaintiff may return to this court and, upon proper
motion, the court will resume jurisdiction over the action as if the case had
never been dismissed for [forum non conveniens).
Delgado, 890 F. Supp. at 1375; see also Chavez, 933 F.3d at 192 (discussing the
"return jurisdiction” clause).

The Texas Action defendants proceeded to meet the conditions for
dismissal, and on October 27, 1995, "the district court entered a 'final judgment'
dismissing the action." Chavez, 933 F.3d at 192 (together with the July 1995
Order, the "1995 Orders"). The plaintiffs appealed, challenging the district
court's exercise of subject matter jurisdiction under the Foreign Sovereign
Immunities Act ("FSIA"). Id.; Delgado v. Shell Oil Co., 231 F.3d 165, 174-75 (5th Cir.

2000). The Fifth Circuit concluded, inter alia, that Israel's indirect ownership of a

majority interest in Dead Sea Bromine through a "tiered structure" of corporate
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entities qualified Dead Sea Bromine as a "foreign state" within the meaning of the
FSIA such that Dead Sea Bromine properly removed the case to federal court and
the district court had subject matter jurisdiction over it. Delgado, 231 F.3d at 175-
76; Chavez, 933 F.3d at 192. In so holding, the Fifth Circuit affirmed the district
court's dismissal of the action on forum non conveniens grounds. Delgado, 231 F.3d
at 182-83.

In a decision arising out of similar DBCP litigation in Hawaii that
ultimately reached the Supreme Court, the Court held that "[a] corporation is an
instrumentality of a foreign state under the FSIA only if the foreign state itself
owns a majority of the corporation's shares." Dole Food Co. v. Patrickson, 538 U.S.
468, 477, 480 (2003). Because the State of Israel "owned a majority of shares, at
various times, in companies one or more corporate tiers above the Dead Sea
Companies," Dead Sea Bromine was not an "agency or instrumentality of a
foreign state" within the meaning of the FSIA. Id. at 473, 475; 28 U.S.C.

8§ 1603(a), (b). This in turn rendered improper Dead Sea Bromine's removals of
the Texas and Hawaii actions to federal court: No federal subject matter

jurisdiction existed. Chavez, 933 F.3d at 193.
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In light of the Supreme Court's decision in Patrickson, the plaintiffs in the
Texas Action moved to vacate the district court's July 1995 Order. Id. In March
2004, that court "issued a final judgment denying the plaintiffs' motion to vacate
the July 1995 Order but indicated that it would consider remanding the case to
[Texas] state court upon the filing of a properly supported motion." Id. The
plaintiffs subsequently filed such a motion, which the court granted. Id. The
Texas district court explained that the "[forum non conveniens] dismissal and the
return jurisdiction clause on which it was premised remain[ed] valid," and that
the dismissal on forum non conveniens grounds "was not a 'final judgment' that
extinguished the court's duty either to continue examining its subject matter
jurisdiction over this case, or to remand the underlying cases to state court when
and if it determines that it lacks subject matter jurisdiction." Delgado v. Shell Oil
Co., 322 F. Supp. 2d 798, 809, 816 (5.D. Tex. 2004). The court accordingly
remanded the case to Texas state court. Id. at 817; Chavez, 933 F.3d at 193-94.

The Texas state court then granted the plaintiffs' motion to reinstate their
claims. In June 2010, however, the Texas court denied the plaintiffs' motion for
class certification. Chavez, 933 F.3d at 194. The day after this denial, the plaintiffs

voluntarily dismissed their claims, effectively ending the Texas litigation. Id.

10
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The separate but similar litigation underlying this appeal began as eight
lawsuits filed in the United States District Court for the District of Delaware in
June 2012. Chavez, 933 F.3d at 194. The Delaware district court consolidated the
cases into two actions, one of which was captioned Chavez v. Dole Food Co. Id.
Defendant Occidental moved to dismiss Chavez v. Dole Food Co. on personal
jurisdiction grounds. Id. In May 2017, the Delaware court granted Occidental's
motion in part and transferred the plaintiffs' claims against Occidental to the
United States District Court for the Southern District of New York. Id. On
September 1, 2017, Occidental moved for judgment on the pleadings, asserting
that the plaintiffs' claims were time-barred. Id.; Chavez v. Occidental Chem. Corp.,
300 F. Supp. 3d 517, 522 (5.D.N.Y. 2018).

The district court (Paul A. Engelmayer, J.) denied Occidental's motion.
Chavez, 300 F. Supp. 3d at 522, 540. The district court first concluded that the
plaintiffs' claims were timely because, even though New York courts had not yet
spoken on the issue, it thought that New York law would recognize the doctrine
of "cross-jurisdictional class action tolling," meaning that the pendency of the
Texas Action tolled these plaintiffs' claims in the Southern District of New York.

Id. at 529-30. Second, the district court concluded that the Texas district court's

11
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1995 Orders did not terminate tolling because they "did not clearly disallow class
status" and that "absent class members such as the plaintitfs here . . . could
[therefore] reasonably have relied thereafter on the continued maintenance of the
[Texas Action]" as tolling the statute of limitations. Id. at 535. Further, the court
reasoned, the July 1995 Order was "only a conditional dismissal" which "held out
the guarantee of resuming jurisdiction as if the case had never been dismissed."
Id. at 536 (emphasis in original) (internal quotation marks and alterations
omitted). According to the district court, the underlying claims were tolled until
June 2010, when the Texas state court denied class certification on the merits. Id.
at 537. The plaintiffs' claims were therefore timely under the applicable three-
year statute of limitations. Id.; Chavez, 933 F.3d at 196.

The district court recognized, however, that its conclusions hinged on
unresolved questions of New York law which, as a district court, it was unable to
certify to the New York Court of Appeals. It encouraged us to do so on appeal.
Chavez, 300 F. Supp. 3d at 539 ("The issue is also a pure question of New York
law, on which the New York courts have remained silent. It is therefore a strong
candidate for certification, by the Second Circuit, to the New York Court of

Appeals.”).

12
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In a subsequent opinion and order, the district court denied Occidental's
motion for reconsideration. Chavez v. Occidental Chem. Corp., No. 17-cv-3459
(PAE), 2018 WL 620488, at *1 (5.D.N.Y. Jan. 29, 2018), 2018 U.S. Dist. LEXIS 14522,
at *7 (5.D.N.Y. Jan. 29, 2018). On April 18, 2018, we granted Occidental leave to
file an interlocutory appeal. Chavez, 933 F.3d at 195.

On appeal, we recognized that while New York had adopted the class
action tolling rule of American Pipe and Construction Co. v. Utah, 414 U.S. 538
(1974), this doctrine was not dispositive of the issues presented. Chavez, 933 F.3d
at 196. In American Pipe, the Supreme Court held that "commencement of the
original class suit tolls the running of the statute [of limitations] for all purported
members of the class . ..." American Pipe, 414 U.S. at 553. American Pipe tolling,
however, is not synonymous with cross-jurisdictional class action tolling, i.e.,
whether a class action filed in another jurisdiction "tolls the New York statute of
limitations for absent class members' claims in New York courts." Chavez, 933
F.3d at 196. Moreover, even if New York did recognize cross-jurisdictional class
action tolling, "[w]e would still have to decide whether the Texas Action tolled

the plaintiffs' claims," and in turn, whether the 1995 Orders, which dismissed the

13
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Texas Action on forum non conveniens grounds and therefore did not address
class certification on the merits, terminated tolling. Id. at 198-99.

To these ends, we certified two questions to the New York Court of
Appeals: (1) Does New York law recognize cross-jurisdictional class action
tolling?; and (2) Can a non-merits dismissal of class certification terminate class
action tolling, and if so, did the Orders at issue here do so? Id. at 202.

The New York Court of Appeals answered both questions in the
affirmative. Bermudez Chavez v. Occidental Chem. Corp., 35 N.Y.3d 492, 496, 158
N.E.3d 93, 96 (2020) ("Bermudez Chavez"). The court first held that, as the district
court predicted, New York law recognizes cross-jurisdictional class action tolling.
Id., 35 N.Y.3d at 503-04, 158 N.E.3d at 101. New York CPLR article 9, which
codifies class action procedures, "was modeled on similar federal law,
specifically," Federal Rule of Civil Procedure 23. Id., 35 N.Y.3d at 503, 158 N.E.3d
at 100 (internal quotation marks omitted); see N.Y. CPLR § go2. Article 9, like
Federal Rule of Civil Procedure 23, aims "to enable individuals injured by the
same pattern of conduct by another to pool their resources and collectively seek
relief where their individual damages may not be sufficient to justify the costs of

litigation." Bermudez Chavez, 35 N.Y.3d at 503, 158 N.E.3d at 101 (internal

14
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quotation marks omitted). A holding that New York law did not recognize
cross-jurisdictional class action tolling "would subvert article 9," and run counter
to "the same animating policies the United States Supreme Court discussed in
American Pipe and its progeny [which] also underlie article 9." Id., 35 N.Y.3d at
503-04, 158 N.E.3d at 101.

Contrary to the district court's holding, however, and by a vote of four to
three, the Court of Appeals also answered the second question as to when tolling
ends and whether the 1995 Orders terminated tolling here in the affirmative. The
Court of Appeals held:

[T]olling ends—as a matter of law —when there is a clear dismissal of a

putative class action, including a dismissal for forum non conveniens, or

denial of class certification for any reason. Under those circumstances,
future plaintiffs are on notice that they must take steps to protect their
rights because the litigation no longer compels the court to address class
certification or the named plaintiffs to advance absent class members'
interests. At that point, it is no longer objectively reasonable for absent
class members to rely upon the existence of a putative class action to
vindicate their rights, and tolling is extinguished. Thus, in this case, the

1995 Texas orders that dismissed that action on forum non conveniens

grounds ended tolling, as a matter of law.

Id., 35 N.Y.3d at 508, 158 N.E.3d at 104 (internal citation omitted).
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The plaintiffs sought re-argument before the Court of Appeals. Their
motion was denied. Chavez v. Occidental Chem. Corp., 36 N.Y.3d 962, 161 N.E.3d

480 (2021).

The New York Court of Appeals' answers to our certified questions
compel the conclusions that the Texas district court's 1995 Orders terminated
tolling, and therefore, that the plaintiffs-appellees' claims in the case before us are
untimely. The July 1995 Order conditionally dismissed the action on forum non
conveniens grounds and administratively denied the class certification motion as
moot. Delgado, 890 F. Supp. at 1375. Even if this conditional dismissal were not
dispositive, the October 1995 Order, which entered a "final judgment" dismissing
the Texas Action, terminated tolling. Chavez, 933 F.3d at 192; Bermudez Chavez, 35
N.Y.3d at 508, 158 N.E.3d at 104. The plaintiffs-appellees' claims, which accrued
no later than August 31, 1993, are thus untimely under New York's three-year
statute of limitations for personal injury actions, which the parties agreed
applies. Chavez, 933 F.3d at 196. Occidental is therefore entitled to judgment in

its favor on the grounds that the plaintiffs-appellees’ claims are time-barred.

For the foregoing reasons, the order denying Occidental's motion for

judgment on the pleadings is vacated and the case is remanded to the district
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court with instructions to enter judgment, consistent with this opinion and the

Court of Appeals' answers to our certified questions, in Occidental's favor.
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