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Dear Ms. Waldron:

This responds to AT&T’s May 29, 2009 letter bringing to the Court’s attention
under Federal Rule of Appellate Procedure 28(j) the D.C. Circuit’s decision in National
Cable & Telecommunications Association v. FCC, No. 08-1016 (D.C. Cir. May 26 2009)
(“NCTA”). AT&T asserts that the court’s decision in NCTA supports AT&T’s position in
this case that “even assuming various references to individual privacy in the legislative
history reflect Congress’ primary focus in enacting Exemption 7(C), that does not limit
the scope of the exemption, the text of which on its face encompasses corporations.”

NCTA is irrelevant here because the FCC’s principal arguments are not based on
legislative history. Rather, we argued (FCC Br. at 30) that “[g]iven the text and structure
of FOIA and the consistent judicial interpretation of it, there is no need to resort to
legislative history in this case.” The statutory text and structure of the FOIA and
Exemption 7(C), along with judicial precedent interpreting that provision, make clear that
the exemption is intended to encompass only individual and not corporate privacy
interests. FCC Br. at 14-30. In this case, the legislative history — which uniformly
demonstrates that Congress intended the phrase “personal privacy” in Exemption 7(C) to
cover only individuals — is merely confirmatory. Id. at 30-34.
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