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Appellant Andrew Auernheimer, through undersigned counsel, hereby
(1) withdraws the previously filed motion to strike the government’s 118-page,
26,495-word brief as deficient, and (2) requests that this Court grant it permission
to file an oversized reply brief in response to the government’s oversized brief.

1. On August 5, 2013, the government requested leave to file an
enlarged appellee’s brief consisting of 26,500 words. On the same day the
government filed its request, Mr. Auernheimer filed an objection to the
government’s request.

2. The Court stayed the briefing schedule on August 5, but it has yet to
rule on the government’s motion to file an oversized brief that has been pending
for more than two months.

3. On September 20, 2013, the government filed an oversized brief
anyway. As it indicated in its Certificate of Compliance, the government’s brief is
26,495 words.

4, On September 23, 2013, Mr. Auernheimer filed a motion to strike the
government’s brief as deficient. Alternatively, he asked for permission to file an
oversized reply brief of 13,300 words. See Fed. R. App. P. 32(a)(7)(B)(i1). He
also requested an extension of time to file his reply brief on October 25, 2013.

5. The Court has yet to rule on Mr. Auernheimer’s motion.



6. The Court’s staying of the briefing schedule and its failure to rule on
any of the motions for oversized briefs leaves Mr. Auernheimer in a very difficult
position. The government has acknowledged that Mr. Auernheimer’s opening
brief “raises serious substantive challenges to the Government’s prosecution.”
United States’ August 5, 2013 Motion For a Word Limit Extension at 2.
Mr. Auernheimer is presently serving a 41-month prison term. He cannot be freed
from prison until the Court rules on his appeal, and the Court cannot rule on his
appeal until the briefs are finalized. Further, if this Court eventually rejects the
government’s brief, it will further delay the Court’s adjudication of
Mr. Auernheimer’s appeal.

7. Rather than risk further delay, Mr. Auernheimer withdraws his
opposition to the government’s oversized brief and instead asks this Court grant
him leave to file an oversized reply, which he will be prepared to do on
October 25, 2013. As indicated in his motion dated September 23, 2013,
Mr. Auernheimer’s reply brief will be no more than 13,300 words, about half of
the length of the Government’s brief.

8. This course of action will permit the Court to lift the stay and set the
case for oral argument and decision in the normal course of business.

0. The government has no objection to this request.



Dated this 14™ day of October, 2013.
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