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(Opinion Filed: June 4, 2014)

OPINION

ROSENTHAL,DDistrict Judge

Plaintiff-Appellant Sheila A. Wood sued her former employbe Bethlehem
Area VocationalTechnical School (“BAVTS”), alleging that her work conditions were
changed and that she was suspended without pay, then fired, in retaliation for speaking
out on a matter of public concernNood asserted claims under 42 U.S.C. § 1983 for
First and Fourteenth Amendmentiolations and under state tort laf@er wrongful
termination and related wrongsWood also sued the three school districts thae
BAVTS servedandthe Joint Operating Committeékeat managethe BAVTS,as well as
the BAVTS executive directothe chair of the BAVTS Joint Operating Committeed
other BAVTS employees. The United States District Court for the Eastern District of
Pennsylvania dismissatfood’s complaintin part, with prejudice, retaimg some of the
claims against two of the individual defendants. The parties stipulatdsrtoss the
remaining claimgo permit immediate appeal. Wood appeals only the dismissal of the
Monell claim against the BAVTSthe dismissal of the superviseligbility claim against
three of the individual defendantand thedismissal of the § 1988onspiracy claim
against all individual defendant$Ve find no basis for reversal and will affirm.
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The BAVTS is apublic educational institutioserving sudents in the Bethlehem,
Northampton, and SaucoraNey School Districts. In October 2006he BAVTS hired
Wood as a technology assistallYood alleged in her complaint that2010, she became
corcerned with asbestos exposureto@BAVTS campus anth a BAVTS project home.
Shealleged that the asbestos exposure was a matter of public concern that dticatted
news-media attention.

According to Wood, the Joint Operating Committat managed the BAVTS'’s
day-today operationsvas responsible forpfotecting the legal and Constitutional rights
of individuals, including employees of BAVTS, within their respective legal
jurisdictions, including . . . providing pemployment screening, training, and
supervision in a manner which is not deliberately indifferent to those ggtk.t
Compl. 11 8, 16.The BAVTS Joint Operating Committeleeld open meetingat which
membersof the public could spealaboutvarious issues Woodspoke athese meetings
about asbestos exposure at the BAVTS campus and in the project Wowd also
talked tothe BAVTS staff andothersto “effectuate a response to the concerns raised by
the asbestos exposurdd. 1 24, 26.

Wood alleged that after she spaiat at “numerous’Joint OperatingCommittee
meetings, the BAVTS initiatedisciplinary actio against her, the first she had received
in her employmenthere. She was suspended without pay from February March 2,
2010. Wood allege that whenshe returned to work aftéine suspension, her job duties

were significantly altered: &r access teequipment was restricteghe wasassigned

3



Case: 13-3908 Document: 003111638032 Page:4  Date Filed: 06/04/2014

inferior equipmentand she wasdenied access @ master keyhat she needed to do her
job. Wood believed that she was being “set up to fadl.”

In June 2010Wood received an unsatisfactoperformance aluation. In Jly
2010, theBAVTS sentWood notice of aLoudermill hearing. According to Wood, the
Loudermill hearing was a shamSheallegedthat she did not getocuments supporting
the charges against hethe BAVTS administratorsinvolved in the haring, Brian
Williams, theBAVTS Executive Director, and Sandra Klein, the “Supervisor of Lifelong
Learning—Technology,tould not articulate asingle instanceof her misconduct; and
she did not get fair notice of the reasons for her suspenklon.

On August 16, 2010Wood was again suspendaithout pay. Her employment
was terminated on November 4, 2010, after the BAVTS Joint Operating Commétee
The Committee informed Wood that it acted becasise had violated the BAVTS
internetuse policy ad her job performance was poovWood alleged that #se reasons
were pretextual and that she wilisciplined thenfired, becauseshe had raised concerns
about asbdes on the BAVTS propertyShe alleged thdhe actions against her were in
retaliation br herconstitutionally protectedpgech Wood allgedthat the actions were
approved by “the Defendant’s high level officials and were carried out pursuant to
custom and policy established with the Defendant’s internal,tutks] 40, and that the
individual defendants acted “pursuant to official policy or custom of one or more of the

Institutional Defendants and with actual archpparent authority of the said Defendants,
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in an overt and direct attempt to punish [Wood] for exercising her Congtiltights;’
id. 7 41.

Wood's complaintassertedive countsunder8 1983 that all defendantsiolated
her First and Fourteenth Amendment rightbat theindividual defendants failed to
intervene; supervisoriiability as to four of the named individual defendants and the
“Doe” defendants Monell liability as to the institutonal defendantsand that the
individual defendants conspnl to violate her rights The remaining three counts
asserted statlaw claimsfor wrongful terminationagainst the institional defendants;
intentional infliction of emotional distress against all defendad;conspiracy against
all the defendants.

The defendants moved to dismiss under Federal Rule of Civil Procedure 12(b)(6).
The District Court granted the motion in pawith prejudice, and denied it in parfhe
partiesstipulated to the District Court dismissing the remaining clasmghat Wood
could appeathe dismissal ofthe Monell claim against the BAVTSthe dismissal of the
supervisonytiability claim againsthree of the individual defendanend the dismissal of
the conspiracy claim against all defenda¢e address these claims.

.

We have jurisdiction under 28 U.S.C. 8§ 1291, and we exercise plenary review over
dismissals for failure to state a claimfllah v. Seiverling 229 F.3d 220, 223 (3d Cir.
2000). To survive a motion to dismiss under Federal Rule of Civil Procedure 12(b)(6),

the “complaint must contain sufficient factual matter, accepted as true, to ‘state a claim to
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relief that is plausible on its face.’Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quoting
Bell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007)).
1.

Although Woodasserted #Monell claim against all fiveinstitutional defendanis
she“does not appeal the dismissal of the School Districts which comprise the BAVTS,
nor the dismissal of the BAVTS Authority.” Blue Br. at 6. Wood appeals only the
District Court’s dismissal of thelonell claim against the BAVTS.

Wood alleged thathe BAVTS “developed and maintained policies or cunss
exhibiting deliberate indifference to the Constitutional rights of BAVTS employees,
which caused the violation ofNood’s constitutional rights. Compl. { 6EBhealleged
that theBAVTS had a*policy and/or custom . .to inadequately screen during the hiring
process and to inadequately train, retrain and/or supervise BAVTS employees . . . thereby
failing to adequately discourage Constitutional violations on the part of BAVTS
employees.” Id.  62. Woodalsoalleged thathe BAVTS “did not require ordemand
appropriate irservice training of BAVTS employees, who were known to encourage or
tolerate Constitutional violatiohsnd failed to adopt policies to prevent its supervisory
employees from violating theonstitutionakights of those they supered Id. 1Y 63-64.

“As a result of the above described policies and customs and/or failure to adopaneces
and appropriate policies, some BAVTS employees . . . believed that their actions would
not be properly monitored by supervisory officials, and the Constitutional violations of

therights of individuals suclas. . . Wood would not be investigated or sanctioned, but
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rather, would be toleratedfd.  65. “The above described policies and customs, and the
failure to adopt necessary and appropnpkcies, demonstrated a deliberate indifference
on the part of the policymakers . . . and were the cause of the violafiood’s] rights

as alleged herein.1d. { 66.

The BAVTS moved talismiss theMonell claim on the basis that Wood had not
“alleged that any state actor took any action pursuant to policy, practice, or custom to
deny Wood a constitutional right. . . . [T]here [was] no allegation that any specific policy-
maker took action to deprive Wood of any right&pp. 98. The BAVTS noted that
althoughWood alleged that “high level officialsipproved the actions against her and
that they “were carried out pursuantdestom and policy,” she had failed to allege any
facts showingthat “any relevant policynaker was implementing an official poj or
practice.” App. 100.

In responsegiting cases decided befof@vomblyandigbal, Wood argued thaghe
could plead aMonell claim withoutalleginganyfacts showingvhat theofficial policy or
custom wasor identifying the policymakeror decisionmkier. She argud that it was
enoughfor her “to demonstrate circumstances from which a reasonable person could
impute constructive knowledge®df unconstitutional actions to a policymaker
decisionmaker.She also argued that discovery was “necessary to determine the
policymaking status of the individuals involved in the Constitutional violations.” App.

206.
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The District Court dismissed WoodMonell claim because her complaint failed
to identify any unlawful policy or custom and failed to identi#gy policymaker or
decisionmaker responsible for the unlawful condilietged Instead, the complaint made
conclusory and general clagof failure to screen, train, or supervise employees to avoid
constitutional violations.See Wood v. Bethlehem Area Vocational Technical Sich
12-cv4624, 2013 WL 2983672, at #20 (E.D. Pa. June 17, 2013) (citiMcTernan v.

City of York 564 F.3d 636, 658 (3d Cir. 2009)). The District Court was correct in finding
that Wood’s complaint allegations statdw elements of the cause of actiand were
insufficient. Id. “[S]imply paraphras[ing] 8983” does not meet Rule 8's pleading
requirements because it fails to satisfy the “rigorous standards of culpability and
causation” required to state a claim for municipal liabilicTernan 564 F.3d at 65

59 (citing Bd. of Cnty. Comm’rs of Bryan Cnty.Brown,520 U.S. 397, 405 (1997 38¢ee

also Santiago v. Warminster pw629 F.3d 121, 135 (3d Cir. 2010).

Wood argues on appeal that tbBestrict Court’'s dismissal of th&lonell claim
against the BAVTS “ovédooks the crucial fact that the [unlawful] decision of” Williams
and Klein“was ratified by the governing body of BAVTS, known as the ‘Joint Operating
Committee.” Blue Br. at 14.Sharon Stack signetie decision to fire Wabonthe Jant
Operating Committee’s behalf Wood arguesthat the “lower courtfwas] simply
incorrect”in dismissing thévionell claim because by alleging ratification by the BAS
Joint Operating Committee, she adequately alleged both what the unconstitutional custom

consisted ofandwho thedecisionmakes were. Blue Br. at 45. But the complaint
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Wood filed in the District Court did noallegea ratification theory oMonell liability,
and the briefs she filed with the District Court did not presestdatification argument.

Wood’'s complaint alleged hat the BAVTS violated heFirst and Fourteenth
Amendmentrights because it had custom of failing tascreerwhen it hired employees
and of failing to train and supervisthemto avoidviolating the constitutional rights of
those they supervisedThe complaint did ot allege any of the elements necessary to
plead a validfailureto-screenclaim, including a link between the failure to screan
hiring and the constitutional injuryalleged See Bryan Cumt, 520 U.S.at 410-11 (“To
prevent municipal liability for a hiring decision from collapsing iréspondeat superior
liability, a court must [be able to] carefully test the link between the policymaker’s
inadequate decision and the particular injurygate. . . [The plaintiff must demonstrate
that] scrutiny of an applicant's background would lead a reasonable policymaker to
conclude that the plainly obvious consequence of the decision to hire the applicant would
be the deprivation of a third party’s federally protected right.”).

The complaint was also deficient in allegimag claim for failure to train or
supervise.The complaintlid notallegefacts showing @y particular orspecificpolicy or
custom, orhow it allowed the claimedconstitutional vi¢ation to occur, identifyingthe
policymaker or decisianaker or showing prior noticghrough a pattern ofimilar
constitutional violations Seeg e.g, McTernan 564 F.3d at 658see alsoThomas v.
Cumberland Cnty.— F.3d —, — 2014 WL 135666,at *7 (3d Cir. Apr. 11, 2014)

(“Liability cannot rest only on a showing that the employees could have been better
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trained or that additional training was available that would have reduced the overall risk
of constitutional injury. [T]he causation inquiry focusas whether the injury [cou]d

have been avoided had the employee been trained under a program that was not deficient
in the identified respect.” (quotations omitted)).

Failure to train can be the basis Blonell liability when the municipality’s
“failur e to train reflects deliberate indifference to constitutional righ@ty of Canton v.
Harris, 489 U.S. 378, 388, 392 (198%ee Brown v. Muhlenberg Twj269 F.3d 205,

215 (3d Cir. 2001) (holding that a failute-train claim must reflect a deliberate
conscious choice by a municipality as defined in Supreme Court c&ser v. City of
Phila., 181 F.3d 339, 357 (3d Cir. 1999) (“[I]n order for a municipality’s failure to train
or supervise to amount to deliberate indifferentenust be shown that (1) municipal
policymakers know that employees will confront a particular situation; (2) the situation
involves a difficult choice 0a history of employees mishandling; and (3) the wrong
choice by an employee will frequently cause deprivation of catehal rights.”
(citations and footnote omitted)).

In addition, the complaint did not allege any facts that could support an inference
that the BAVTS was on notice of the risk of retaliation for First Amendment protected
speech by employees, and that it was deliberately indifferent to this risk. While the
complaint briefly mentioned one of Wood’s coworkers, a man named Crosby, as one who
spoke out at a meeting andlas later suspeed, ‘[p]roof of a single incidenif

unconstitutional activity is not sufficient to impose liability untnell, unless proof of
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the incident includes proof that it was caused by an existing, unconstitutional
[government] policy, which policy can be attributed to a . . . policymakéity of Okla
City v.Tuttle 471 U.S. 808823-24 (1985).

When the defendants pointed to the complaidigiciencies inthe motion to
dismiss, Wood did not respond with thatification theory of liability that she asserts
here. Instead, Wood arguamithe District Courthatshe needediscovery to determine
the policymaking status dhose whohad committed theonstitutional violations. She
stated that discovery was “necessary to determine the policymaking status of the
individuals involved in the Constitutional violations.” App. 20&ut Wood did not
explain why her owrknowledgeabout the BAVTSrom her years of working there did
not allow her to plead with more factual specificity.

Wood had not alleged in the complaint, and she did not argue in her brief opposing
the motion to dismis that the BAVTS was liable under 8983 because the Joint
Operating Committeeatified the unconstitutional behavior of subordinate BAVTS
employees. The District Court did notsimply overlooK]” these argumentshey were
not presented‘We generally refuse to consider issues that are raised for the first time on
appeal.” Newark Morning Ledger Co. v. United Statg839 F.2d 929, 932 (3d Cir. 1976).

Finally, even if the complaint had alleged a ratification basisMionell liability
consistentwith the argument Wood raises ftire first time onappeal, the alleg@ans
would have been deficient. Wood'’s ratification theory might fill in onéhefpleading

deficiencies the District Court identifiedhe failure to identify a policymaker or
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decisionmake Wood’s ratification theory does not fill in the second deficiency, the
failure toplead any factshowing whathe unlawful policy or custom wasVicTernan

564 F.3d at 658. And even assuming that the Joint Committee was the relevant
decisionmakerWoods complaint stilldoes notallege factsrequired to pleadvionell
liability for failing to hire, train, or screen.

We will affirm the dismissal of th&lonell claim against the BAVTS.

V.

The District Court dismissethe supervisory-liabilityclaims asserted against the
individual defendantand dismissed the other claims against these defendacépt
Williams and Klein. Wood 2013 WL 2983672, at *11. Wood argues that the District
Court erred in dismissing th&upervisoryhability claims against Williams, Klein and
Dr. Irene Gavin. Wood, however, presents an argument only as to Williams and Klein.

Wood’'s complaint alleged that “[ojne or more of the Defendants acted in a
supervisory capacity under circumstances, and at a time, when one or more of the
subordinate Defendants violated the Plaintiff's rights as set forth herein.” Compl.  57.
“In that regard, the Supervisory Defendants, now known and unknown, either directed
the conduct which resulted in the violation of the Plaintiffs’ federal rights as alleged; or
had actual knowledge of the subordinates violation of Plaintiffs’ rights and acquiesced in
said violations or, with deliberate indifference to the consequences, established and
maintained a policy, practice or custom which directly caused the violation or, had a

policy of maintaining no policy, where one or more policies or regulations were clearly
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needed.”ld. The District Court noted that the body of the complaint mentioned only two
of the individual defendants by nameBrian Williams, the Executive Director of
BAVTS, and Sandra Klein, “Supervisor of Lifelong Learnirdgrechnology.” Wood
2013 WL 2983672, at *2. Wood alleged tHaione of the administrators present
including [Klein and Williams] couldarticulate one single instance of miscondwtther
Loudermillhearing. Compl.  32. The District Court denied the motion to dismiss these
claims against Williams and Klein but granted the motion to dismiss the supetvisory
liability claims against them and granted the motion to dismiss all claims as to the other
individual defendants. The court explained:

[i]f, as the complaint alleges, the hearing was insufficient to protect Wood’s

due process rights, and if it was used as a vehicle for her firing in retaliation

for protected First Amendment activity, then Klein and Williams would

have participated in a deprivation of Wood’s constitutional rights.
Wood 2013 WL 2983672, at *6. In dismissing the claims against Sharon Skekpf
the Joint Operating Committee, the District Conoted that the complaint failed “to
allege any facts whatsoever with respect to” this defenddnt.

We will affirm for the reasonstatedby the District Court. The complaint
contaired no specificfactual allegations fleshing out the clarof supersory liability.
Id. at *11. By contrast, the complaint specifically alleged that Williams and Kleie
involved in providing adeficient Loudermill hearing and the District Court retained
these claims.

Citing excerpts from the termination hearimgt the complaintyVood arguesn

appealthat Williams and Kleinhad supervisory authority over hat the BAVTS and
13
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were personally involved idecidingto terminateher employment. These allegations
were not in the complaint before the District Court. Given the complaint allegations and
the agumens Wood madéo theDistrict Court, it was not inconsistefdr that courtto
dismiss thesupervisory liability claims againstWilliams and Klein for factually
insufficient pleadingand to deny the motion to dismiss against tifemindividually
violating her constitutional rights by providing a deficieoudermillhearing.

Finally, we will affirm the dismissal of the 8 198&nspiracy claira for the
reasons the District Cousdtated. Id. The complaintcortained nospecific factual
allegations of “combination, agreement, or understanding among all or between any of
the defendants to plot, plan oonspireto carry out the challenged conductd. (citing
D.R. by L.R. v. Middle Bucks Area Vocational Technical, &2 F.2d 1364, 1377 (3d
Cir. 1992)).

V.
Wood’'s arguments on appestiow nobasis for reversal. The District Court’s

judgment will be affirmed.
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