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PER CURIAM:

Fernando Ramirez Castillo pled guilty to two counts of

possession of a firearm by a person previously convicted of a

felony and two counts of possession of body armor by a person

previously convicted of a felony.  18 U.S.C. §§ 922(g), 924(a)(7),

931 (2000).  The district court sentenced him to concurrent terms

of 46 months on the firearm charges and concurrent terms of 36

months on the body armor charges, with the sentences to run

concurrently with each other.  Castillo appeals his sentence,

citing United States v. Booker, 543 U.S. 220 (2000), and asserting

that the district court erred in making factual findings that

increased his criminal history category and thus his sentencing

range and also that he should be resentenced under an advisory

Guidelines scheme.  We vacate Castillo’s sentence and remand for

resentencing.

Castillo contends that the district court committed

statutory Booker error by treating the Sentencing Guidelines as

mandatory, not advisory.  Because Castillo raised a timely

objection at sentencing based upon Blakely v. Washington, 542 U.S.

296 (2004), he has preserved his claim of statutory Booker error.

United States v. Rodriguez, 433 F.3d 411, 415-16 (4th Cir. 2006).

Thus, we review Castillo’s claim for harmless error, which places

“the burden . . . on the Government to show that such an error did

not affect the defendant’s substantial rights.”  Id. at 416.  Our



1Just as we stated in United States v. Hughes, 401 F.3d 540,
(4th Cir. 2005), “[w]e of course offer no criticism of the district
judge, who followed the law and procedure in effect at the time of
[Castillo’s] sentencing.”  Id. at 545 n.4.

2In light of our vacatur for statutory Booker error, we need
not decide whether the district court committed Sixth Amendment
error.  See Rodriguez, 433 F.3d at 416 n.8.
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review of the transcript of the sentencing hearing leads us to

conclude that the Government has not met its burden to show that

the error is harmless.  The district court’s silence on how it

would apply the factors in 18 U.S.C.A. § 3553(a) (West 2000 & Supp.

2005) in ascertaining a proper sentence for Castillo must be

construed in Castillo’s favor.  Rodriguez, 433 F.3d at 416.  Thus,

we conclude that Castillo is entitled to be resentenced.1

Accordingly, we vacate Castillo’s sentence and remand for

resentencing consistent with Booker and Hughes.2  We dispense with

oral argument because the facts and legal contentions are

adequately presented in the materials before the court and argument

would not aid the decisional process.

VACATED AND REMANDED


