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PER CURIAM: 
 
  In these consolidated appeals, Robert Deon Hunter, Sr. 

(“Hunter, Sr.”) and his son, Robert Deon Hunter, Jr. (“Hunter, 

Jr.”), appeal their convictions and sentences stemming from a 

cocaine base distribution conspiracy.  Hunter, Sr. was sentenced 

to 262 months in prison, and Hunter, Jr. was sentenced to 120 

months in prison, after they each pled guilty pursuant to plea 

agreements to one count of conspiracy to possess with intent to 

distribute cocaine base, in violation of 21 U.S.C. §§ 841, 846 

(2006). 

   Counsel for the Hunters filed a consolidated brief in 

which Hunter, Jr. asserts that the district court erred in 

denying him a two-level reduction in his offense level because 

of his allegedly minor role in the conspiracy.  The Government 

asserts that his appeal should be dismissed based on the 

appellate waiver contained in his plea agreement.  Hunter, Sr. 

asserts that his sentence should be vacated because his attorney 

was ineffective for failing to move for a downward departure 

sentence based on the Guidelines’ crack/powder cocaine 

disparity.  The Government claims that Hunter, Sr.’s ineffective 

assistance of counsel claim is not cognizable on direct appeal.  

We dismiss in part and affirm in part.   

 We find that Hunter, Jr.’s appeal challenging the 

district court’s Guidelines range calculation is explicitly 
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barred by his appellate waiver because the record establishes 

that Hunter, Jr. knowingly and intelligently waived his right to 

appeal his sentence; the language of the appellate waiver and 

plea agreement is clear and unmistakable and Hunter, Jr. 

acknowledged his familiarity with and understanding of the 

waiver at his Fed. R. Crim. P. 11 hearing.  Accordingly, we must 

enforce the appellate waiver’s terms and dismiss Hunter, Jr.’s 

appeal.  See United States v. Blick, 408 F.3d 162, 168-69 (4th 

Cir. 2005).  

  We also find that Hunter, Sr.’s ineffective assistance 

of counsel claim is not cognizable on appeal.  Ineffective 

assistance of counsel claims are not generally cognizable on 

direct appeal unless ineffective assistance “conclusively 

appears” on the record.  See United States v. Baldovinos, 

434 F.3d 233, 239 (4th Cir. 2006).  To establish an ineffective 

assistance of counsel claim, a defendant must show that his 

counsel erred and then prove that but for counsel’s error, the 

outcome of his proceedings would have been different.  See 

Strickland v. Washington, 466 U.S. 668, 694 (1984).  To satisfy 

the second prong of Strickland, Hunter, Sr. must demonstrate 

that “there is a reasonable probability that, but for counsel’s 

unprofessional errors, the result of the proceeding would have 

been different.”  Id. at 694.  “A reasonable probability is a 
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probability sufficient to undermine confidence in the outcome.”  

Id.   

  Hunter, Sr. claims that his counsel was ineffective 

for failing to seek a downward departure sentence based on the 

Guidelines’ crack/powder cocaine disparity.  Because the law of 

this circuit at the time of Hunter, Sr.’s sentencing clearly 

prohibited a sentencing court from departing downward based on 

the crack/powder cocaine disparity, see United States v. Eura, 

440 F.3d 625, 634 (4th Cir. 2006) (holding that a district court 

must not “rely on a factor that would result in a sentencing 

disparity that totally is at odds with the will of Congress,” 

such as reliance on “recommendations to narrow the 100:1 

[crack/powder cocaine] ratio”), abrogated by, Kimbrough v. 

United States, 128 S. Ct. 558, 574 (2007) (“[I]t would not be an 

abuse of discretion for a district court to conclude when 

sentencing a particular defendant that the crack/powder 

disparity yields a sentence ‘greater than necessary’ to achieve 

§ 3553(a)’s purposes.”),* it is unlikely--and certainly not 

“reasonabl[y] probab[le]”--that the district court would have 

granted a departure request.  Because Hunter, Sr. has not shown 

a reasonable probability that his sentence would have been 

                     
* Hunter, Sr. was sentenced on October 31, 2007, and 

Kimbrough issued on December 10, 2007.   
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different had his attorney moved for a downward departure 

sentence, we find that his ineffective assistance does not 

conclusively appear on the record.  See Strickland, 466 U.S. at 

694.   

  For the foregoing reasons, we dismiss Hunter, Jr.’s 

appeal (No. 07-5143) and affirm Hunter, Sr.’s conviction and 

sentence (No. 07-5074).  We dispense with oral argument because 

the facts and legal contentions are adequately presented in the 

materials before the court and argument would not aid the 

decisional process.   

No. 07-5074 AFFIRMED 
No. 07-5143 DISMISSED 

          
                  
               
 

 

 


