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UNITED STATES COURT OF APPEALS

FOR THE FOURTH CIRCUIT FIL ED
| | | v PR3
SANDERSON FARMS, INC,, et al. S Coy, . <08
th Cfrcugp'als
Plaintiffs-Appeliees,
V. Civil Action No. 08-1461
TYSON FOODS, INC.,,
Defendant-Appellant.

MOTION FOR LEAVE TO SUPPLEMENT
OSITION BASED ON NEW INFORMATION JUST RECEIVED

orp
On April 28, Tyson moved for a partial stay of a preliminary injunction,
Plaintiffs filed opposition papers yesterday, and Tyson has requeéted that the Court
rule by today. |
Plaintiffs just received additional information from USDA late this afternoon
that further seriously undermines Tyson’s likelihood of success (one of the elements
of a stay)

Tyson argued that the Court of Appeals should stay a preliminary injunction

based on USDA immunity, that is, based on the fact that USDA approved some of

" the advertising messages at issue in the case.

Plaintiffs presented several responsive arguments (cach independently fatal to
Tyson’s argument), including our argument that {USDA never considered Tyson’s

practice of injecting antibiotics into eggs at Tyson’s hatchery and thei-efore USDA
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provided no guidance whatsoever about whether chicken from these injected eggs
could be labeled with any "RWA" label.

The\USDA labeling process relates only to the product 1abel (not non-label
advertising at issue in this Jawsuit) and Plaintiffs have requested in a separate
process that USDA revoke Tyson’s label.

In a letter received shortly after 4 pm today, USDA stated that Tyson’s
hatchery practices, if true, are of “serious concern” 10 USDA (see attached letter).

This letter further establishes what we proved at the preliminary injunction
hearing that

(1) Tyson's hatchery practice was not known to USDA; and

(2) USDA did not approve of authorize Tyson to inject
antibiotics into chicken and then label that chicken with
any sort of "raised without antibiotics" label.

This new information further undermines Tyson’s USDA immunity argument

and basis for a stay.
Plaintiffs respectfully request that the Court consider this letter to deny

Tyson’s Motion for Stay.




Dated: April g, 2008

Respectfully submitted,
ARNOLD & PORTER LLP

_/s/ Randall K, Miller

Randall K. Mitler

Nicholas M. DePalma

1600 Tyson Boulevard, Suite 900
McLean, VA 22102-4865

Direct: 703.720.7030

Facsimile: 703.720.7399

Email: Randall Miller@aportet.com
Email: Nicholas.DePalma@aporter.com
Counsel for Plaintiffs-Appellees




CERTIFICATE OF SERVICE
1 hereby certify that on this 30th day of April, 2008, 1 have caused the
foregoing to be served via electronic {ransmission upon the following:

Randi Singer

Weil, Gotshal & Manges LLP
767 Fifth Avenue

New York, NY 10153

Counsel for Defendant-Appellant

/s/ Randall K. Miller

Randall K. Miller
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Randall K. Miller

Amold and Porter, LLP
1600 Tyscns Boulevard
Suite 900

MoLean, VA 22102-4865
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Assistant Administrator
Office of Policy and Program Development
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