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OPINION

NIEMEYER, Circuit Judge:

Michael Jerome Thompson pleaded guilty to possession by
a felon of a firearm, in violation of 18 U.S.C. § 922(g)(1). In
sentencing Thompson, the district court rejected the govern-
ment’s contention that Thompson’s six prior convictions for
"breaking or entering," in violation of North Carolina General
Statutes § 14-54(a), were "violent felonies" under the Armed
Career Criminal Act ("ACCA"), requiring the district court to
sentence Thompson to a minimum of 15 years’ (180 months’)
imprisonment. See 18 U.S.C. § 924(e). Instead, the court sen-
tenced Thompson to 92 months’ imprisonment, prompting the
government to file this appeal.

In United States v. Bowden, 975 F.2d 1080, 1085 (4th Cir.
1992), we held that a violation of North Carolina General
Statutes § 14-54(a) was a violent felony for purposes of
ACCA, and we reaffirmed that holding in United States v.
Thompson, 421 F.3d 278, 284 (4th Cir. 2005). The district
court concluded, however, that these precedents were, in
effect, overruled by the Supreme Court’s decision in Begay v.
United States, 128 S. Ct. 1581 (2008). Because we disagree,
we vacate Thompson’s sentence and remand for resentencing
in accordance with ACCA.
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I

When Thompson called 911 on November 4, 2006, to
report that he had been robbed and was in possession of the
suspect’s firearm, Raleigh, North Carolina police responded
to the call, finding Thompson in a parking lot with a sawed-
off shotgun and shotgun shells lying on the ground next to
him. The officers learned that Thompson was a convicted
felon with an outstanding warrant and took him into custody.
Thompson then admitted to fabricating the robbery report and
told the officers that he had purchased the gun for protection.
Because he knew that he could not legally possess a firearm,
he stated, he called the police, through his 911 call, to relin-
quish it.

The indictment filed against Thompson not only charged
him with illegal possession of a firearm, in violation of 18
U.S.C. § 922(g)(1), but also gave him notice that he had three
previous convictions for "violent felonies," as defined in 18
U.S.C. § 924(e)(2)(B). Thompson pleaded guilty to the
§ 922(g)(1) charge without a plea agreement.

In the presentence investigation report, the probation offi-
cer found that Thompson qualified as an "armed career crimi-
nal" under ACCA, based on Thompson’s six prior North
Carolina convictions for felony "breaking or entering," in vio-
lation of N.C. Gen. Stat. § 14-54(a). Four of the convictions
involved breaking into businesses and two involved breaking
into residences. The presentence report, applying the Sentenc-
ing Guidelines, calculated Thompson’s sentencing range as
188 to 235 months’ imprisonment, with a mandatory mini-
mum sentence of 180 months’ imprisonment. Without appli-
cation of the enhancement under ACCA, the sentencing range
was 92 to 115 months’ imprisonment.

At sentencing, Thompson objected to his classification as
an armed career criminal, arguing that the holding in Thomp-
son, 421 F.3d at 284, that a violation of N.C. Gen. Stat. § 14-
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54(a) was a violent felony for purposes of ACCA, had been
abrogated by the Supreme Court’s decision in Begay. Thomp-
son’s counsel stated, "Begay has established a new landscape
. . . [and] has limited what can be considered a violent fel-
ony."

The district court accepted Thompson’s argument that
under Begay all violent felonies must have "an element that
demonstrates the likelihood that an assailant would come in
contact with another person." The district court also reasoned
that because North Carolina had a separate statute for "bur-
glary," a violation of § 14-54(a) for "breaking or entering"
could not be considered a "burglary" conviction for purposes
of 18 U.S.C. § 924(e). The district court sentenced Thompson
to 92 months’ imprisonment, the low end of the range pro-
vided by the Sentencing Guidelines.

The United States appealed, contending that Bowden and
Thompson were not abrogated or effectively overruled by
Begay and that the district court was required to sentence
Thompson as an armed career criminal under § 924(e) to a
minimum of 180 months’ imprisonment.

II

Thompson’s conviction under 18 U.S.C. § 922(g)(1) sub-
jects him to the possibility of the sentencing enhancement in
ACCA, which provides in relevant part:

In the case of a person who violates § 922(g) of this
title and has three previous convictions . . . for a vio-
lent felony . . . , such person shall be . . . imprisoned
not less than 15 years . . . .

18 U.S.C. § 924(e)(1). ACCA defines "violent felony" as a
crime punishable by a term of imprisonment exceeding one
year that:
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(i) has as an element the use, attempted use, or
threatened use of physical force against the person of
another; or

(ii) is burglary, arson, or extortion, involves use of
explosives, or otherwise involves conduct that pres-
ents a serious potential risk of physical injury to
another.

Id. § 924(e)(2)(B). The government contends that Thomp-
son’s six prior convictions for "breaking or entering," in vio-
lation of N.C. Gen. Stat. § 14-54(a), are burglaries and
therefore violent felonies within the meaning of ACCA, rely-
ing on our decisions in Bowden and Thompson, which so held.

Thompson agrees that before Begay, he would have been
sentenced as an armed career criminal under § 924(e). But he
maintains that after Begay, our decisions in Bowden and
Thompson are no longer viable. According to Thompson, after
Begay, it is no longer sufficient to conclude simply that an
offense is "burglary," even though burglary is listed as a pred-
icate offense in ACCA. Rather, he argues that a sentencing
court must find additionally that the predicate offense was (1)
"purposeful, violent, and aggressive," Begay, 128 S. Ct. at
1586; and (2) "involves conduct that presents a serious poten-
tial risk of physical injury to another," 18 U.S.C.
§ 924(e)(2)(B)(ii). Because a violation of the North Carolina
breaking or entering statute is not necessarily violent and
aggressive and does not necessarily present a serious potential
risk of injury to another,* it cannot, he maintains, serve as a
predicate offense for purposes of ACCA.

*The North Carolina breaking or entering statute provides that "[a]ny
person who breaks or enters any building with intent to commit any felony
or larceny therein shall be punished as a Class H felon." N.C. Gen. Stat.
§ 14-54(a). It defines "building" to include "any dwelling, dwelling house,
uninhabited house, building under construction, building within the curti-
lage of a dwelling house, and any other structure designed to house or
secure within it any activity or property." Id. § 14-54(c). 
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ACCA defines a violent felony to include "burglary," and
the Supreme Court has construed "burglary" in the statute to
include "any crime, regardless of its exact definition or label,
having the basic elements of unlawful or unprivileged entry
into, or remaining in, a building or structure, with intent to
commit a crime." Taylor v. United States, 495 U.S. 575, 599
(1990). In Bowden, 975 F.2d at 1085, we held that a violation
of N.C. Gen. Stat. § 14-54(a) meets the Taylor definition, and
in Thompson, 421 F.3d at 284, we reached the same conclu-
sion. The question before us now is whether Begay overruled
this jurisprudence.

In Begay, the Supreme Court held that a felony conviction
for driving under the influence of alcohol (having an alcohol
concentration of .08 or more in the blood), in violation of
New Mexico law, N.M. Stat. Ann. § 66-8-102, was not a vio-
lent felony for purposes of ACCA. Applying the categorical
approach articulated in Taylor, the Court concluded that a
drunk-driving conviction under the New Mexico statute did
not have as an element "the use, attempted use, or threatened
use of physical force against the person of another," as
required in § 924(e)(2)(B)(i), and that it did not "involve[]
conduct that presents a serious potential risk of physical
injury to another," as required in § 924(e)(2)(B)(ii). In reach-
ing the conclusion that the drunk-driving violation did not sat-
isfy paragraph (B)(ii), the Court held that a crime qualifying
under (B)(ii) would have to be "roughly similar, in kind as
well as in degree of risk posed," to the example crimes explic-
itly listed in the paragraph—burglary, arson, extortion, and
crimes involving the use of explosives. Begay, 128 S. Ct. at
1585. Extrapolating the essence of the example crimes, the
Court concluded that to qualify as a predicate offense for the
ACCA enhancement, any other crime had to be characterized
as "purposeful, violent, and aggressive." Id. at 1586. Thus, as
the Court summarized, § 924(e)(2)(B)(ii) "covers a felony that
is one of the example crimes ‘or otherwise involves conduct
that presents a serious potential risk of physical injury.’" Id.
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(emphasis added; Court’s emphasis omitted) (quoting 18
U.S.C. § 924(e)(2)(B)(ii)).

In Begay, therefore, the Court held that the example crimes
listed in ACCA limit the nature of other crimes that can qual-
ify as ones presenting a serious potential risk of injury. The
Court did not use the language defining other crimes present-
ing a serious potential risk of injury to limit the example
crimes. Stated otherwise, the Begay Court required that for a
crime other than the example crimes to qualify as a violent
felony, the other crime must be "similar" to the example
crimes, thus confirming that the example crimes are them-
selves qualifying predicate crimes under ACCA. 128 S. Ct. at
1585-86. And as to the example crimes, the Court recognized
the continuing viability of the generic definition of "burglary"
as that term is used in § 924(e)(2)(B)(ii) by explicitly and
approvingly restating Taylor’s definition of burglary in
ACCA as "an unlawful or unprivileged entry into a building
or other structure with intent to commit a crime." Begay, 128
S. Ct. at 1586 (internal quotation marks omitted).

It is pellucidly clear that the Begay Court did not abandon
its holding in Taylor, nor even temper it, but rather used it as
part of its analysis to define what crimes other than the exam-
ple crimes qualify as predicate crimes under ACCA.

An analysis of the language of ACCA itself confirms this
conclusion. The statute provides that a qualifying crime "is
burglary . . . or" any other crime that "involves conduct that
presents a serious potential risk of physical injury to another."
18 U.S.C. § 924(e)(2)(B)(ii) (emphasis added). The list in
paragraph (B)(ii) is in the disjunctive so that if a conviction
is for burglary or one of the other example crimes, it qualifies,
without more, as a violent felony. On the other hand, if the
conviction is for any other crime, the other crime must, under
Begay, have the risk characteristics of burglary, arson, extor-
tion, and crimes involving the use of explosives. As for defin-
ing burglary itself, the Begay Court continued to understand
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burglary as defined in Taylor, repeating the Taylor definition.
See Begay, 128 S. Ct. at 1586.

In Bowden and Thompson, we applied the Taylor definition
of burglary to the North Carolina statute in question here and
concluded that the North Carolina statute criminalizes con-
duct categorically meeting the definition—an unlawful entry
into a building or other structure with intent to commit a
crime. See Bowden, 975 F.2d at 1084-85; Thompson, 421 F.3d
at 284. Those precedents continue to be viable even after
Begay for the same reasons that Taylor remains viable. It was
therefore error for the district court to have concluded other-
wise.

Thompson also contends that enhancing his sentence pursu-
ant to ACCA would violate his Sixth Amendment right to
have a jury decide facts that enhance his punishment. This
argument, however, was considered and rejected by us in
Thompson, where we held that because the defendant’s con-
victions for violating N.C. Gen. Stat. § 14-54(a) were predi-
cate offenses as a matter of law, the court’s resolution of that
legal issue did not violate the Sixth Amendment. Thompson,
421 F.3d at 283-84; see also id. at 285 ("The Sixth Amend-
ment requires that facts necessary for a given sentence (other
than a prior conviction) be found by a jury. But Blakely,
Booker, and Shepard do not, of course, transmogrify what
have always been questions of law into questions of fact").

In sum, the Supreme Court’s decision in Taylor and our
decisions in Bowden and Thompson remain controlling law,
even after the Supreme Court’s decision in Begay, and when
applied, a North Carolina conviction for "breaking or enter-
ing" under North Carolina General Statutes § 14-54(a) is, as
a matter of law, a "violent felony" within the meaning of
ACCA. Accordingly, we vacate Thompson’s sentence in this
case and remand with instructions that Thompson be resen-
tenced in accordance with ACCA.

VACATED AND REMANDED FOR RESENTENCING
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