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PER CURIAM: 

Henry Rayford Privette, Jr., appeals his convictions 

for wire fraud, in violation of 18 U.S.C.A. § 1343 (West Supp. 

2009).  Privette argues that the district court abused its 

discretion under Fed. R. Evid. 404(b) by allowing the government 

to present evidence of Privette’s prior state charges.  For the 

reasons that follow, we affirm.   

  This court typically reviews evidentiary rulings for 

abuse of discretion.  United States v. Perkins, 470 F.3d 150, 

155 (4th Cir. 2006).  An abuse of discretion occurs only when 

“the trial court acted arbitrarily or irrationally in admitting 

evidence.”  United States v. Williams, 445 F.3d 724, 732 (4th 

Cir. 2006) (internal quotation marks and citation omitted). 

  Although not admissible to prove the defendant’s 

character, evidence of other crimes may be admitted to prove 

“motive, opportunity, intent, preparation, plan, knowledge, 

identity, or absence of mistake or accident.”  Fed. R. Evid. 

404(b).  Rule 404(b) is an inclusionary rule, allowing evidence 

of other crimes or acts to be admitted, except that which tends 

to prove only criminal disposition.  See United States v. Queen, 

132 F.3d 991, 994-95 (4th Cir. 1997).  For such evidence to be 

admissible, it must be “(1) relevant to an issue other than the 

general character of the defendant; (2) necessary to prove an 

element of the charged offense; and (3) reliable.”  United 
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States v. Hodge, 354 F.3d 305, 312 (4th Cir. 2004).  

Additionally, the probative value of the evidence must not be 

substantially outweighed by its prejudicial effect.  Id.  

(citing Fed. R. Evid. 403).  Where the trial judge gives a 

limiting instruction on the use of 404(b) evidence, the chance 

that the jury will improperly use the evidence is reduced.  

Queen, 132 F.3d at 997.   

  An element of wire fraud is the intent to defraud.  18 

U.S.C.A. § 1343.  The evidence that Privette had previously pled 

nolo contendere to similar state charges, involving similar 

facts, was relevant to his state of mind when making promises to 

the victims.  The district court did not abuse its discretion by 

concluding the challenged evidence was relevant and necessary to 

prove intent, reliable, and more probative than prejudicial.   

Accordingly, because the evidence of Privette’s prior 

state convictions was properly admitted, we affirm the district 

court’s judgment.  We dispense with oral argument because the 

facts and legal contentions are adequately presented in the 

materials before the court and argument would not aid the 

decisional process. 

AFFIRMED 

 

 


