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PER CURIAM: 

Malcolm Roland Allen, a federal prisoner, seeks to 

appeal the district court’s order denying relief on his 28 

U.S.C.A. § 2255 (West Supp. 2013) motion, and denying his 18 

U.S.C. § 3582 (2012) motion.  The district court granted Allen’s 

claim that his attorney was ineffective for failing to appeal 

his criminal judgment, vacated the criminal judgment and 

reinstated the judgment to afford Allen the opportunity to file 

a direct appeal.  The district court nonetheless denied Allen’s 

remaining habeas claims, as well as his § 3582 motion.   

Allen’s direct appeal is currently pending before this 

court.  Because the remaining claims on which the district court 

denied § 2255 relief may be raised in Allen’s direct appeal, we 

grant Allen a certificate of appealability as to those claims, 

modify the district court’s dismissal of all of Allen’s 

remaining claims to be without prejudice,* and affirm the 

dismissal as modified.  We dispense with oral argument because 

the facts and legal contentions are adequately presented in the 

 

  

                     
* Allen raised essentially the same claim in his habeas 

motion that he raised in his § 3582 motion.  Accordingly, the 
district court’s dismissal of Allen’s § 3582 motion should be 
without prejudice, as well. 
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materials before this court and argument would not aid the 

decisional process. 

 

AFFIRMED AS MODIFIED 


