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PER CURIAM: 

  Barry Mallek appeals the district court’s order 

granting summary judgment to Allstate Life Insurance Co. in 

Mallek’s action alleging North Carolina breach of contract and 

constructive fraud claims.  The district court’s jurisdiction 

was founded on diversity.  We note that the district court did 

not engage in an explicit choice-of-law analysis to determine 

what law applied to the case; the district court inconsistently 

applied North Carolina and federal common law to the dispute, 

which had significant ties to other jurisdictions.  The question 

of what law governs this case is best addressed by the district 

court in the first instance.  Therefore, we grant leave to 

proceed in forma pauperis, vacate the district court’s judgment, 

and remand to allow the district court to perform a choice-of-

law assessment for each of Mallek’s claims, and to analyze the 

claims and defenses at issue in this action applying the law of 

the appropriate jurisdiction.  We dispense with oral argument 

because the facts and legal contentions are adequately presented 

in the materials before the court and argument would not aid the 

decisional process. 

VACATED AND REMANDED 

 


