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PER CURIAM: 

William W. Nissen, II, and Lora J. Nissen appeal the district 

court’s orders denying their motion to dismiss for lack of subject-

matter jurisdiction and granting Appalachian Power Co.’s (APCO) 

motion for summary judgment.  Because we conclude that the district 

court lacked subject-matter jurisdiction, we vacate the judgment 

of the district court and remand. 

Our recent decision in Pressl v. Appalachian Power Co., ___ 

F.3d ___, No. 15-2348, 2016 WL 6833339 (4th Cir. Nov. 21, 2016), 

which concerned identical law and nearly identical facts, and for 

which this appeal was placed in abeyance, governs the outcome of 

this case.  In Pressl, the Pressls sought a declaratory judgment 

in state court allowing them to build a dock on their land subject 

to APCO’s flowage easement for the Smith Mountain hydroelectric 

project.  Id. at *1.  APCO removed the action, and the Pressls 

sought to remand, which the district court denied.  Id.  We held 

that the district court did not have subject-matter jurisdiction 

under 28 U.S.C. § 1331 (2012) or 16 U.S.C. § 825p (2012) because 

interpretation of APCO’s flowage easement does not necessarily 

raise any federal question.  Id. at *3-6. 

 Here, the Nissens, who also seek to build a dock on Smith 

Mountain Lake, make the same arguments as the Pressls regarding 

APCO’s flowage easement on their land, which appears to be nearly 

identical to the easement APCO has on the Pressls’ land.  Because 
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under Pressl, the district court did not have subject-matter 

jurisdiction under 28 U.S.C. § 1331 or 16 U.S.C. § 825p, we vacate 

the judgment of the district court and remand.  We dispense with 

oral argument because the facts and legal contentions are 

adequately presented in the materials before this court and 

argument would not aid the decisional process. 

 

VACATED AND REMANDED 
 


