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PER CURIAM: 

 Pleaze Workman, administrator of the estate of Dixie Workman, appeals the district 

court’s order granting the Government’s motion for summary judgment and dismissing 

Workman’s complaint pursuant to the Federal Tort Claims Act (FTCA), 28 U.S.C. 

§§ 1346(b)(1), 2671-2680 (2012).  Under the FTCA, the United States has waived 

sovereign immunity for “the negligent or wrongful act or omission of any employee of the 

Government while acting within the scope of his office or employment.”  28 U.S.C. 

§ 1346(b)(1).  Several exceptions apply to this waiver, however, including the discretionary 

function exception.  28 U.S.C. § 2680(a).  The discretionary function exception provides 

that the FTCA does not apply to claims “based upon the exercise or performance or the 

failure to exercise or perform a discretionary function or duty on the part of a federal agency 

or an employee of the Government, whether or not the discretion involved be abused.”  Id.   

This appeal turns on the applicability of the discretionary function exception to 

Workman’s negligence claim, an issue that we review de novo.  Indem. Ins. Co. of N. Am. v. 

United States, 569 F.3d 175, 179 (4th Cir. 2009).  “To determine whether the exception 

applies, we consider whether the government action at issue ‘involve[d] an element of 

judgment or choice’ that [was] ‘based on considerations of public policy.’”  Holbrook v. 

United States, 673 F.3d 341, 345 (4th Cir. 2012) (quoting Berkovitz v. United States, 486 

U.S. 531, 536–37 (1988)).  Our review convinces us that the design of the step and warning 

sign at issue here involved policy considerations and choices protected by the discretionary 

function exception, and we therefore affirm that portion of the district court’s order.  

Workman v. United States, 232 F. Supp. 3d 910 (S.D.W. Va. 2017).  
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However, because the district court concluded that the Government had not waived 

sovereign immunity with regard to this claim, the court should have dismissed the claim 

for lack of subject matter jurisdiction pursuant to Fed. R. Civ. P. 12(b)(1).  Williams v. 

United States, 50 F.3d 299, 303-04 (4th Cir. 1995).  We find it unnecessary to remand this 

matter, however, because the parties have correctly identified and argued the issue on 

appeal.  Id. (declining to remand because parties sufficiently addressed issue and no factual 

development was necessary).  Accordingly, we affirm the judgment as modified to reflect 

a dismissal for lack of subject matter jurisdiction.  We dispense with oral argument because 

the facts and legal contentions are adequately presented in the materials before this court 

and argument would not aid the decisional process. 

AFFIRMED AS MODIFIED 


