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INTRODUCTION

The government’s primary argument on crappealis an extension of the
same argument that it has made at every stage of this case and that has been
rejected at every level of the federal judiciary: that only particular, specifically
identified individuals associated with the plaintiffs should be preteftom the
ban. Gov't Reply 27. A fortiori,” the government argues, the district court’s
preliminary injunction should not be expanded beyond its current limits, which
already exceed what the government views as the proper stpat 28. The
govenment’'s foundational argument is wrongee International Refugee
Assistance Project v. Trumg57 F.3d 554, 6605 (4th Cir.2017) (en banc),
vacated as mopi86 USLW 3175 (U.S. Oct. 10, 20170.A. 108183, and its ‘a
fortiori” extension of that argument necessarily fails as well.

As a fallback, the government suggests that the equitable balanas here
more favorable to the plaintiffs than it was in June, when the Supreme Court
rejected the government’'s request to stay the preliminary injunctions &€t EO
entirely and insteathshioned‘interim equitable relief’pendingappeal, Trump v.
International Refugee Assistance ProjetB7 S. Ct. 2080, 2087 (2017) (per
curiam) that protecteghersonsvho hadbona fide relationships with individuals or

entities in the United States. Gov't Reply 28.



That argumenis alsoincorrect. The equities balance differently here. The
harms that the Proclamation imposes on the plaintiffs are significantly greater than
those that E imposed. The Proclamation’s ban is indefinite, and so the
preliminary injunction here will likely be in place longeperhaps much longer
than the 90 days of E@s “short pause.” IRAP, 857 F.3d at 583ir{ternal
guotation marks omitted)And the uncontested record evidence before this Court
now clearly demonstrates that even the partial ban currently in efikehjures
the plaintiffs and others similarly situated. Moreover, the interests on the
government’s side of the balance are keza

In addition, the procedural posture is now meaningfully different. The
Supreme Court enteredssay pendingits consideration of the merits. But here,
this Court will address the creappealafter considering the merits issues. If this
Court finds that the plaintiffs are likely to succeed on the merits, and that the
Proclamation’s ban is therefore likely unconstitutional, otherwise illegal, ar ibot
iIs wholly appropriate to broaden thmeliminary injunction to fully prohibit
enforcement of the ban.

At a minimum, the District Court’'spreliminary injunction should be
modified or clarified to provide that relationships between entities in the United

States and their clients are protected by the preliminary injunction so long as they



are “formal, documented, and formed in the ordinary courdRAP, 137 S. Ct. at
2088
ARGUMENT

l. THE PROCLAMATION'S SYSTEM -WIDE IMPACT JUSTIFIES AN
INJUNCTION PROVIDING A SYSTEM -WIDE REMEDY .

1. The government does not dispute plaintiffs’ showing that the district
court’s preliminary injunction fails to prevent all the harms that the Proclamation
imposes on plaintiffs. Those ongoing harms result from the exclusion of loved
ones who do not qualifgs “close relatives,” and from the exclusion of others with
whom the plaintiffs have relationships that are genuine and meaningful, but not
sufficiently formal or documented to qualify for protection under the injunction.
Pfs. Br. 5860. The governmenalso does notontest that those injuries are as
irreparable as plaintiffs’ injuries based on “bona fide relationships.” Thus, the
uncontested facts establish that the partial preliminary injunction fails to “redress
plaintiffs’ own injuries.” Gov’t Reply 27.

For example, clients of plaintiff Arab American Association of New York
(“AAANY”), as well as members of the Yemeni American Merchants Association
(“YAMA”), have friends banned from the United States because of the
Proclamation. J.A. 567, 570, 61T he Proclamation’s exclusion of nonmember

scholars who would otherwise seek to attend MESA’s annual meeting will ha



MESA's finances and its mission of fostering study and collaboration. J.A. 559
60. Thepartial banwill likewise harm plaintiff IranianAlliances Across Borders
(“IAAB”), who will have many fewer participants attending its international
conference, including participants who would attend but are not invited as
speakers. J.A. 1154.

The government mischaracterizes these injuries, suggekatthey rely on
the exclusion of those “with whom [the plaintiffs] lack any relationship at all.”
Gov't Reply 2728. But in fact many important relationships fall outsidethe
Injunction’s protection, including relationships with extended famigmbers,
friends, and colleagues, and ties based on shared religious, cultudal, an
educational affiliation. Indeed, it is common sense that a close friend may be as
important as a parentand his indefinite exclusion from the United States may
thus be as devastating. A professor’s scholarship may be as impoverished by her
inability to exchange ideas with a researcher whom she does not yet know as it is
by the exclusion of a colleague with whom she has a formal relationdlnp.
district court’s injunction fails to account for such injuries, which accrue tower
and are far more severe in the context of an indefinite ban tharday9@ause.
The Supreme Court’s decision on the inherently dimged EO-2 stay did not
mandate that broader injunctive relief be denied for longer as this litigation

progresses.



2. Defendants suggest that plaintiffs’ injuriaader the partial banf
they can be considered at all, are outweighed by the government’s national security
and foreign policy interests, particuhaih light of the “multtagency review and
recommendation” that preceded the Proclamation. Gov't Reply 28. But as
plaintiffs previously explained, that justification is exceedingly weak. Pfs. Br. 39
40, 45, 5651. Nothing in the governmenttesponsaemotely rebuts plaintiffs’
showing, and nothing supports the view that the government’s interests justify any
application of the ban.

The government again invokes only generalized “natisealurity and
foreignpolicy interests” to justify banning thosatkout qualifying relationships.
Gov't Reply 28. But it still has not offered any evidence thatbanwill avert any
security threat, or any reason to believe that such evidence exiatd, as
plaintiffs explained, the government vastly overstates significance of the
review and recommendation process. Pfs. Br5@9 The government has
disclosed only selected facts about that process, and would not even say whether
there were “material inconsistencies” between the DHS report, the DHS

recommenddon, and the Proclamation as actually issued. J.A-5352ee id

L And, as always, where consular officers or border control officials entertain any
doubts about an individual’s admissibility, they have the authority to demand
further information or deny the visa or admission. 8 U.S.C. § 1201(g); 9 FAM
306.22(A)(a)(1) 8 C.F.R. § 235.1(f)(2).
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(conceding that “it’'s potentially possible that various government advisors disagree
among themselves”). This selective disclosure and secrecy makes the
government's complaint that “any material difference” between the
recommendations and Proclamation is “unidentified” ring hollow. Gov't Reply 22.

In any event, there are serious reasons to doubt the weight of the report and
justification. The government contests that the imposition reéva ban was pre
ordained before the agency study had been conducted. Gov’'t Rep® Hut as
plaintiffs already explained, the plain text of 2O along with the President’s
repeated calls for a “tougher” ban during the review process, amply supeort t
district court’s finding in this regard. Pfs. Br. 48. The government’'s respense
that EO2 “did not require” the outcome, Gov't Reply-22s not a fair reading of
EO-2's command that the Secretary “shall” submit a list of countries to be subject
to a ban (as opposed to recommending other measures she might deem
appropriate). And it is the government that is “tellingly silemnd,; about the
public statements the President made indicating the outcome he preferred and
intended: not an elimination of EDand EQ2’s sweeping countrpased bans, but
an even “tougher” version. It is also telling that the government does not contest
that the White House placed an individual with extremeratdriousant-Muslim

views at the head of the DHS taskforce chargeth implementing EGR’s



directives, including the report and recommendation process. Pfs-@Brd%
Gov't Reply 21 n.2.

Moreover, the government’s own intelligence reports have concluded that
citizenship is an unreliable indicator of terrorist threatl @mat screening and
vetting are of limited value in preventing terrorism in the United StdiRAP, 857
F.3d at 575, 596. These reports, which were publicly available when #giddpte
iIssued the Proclamation, contradict the premise of both the Proclamation and its
predecessor bansSee, e.g.Amicus Br. of the Cato Institute at -246. But the
Proclamation does nothing to address or refute their findings. Rather, additional
evidence points in the same direction: a swaealaration by a bipartisan group of
49 former national security officials explains that the ban “does not further . . .
U.S. national security” because of the “rigorous system of security vetting” already
in place, and will instead “cause serious harmhabonal security. J.A. 8998,

901; see alsoAmicus Br. of T.A. at 2429 (listing various tools that would still be
available to the government to address genuine national security concerns if a full
preliminary injunction were in place); Amicus Br. of the Cato Institute a221
(same).

Indeed, the governmentiaterests are, if anythingyeaker than when the
Supreme Court established the “bona fide relationship” standard. The government

no longer relies on the assertion, noted by $lupremeCourt, hat a ban was

v



neededo free up resources to conduct the review, and its decision to exempt more
categories of visa applicants from the ban further undermines the suggestion of
problems with existing visa vetting. Pfs. Br. 60. Moreover, even morehase
now elapsed since the President first sought to impose a broad nationality ban
some ten months as of the date of this fiirend the government still has not
developed any evidence or allegation of actual urgency

3. A comprehensive injunction is alsappropriate because this Court
will reach the crosappeal issues only after it makes a decision on the plaintiffs’
likelihood of succesn the merits Cf. IRAP, 137 S. Ct. at 20889 (not
addressing meritsgee alsdPfs. Br. 6263. The government fails to address this
point. Instead, it conflates the scope of the preliminary injunction with the scope
of relief at the stay stage. GovReply 27 (the injunction against the
Proclamation should not be extended beyond foreign nationals with a credible
claim of a bona fide relationship with a person or entity in the UnitadsStander
the Supreme Court’s stay of the £0njunctions”). But the diffeence in posture
is critical; indeed, the plaintiffs have not sought interim relief pending appeal with
respect to the district court’s limitation of the injunction. And they have iexgula
that, at a minimum, entering a full preliminary injunction would be appropriate
even if this Court were to then consider partially staying that injunction pending

further review. Pfs. Br. 62 n.24. That would leave the case in the [sasture as
8



Hawai‘i, in which the preliminary injunction has no bona fide relatigmshi
limitation, but the Ninth Circuit has stayed the injunction for the time being with
respect to noncitizens without qualifying relationshiptawai‘i v. Trump No. 17
17168, Order (Doc. No. 39th Cir.filed Nov. 13, 2017).

As the plaintiffs have explained, where an executive action is facially invalid
on the merits, a comprehensive injunction is the “ordinary resuddtl. Min.
Ass’'n v. U.S. Army Corps of Engineefig!5 F.3d 1399, 1409 (D.C. Cir. 1998)
(citation and quotation marks omitted); Pfs. Br. 62. That follows where, as here
the plaintiffs do not merely challenge the application of a policy “in an illegal
manner on a particular occasion,” but instead facially challenge the validay
policy “of broad applicability.” 1d. (quoting Lujan v. Natl. Wildlife Fedn 497
U.S. 871, 913 (1990§Blackmun, J., dissenting, but not disagreeing with the
majority on this point)). Any other result would “merely . . . generate a flood of
duplicative litigation.” 1d. Similarly, the typical remedyn the merits in an
Establishment Clause case is invalidation of the challenged government a&ion as
whole: The remedy for an unconstitutional religious display is not to cover it with
a curtain when plaintiffs walk bySeeSanta Fe Independent Sch. Dist. v. Dag0
U.S. 290, 316 (200Q)nvalidating school prayer policy after facial challenge

In protecting noncitizens with qualifying relationships on an interim basis

under the prior timéimited Executive Order, the Supreme Court did not suggest

9



that other ties and relationships could not give rise to sufficiently weighty injuries
on the merits And for Establishment Clause injuries arising through such

nonqualifying but nonetheless significant relationships, the fact that the
Proclamation is now indefinite only compounds the ban’s palpable effect,
reinforcing the message that the plaintiffs “are not welcome in this country.” J.A.
611;see, e.qg.d. (every YAMA member knows of someobannedfrom coming

to the United States by President Trump’s Muslim bans).

The Proclamation’s violation of structural constitutional guarantees makes a
full preliminary injunction particularly vital. The Supreme Court has explained
that the Establishment Clause not only protects the free exercise of religion but
also prevents the “political tyranny and subversion of civil authority”
accompanying establishment @ligion. McGowan v. Maryland366 U.S. 420,

430 (1961) Recognizing that principle does not amount to “Establishment Clause
exceptionalism,” Gov't Reply Br. 19—t simply acknowledges the role the
Establishment Clause plays in our constitutional scheme. And the separation of
powers is similarly fundamental to the constitutional structure: The Framers
ensured that “the legislative power of fhederal government [would] be exercised

in accord with a single, finely wrought and exhaustively considered, procedure.”
INS v. Chadha462 U.S. 919, 951 (1983)That procedure does not allow the

President to enact, amerat repeal laws.Clinton v. City of New Yorkb24 U.S.
10



417, 438 (1998) The Proclamation should thus be preliminarily enjoined without
an exception for those lacking designated bona fide relationships.
.  THE DISTRICT COURT ERRED TO THE EXTENT IT

SUGGESTED THAT IRAP AND HIAS CLIENTS CATEGORICALLY

LACK BONA FIDE RELATIONSHIPS .

The government does not appear to dispute that client relationrdiipghe
relationship between a legal service provider and its chegtmlify under the
Supreme Court’s “bona fide relationship” standard as long as they are “formal,
documented, and formed in the ordinary coursdRAP, 137 S. Ct. at 208&ee
Gov't Reply 28;see alsoPfs. Br. 64 (government concession). But the district
court’s opinon stated that “clients of IRAP and HIAS, and those similarly situated,
are not covered by the injunction absenseparatebona fide relationship as
defined above,” J.A. 1080 (emphasis added), suggesting that clients of IRAP,
HIAS, and similar organizations are categorically prohibited from demonstrating
that their relationships with those organizations are “bona fide” relationships that
gualify them for protection under the preliminary injunction.

The government’s position seems to be that the district court’s injunction
can nevertheless be read to encompass such client relationships. If this Court
agreesit should authoritatively construe the district court’s injunction accordingly;

if not, the Court should reverse. But in either case, if this Court leaves in place the

district court’s limitation of the injunction to individuals who can show a bona fide

11



relationship with a person or entity in the United States, it should make clear that
clients of organizational plaintiffs IRAP and HIAS do not categiydack a bona
fide relationshig’

Doing so will ensure that the district court’s injunction will not subject
clients of organizational plaintiffs IRAP and HIAS, and those similarly situated, to
a more stringenstandardhanthe Supreme Coudppliedin its EQ2 stay—one
that would exclude even formal and documented client relationships. As plaintiffs
explained, the district court’'s statement about IRAP and HIAS's clients appears to
trace back to the Supreme Cd&aiiSeptember 2017 order providing tlegfugees
covered by a formal assurance” were not protected frol2’E®an on the basis of
that assurance.Trump v. Hawai‘j --- S. Ct.---, 2017 WL 4014838 (Sept. 12,
2017) But the Court did not stay the previous injunction as toahgr client
relationships of HIAS or IRAP. Indeed, everyone in the lower court proceedings

in Hawai‘i—the district court, the government, and the plaintffsvas in

2 As Defendants note, Gov't Reply 28aintiffs have requested permission to file

a motion asking that the District Court clarify or in the alternative modify its
October 17 Order to reflect this understanding, D. Ct. Doc. No12@&ed Oct.

20, 2017). As of the date of this filing, piatiffs’ request to file this clarification
motion remains pending.

® A formal assurance is a promise of resettlement assistance by a resettlement
agency contracted with the governmeRawai‘i v. Trump 871 F.3d 646, 663 (9th

Cir. 2017)(per curiam) Although HIAS is a resettlement agency, it also provides
other client services, including legal services. IRAP is not a resettleagenty

and therefore does not provide formal assurances.

12



agreement that such relationships can and do qualify as long as they are formal,
documented, and formed in the ordinary course. Pfs. B8564

Thus, to the extent the bona fide relationship standard remains in place,
plaintiffs seek clarification that individuals who have client relationships with
entities in the United States that are “formal, documented, and formed in the
ordinary course,”IRAP, 137 S. Ct. at 2088, qualify for the protection of the
preliminary injunction, and that clients of IRAP and HIAS, and others similarly
situated, are not categorically excluded from demonstrating that their relationships

with those organizations meet that standard.

13



CONCLUSION

The preliminary injunction should be affirmed, except as to its limitation to

persons with a bona fide relationship with an individual or entity in the United

States.
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