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CERTIFICATION PURSUANT TO FE D. R. APP. P. 29(A)(4)(E)

Pursuant to Fed. R. Ap. 29(a)(4)(E), the American Center for Law and
Justice (“ACLJ") affirms that no counsel farparty authored this brief in whole or
in part and that no person other thanahacus curiagits members, or its counsel
made any monetary contriboiis intended to fund the preparation or submission of
this brief.

STATEMENT OF INTEREST OF AMICUS CURIAE

The ACLJ is an organization dediedt to the defense of constitutional
liberties secured by law. Counsel for tA€LJ have presented oral argument,
represented parties, and submitsedicus curiaebriefs before the Supreme Court
of the United States, this Court, anther courts around the country in cases
involving the Establishment @lise and immigration lavbee, e.g.United States v.
Texas 136 S. Ct. 2271 (2016Rleasant Grove City v. Summuib5 U.S. 460
(2009); FEC v. Wis. Right to Lifes51 U.S. 449 (2007McConnell v. FEC 540
U.S. 93 (2003)L.amb’s Chapel v. Ctr. Moriches Union Free Sch. Dis@8 U.S.
384 (1993);Bd. of Educ. v. Mergeng96 U.S. 226 (1990Washington v. Trump
847 F.3d 1151 (9th Cir. 2017nt'l Refugee Assistance Project v. TrurBp7 F.3d
554 (4th Cir. 2017).

The ACLJ has actively defendedhrough advocacy and litigation,

immigration-related policies that protect Ancan citizens. Thibrief is supported



by members of the ACLJ's Committee efend Our National Security from
Terror, which represents more than D&, Americans who have stood in support
of the President’s efforts to protect this nation from the entry of foreign terrorists.
This brief supports the position of the fBedants-Appellants, President Donald J.
Trump, et al, on the merits and urges the readrsf the lower court’s decision.
The parties have consented to the filing of this brief.
SUMMARY OF THE ARGUMENT

The federal government’s primary jab to keep this nation safe. The
Presidential Proclamation at issue iisthase is designed to do just thamnder
the Constitution and federal statutese tAresident has broad power to exclude
aliens from this country for national secunidasons. Courts gerally defer to the
exercise of the President’'s power in tlaiea, which is what the district court
should have done here. The Proclamation is a valid exercise of President Trump’s
authority that should not be disturbed.

Moreover, the mere suggestion ofpassible religious or anti-religious
motive, mined primarily from past comms of a political candidate or his

supporters uttered on the cangpatrial as private citizens, is not enough to defeat

! Presidential Proclamation Enhamg Vetting Capabilities and Processes
for Detecting Attempted Entry Into the Wed States by Terrorists or Other Public-
Safety Threats,” 82 Fed. Reg. 45,161 (Sept. 24, 2017), http://www.whitehouse.
gov/the-press-office/2017/09/24/enhancing-vetting-capabilities-and-processes-
detecting-attempted-entry.



the validity of the Proclamation, even undeemoris “purpose prong.” The
Proclamation clearly serves a genuserular purpose—protecting our national
security—and is not motivated layti-religious considerations.

The decision below should be reversed and the preliminary injunction
should be vacated to permit the Proclaoratio be implemented in full to protect
our nation from foreign terrorists.

ARGUMENT
l. The Presidential Proclamation shold be reviewed under the deferential
standards applicable to the immigation policymaking and enforcement
decisions of the political brancheswhich the Proclamation satisfies.

This case involves the special oextt of a Presidential Proclamation
concerning the entry into the United Statésationals of eight countries, enacted
pursuant to the President’s constitutionad statutory authority to protect national
security. The governing purpose of the Proclamation is to protect our “citizens
from terrorist attacks” and other pubBafety threats. Procl. § 1(a). As the
Proclamation explains,

Screening and vetting protocols and procedures associated with visa

adjudications and other immigratigmocesses play a critical role in

implementing that policy. They ent@e our ability to detect foreign
nationals who may commit, aid, @upport acts of terrorism, or

otherwise pose a safety threat, anelythid our efforts to prevent such
individuals from entering the United States.



As discussed herein, when the Supee@ourt has consailed constitutional
challenges to immigrationHeged actions like the Proctation, it has declined to
subject those actions to the same llesMfescrutiny applied to non-immigration-
related actions, choosing instead to tala@iasiderably more deferential approach,
which is what the district court shoulthve done here. Under the appropriately
deferential standard oéview, the Proclamation is constitutionally sound.

A. Judicial review of the immigration-related actions of the political
branches is deferential.

The Supreme Court has “long recognizb@ power to expel or exclude
aliens as a fundamental\ereign attribute exercisdxyy the Government’s political
departments largely immurfeom judicial control.”Fiallo v. Bell 430 U.S. 787,
792 (1977) (quotingghaughnessy v. Mez845 U.S. 206, 210 (1953)). Indeed, “an
alien seeking initial admission to the Unit8thtes requests a privilege and has no
constitutional rights regarding his apphica, for the power to admit or exclude
aliens is a sovereign prerogativeé.dndon v. Plasencjad59 U.S. 21, 32 (1982).
Moreover, the Constitution “is not a suicide pa&ténnedy v. Mendoza-Martinez
372 U.S. 144, 160 (1963), antlde President has broawhtional security powers
that may be exercised tugh immigration restrictionsSee Harisiades v.

Shaughness42 U.S. 580, 58889 (1952).



Not only does the decision belowndermine the President’s national
security authority, it also undercutbe considered judgment of Congress (in
bolstering the President’s broad discretion) that:

Whenevethe Presidenfinds that the entry of any aliens or of any class of
aliens into the United States would Hbetrimental to the interests of the
United Stateshe mayby proclamation, and for such periad he shall deem
necessary suspend the entry of all aliens or any class of aliens as
immigrants or nonimmigrants, or impose on the entry of aliens any
restrictionshe may deem to be appropriate

8 U.S.C. § 1182(f) (2014emphasis added).

Where, as here, a President’'s @aatiis authorized by Congress, “his
authority is at its maximum, for it includes all that he possesses in his own right
plus all that Conggss can delegateZivotofsky v. Kerry135 S. Ct. 2076, 2084
(2015) (quotingYoungstown Sheet & Tube Co. v. Sawy#3 U.S. 579, 635
(1952) (Frankfurter, J., concurring)). @HProclamation falls squarely within the
President’s constitutional and statutorythenity and should be upheld in fuls
the Supreme Court recently explained:

National-security policy is the preragae of the Congress and President.

Judicial inquiry into the national-security realm raisgmcerns for the

separation of powers in trenaolgi on matters committed to other

branches. ... For these and other reasons, courts have shown [that]
deference to what the Executive Brards determined . . . is essential to
national security. Indeed, courts tradi@y have been reluctant to intrude
upon the authority of the Executive inlt@ry and national security affairs

unless Congress specifically has pdmd otherwise. Congress has not
provided otherwise here.



Ziglar v. Abbasi 137 S. Ct. 1843, 1861 (2017)itétion and internal quotation
marks omitted).

B. The Presidential Proclamation is constitutional under the Supreme
Court’s deferential standards applicalde to challenges to the political
branches’ immigration-related actions.

In Kleindienst v. Mandel408 U.S. 753, 770 (1972), the Court rejected a
First Amendment challenge to the Attorr&gneral’s decision to decline to grant a
waiver that would have allowed a Belgiamslar to enter the country on a visa in
order to speak to American professansd students. The Court held that “the
power to exclude aliens is ‘inherent govereignty, necessary for maintaining
normal international relations and feeding the country against foreign
encroachments and dangers—a power texercised exclusively by the political
branches of government. . . 1d. at 765 (citations omitted)rhe Court concluded
by stating that
plenary congressional power to magelicies and ruledor exclusion of
aliens has long been firmlgstablished. In the casd an alien excludable
under 8§ 212(a)(28), Congress has delegated conditional exercise of this
power to the Executive. We hold thahen the Executive exercises this
power negatively on the basis of a &lly legitimate and bona fide reason,
the courts will neither look behind the egise of that discretion, nor test it
by balancing its justification againstetlrirst Amendment interests of those
who seek personal communiicen with the applicant.

Id. at 769—-70see also Kerry v. Din135 S. Ct. 2128, 2139-41 (2015) (Kennedy,

J., concurring) (the government’s statetnimat a visa application was denied due



to suspected involvement witlerrorist activities “satisflied] Mandels ‘facially
legitimate and bona fide’ standard”).

Similarly, in Fiallo, the Supreme Court rejected a challenge to statutory
provisions that granted preferred immigpa status to most aliens who are the
children or parents of United States citigear lawful permanent residents, except
for illegitimate children seekinthat status by virtue of & biological fathers, and
the fathers themselves. 430 U.5788-90, 799-800. The Court stated:

At the outset, it is important to underscore the limited scope of judicial

inquiry into immigration legislationThis Court has repeatedly emphasized

that “over no conceivable subject i®tlegislative power of Congress more
complete than it is over” the admission of aliens.
Id. at 792 (citation omitted). The Court edt that it had previously “resolved
similar challenges to immigration legistat based on other constitutional rights of
citizens, and has rejectedetlsuggestion that more seking judicial scrutiny is
required.” Id. at 794. Additionally, the Court atied, “We can see no reason to
review the broad congressional policy ad®ent issue here under a more exacting
standard than was applied Kiteindienst v. Mandela First Amendment casedd.
at 795. Furthermore, the Court emphasized ‘tha$ not the judicial role in cases
of this sort to probe and test thetjfisations for the legislative decisionid. at

799, and concluded that the plaintiffs raised “policy questions entrusted

exclusively to the political lanches of our Governmentd. at 798.



The legality of Presidentiarders related to imrgration does not turn on a
judicial guessing game of what the Presit®esubjective motives were at the time
the order was issued. Insteddande| Fiallo, and other cases dictate that courts
should rarely look past the face of sumtidlers. On its face, the Proclamation is
designed to protect national securityndathe analysis of the Proclamation’s
legality under the Establishmei©Clause should end ther&ee Washington v.
Trump 853 F.3d 933, 939 n.6 (9th Cir. 2017) (Bgh J., dissenting from denial of
reconsideration en banché panel's “unreasoned assurmp that courts should
simply plop Establishment Clause cadesm the domestic context over to the
foreign affairs context ignores the realities of our world”).

The mere fact that six dhe eight countries degiated by the Proclamation
happen to have Muslim maijty populations is not evidence of religious animus.
Under such reasoning, the benefits tlia¢ government provides to military
veterans would be rendereconstitutionally suspect by the mere fact that
approximately 85% of vetans happen to be maleyen though there are many
legitimate reasons for providing such betsefinrelated to any gender-based bias.

Notably, the Proclamation doemt single out Muslims (or people of any
other faith, or no faith) for disfavoredeatment. It is religiusly neutral. The
countless millions of non-American Mims who live outside the designated

countries are not restricted by the Proclaoma Neither does it limit its application



to Muslims in the designated countrigestead, it applies to nationals of the
enumerated countries irrespective otkithfaith. Plaintiffs’ objection to the
Proclamation is, at its core, a policy digpthat should be resolved by the political
branches, not by the federal courts.

The Proclamation is similar in princgplo the National &urity Entry Exit
Registration System (*“NSEERS”) implemied after the terrorist attacks of
September 11, 2001, vdm was upheld by numewus federal courtsRajah v.
Mukasey 544 F.3d 427, 438-39 (2d Cir. 2008itifmy cases). Under this system,
the Attorney General imposed speciajugements upon foreign nationals present
in the United States who were fromesgied countries. The first group of
countries designated by the Attorneyn@mal included Iranlibya, Sudan and
Syria, and a total of twenty-four Muslimajority countries and North Korea were
eventually designatett. at 433 n.3.

In one illustrative NSEERS case, the Uditgtates Court of Appeals for the
Second Circuit rejected arguments that atrikingly similar to the arguments
accepted by the lower court here:

There was a rational national secufigsis for the Program. The terrorist

attacks on September 11, 20@&re facilitated by the lax enforcement of

immigration laws The Program was [rationa]lglesigned to monitor more
closely aliens fromcertain countries selected on the basis of national

security criteria . . .

To be sure, the Program did select caestthat were, with the exception of
North Korea, predominantly Muslim.... However, one major threat of

9



terrorist attacks comes from radicklamic groups. The September 11
attacks were facilitated by violatiorsd immigration laws by aliens from
predominantly Muslim nations. The dgram was clearly tailored to those
facts. . . . The program did not tatgonly Muslims: non-Muslims from the
designated countries werelgect to registration. There is therefore no basis
for petitioners’ claim.

Id. at 438—49 (emphasis adfj€citation omitted).

Similarly, the Proclamation at issueréeds constitutional. It is premised
upon sound, reasoned deterntimias made by the Secregyasf Homeland Security.
Rather than affording the Proclamatiand the Secretary’s determinations
substantial deference as controllingegedent requires, the district court
improperly overrode those determinationgh its own opinion of the national
security interests served by the Proclaoratind the opinions of “former national
security officials” relied upon by Plaintiffdnt’l Refugee Assistance Project v.
Trump,2017 U.S. Dist. LEXIS 171879, at *336, 121-25 (D. Md. 2017). This is
precisely the kind of judicial second-ggsing on matters of immigration and

national security that is foraased by Supreme Court precedent.

Il. The Presidential Proclamation isconstitutional even under a traditional
Establishment Clause analysis.

Justice Breyer’'s controlling opinion ian Orden v. Perry545 U.S. 677
(2005), observed that, “Where the Estdbhent Clause is assue, tests designed
to measure ‘neutrality’ alone are insufficienkd. at 699 (Breyer, J., concurring).

Justice Breyer stated that in “difficUtiorderline cases . . . | see no test-related

10



substitute for the exercisd legal judgment . . . [wlsh] must reflect and remain
faithful to the underlying purposes tbfe [Religion] Clauses. . . Itl. at 700. In this
case, “the exercise of legadgment” must take into aount the deferential nature
of judicial review of immigration-reled actions such as the Proclamation.
Nevertheless, the Proclamation isnstitutional even under inapplicable non-
immigration-related Establishent Clause jurisprudence.

Assuming the “purpose prong” of themon v. Kurtzmatest applies, 403
U.S. 602 (1971), the Proclamation clearlyidees it. The “purpose prong” asks
whether the challenged governmaution is “driven in part by secular purposé
Moss v. Spartanburg Cty. Sch. Di€83 F.3d 599, 608 (4@Gir. 2012). Here, the
Proclamation’s predominant purpose is stated objective—protecting our
national security—and, as such, the Proclamation satisfie$tipose prong.”
See Lemomi03 U.S. at 612-13; Procl. § 1.

The district court sidestepped the &amation’s obvious secular purpose by
focusing mainly on miscellaneous comnemade by then-candidate Trump, or
his campaign advisors, despite any sgoent clarifications provided by the
Trump Administration regarding its efforts pootect this country from the entry of
foreign terrorists. The district court’'s appath is flawed for at least four reasons.

First, the Supreme Court has stated that the primary purpose inquiry

concerning statutes may include consadien of the “plain meaning of the

11



statute’s words, enlightened by theantext and the contemporaneous legislative
history [and] the historical context of the statute . . . and the specific sequence of
events leading to [its] passag®&ltCreary Cty. v. ACLU545 U.S. 844, 862 (2005)
(citation and internal quotation marks omittedge alsoid. (noting that the
primary purpose inquiry is limited to considéon of “the ‘text, legislative history,

and implementation of the statute,” or comparaiffecial act’) (citation omitted

and emphasis added).

The district court improperly focused on numerous quotes, made as long ago
as 2015, by then-candidate Trump @amd/individuals holding some non-
governmental position withihis political campaignSee Int'| Refugee Assistance
Project 2017 U.S. Dist. LEXIS 171879, atl103-07. What matters for
Establishment Clausanalysis, however, arefficial government acts. Comments
made, or actions taken, by a private citizemle a candidate fopublic office (or
his or her advisorsyhile on the campaign tradre not “official” governmenacts,
and do not constitutecbntemporaneoukegislative history.”"McCreary Cty, 545
U.S. at 862cf. Clinton v. Jones520 U.S. 681, 686 (199 (alleged misconduct
occurring before Bill Clinton became Pr@snt was not an “official” act).

Clearly, “one would be naive not tecognize that canaign promises are—
by long democratic tradition—the leakinding form of human commitment.”

Republican Party of Minn. v. Whjt®&36 U.S. 765, 780 (2002). Therefore, the

12



district court failed to properly limit its inquiry to official acts or statements in
conducting its Establishment Clause gsa. Presidential campaign rhetorg
inherently unofficialand unreliableand should not be consider&ee Washington
v. Trump 858 F.3d 1168, 1173 (9th Cir. 2017) (Kuski, J., dissenting from denial
of reconsideration en banc) (explainingtthfor Establishment Clause analysis, it
“Is folly” to consider a political candidasecampaign trail rhetoric, which is often
contradictory or inflammatory).

Second, the district court’s extensive reliance upon purported evidence of a
subjective, personal anti-Muslim bias oetRresident and sonod his advisors is
improper because “what is relevant is the legislative purpodedtatutenot the
possibly religious motives dhe legislatorswho enacted the lawMergens 496
U.S. at 249 (plurality opinion) (emphas&ided). In short, the district court
engaged in the kind of “judicial psychoanalysis of a drafter’s heart of hearts” that
Is foreclosed by Supreme Court precedbtuCreary Cty, 545 U.S. at 862.

The Proclamation, on its face, servas indisputably secular purpose
(protecting national security) and no eumt of rehashing of miscellaneous
campaign trail commentary can change .thaforay into themalleable arena of
legislative history is not evenraquirementin Establishment @use cases where,
as here, a secular purpose is readihparent from a lavor policy’s text. See

Mueller v. Allen 463 U.S. 388, 394-95 (1983hoting the Supreme Court’s

13



“reluct[ance] to attribute unconstitutionalotives to the [government] particularly

when a plausible secular purpose . may be discerned from the face of the
statute”); Wallace v. Jaffree472 U.S. 38, 66 (1985) (O’'Connor, J., concurring)
(explaining that inquiry into the govement’s purpose should be “deferential and
limited”).

Third, the mere suggestion of a possibtligious or anti-religious motive,
mined from past comments of a politicalndidate or his supporters, and
intermixed with various secular pusges, is not enough to doom government
action (along with all subsequent attempisaddress the same subject matter).
“[AJIl that Lemonrequires” is that government action hawesecular purpose,”
not that its purpose beXclusivelysecular,’Lynch v. Donnelly465 U.S. 668, 681
n.6, 700 (1984) (citation aimted and emphasis addednd a policy is invalid
under this test only ifthe government acts with the ostensible ameldominant
purpose of advancing religionMcCreary Cty, 545 U.S. at 860 (emphasis added);
see also Van Orden545 U.S. at 703 (Breyer, J., concurring) (upholding
government action that “serv[ed] a mikéut primarily nonreligious purpose”);
Bowen v. Kendrick487 U.S. 589, 602 (1988) (“[AJoairt may invalidate a statute
only if it is motivatedwholly by an impermissible purpose.”) (emphasis added).
The Proclamation clearly serves secydarposes and, therefore, satisfiesnoris

purpose test.
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Lastly, under the district court’s indect analysis, any hypothetical future
immigration-related actions taken by theremt President or officials within his
Administration will be irredeemablytainted by the alleged subjective,
predominantly anti-Muslim intent of theresident and his sugates, which runs
contrary to the Supreme Court’s adnimm that the government’s “past actions”
do not “forever taint any effort . 1o deal with the subject matteMcCreary Cty,
545 U.S. at 874see also ACLU v. Schundlet68 F.3d 92, 105 (3d Cir. 1999)
(Alito, J.) (“The mere fact that Jersey C#yfirst display was held to violate the
Establishment Clause is plainly insufficidn show that the second display lacked
‘a secular legislative purpose,’ or thatwas ‘intended toconvey a message of

endorsement or disapproval i@ligion.””) (citation omitted);Roark v. S. Iron R-1
Sch. Dist. 573 F.3d 556, 564 (8th Cir. 200@)Another reason we reject the
district court’'sLemonanalysis is that . . . [it] would preclude the District frewer
creating a limited public forum in which relays materials may be distributed in a
constitutionally neutral manner.”).

The district court’s starting point was a presumption that the Proclamation is
unconstitutional unless the government could bear the burden of proving that it is
“a ‘purposeful’ curative action that ebteshes that the taint of EO-2 no longer

underlies the travel banliht'| Refugee Assistance Proje@017 U.S. Dist. LEXIS

171879, at *125-26. This ap@ch is backwards. As the Supreme Court noted in a

15



case challenging part of the Immigratiand Nationality Act, “[w]e begin, of
course, with the presumption that the lidraged statute is valid. Its wisdom is not
the concern of the courts; if a challengadion does not violate the Constitution, it
must be sustainedINS v. Chadha462 U.S. 919, 944 (19833ge also Evans v.
Stephens387 F.3d 1220, 1222 (11th Cir. 2004) (€ President . . . [is] sworn to
uphold the Constitution. And when the 8ident is acting under the color of
express authority of the United States Constitution, we start with a presumption
that his acts are constitutional. . . . [€]burden is on the chengers to overcome

it with their arguments and to fsiade us to the contrary.”).

In sum, the Proclamation does noblate the Establishment Clause. It
should be enforced in full to protect our nation from foreign terrorists. The
preliminary injunction jeopardizes our national security and improperly obstructs
the President from exercising his constitutional and statutory duty to protect our

nation.
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CONCLUSION

This Court should reverse the dg#on below and vacate the preliminary

injunction.
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