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T.Allis a United States citizen who was raised in Yeme&mA. is a
Muslim. T.A.’s father and many members of T.A.Jgemnded family hold Yemeni
passports, although they reside in countries natigdated by Presidential
Proclamation No. 9645, Enhancing Vetting Capabsitiand Processes for
Detecting Attempted Entry Into the United StatesTyrorists or Other Public-
Safety Threats. 82 FR 45161 (Sept. 24, 2017) (EO-EO-3 would nonetheless
bar them from entering the United States.

SUMMARY OF ARGUMENT

This brief focuses on two issues. Part | addrefisedirst issue. It
demonstrates an additional, narrow basis—drawn fthen statutory text—for
enjoining EO-3’s travel bans. Unlike EO-2's bai€)-3's bans have neither a
time limit nor a link to a finite event. This unlited duration of EO-3's bans
contradicts the words “suspend,” “period,” and “essary” in 8 U.S.C. § 1182(f),
would render other provisions of the Immigratiord daturalization Act (“INA”)

practical nullities, and contravenes fundamentaimsoof separation of powers.

1 This amicus brief uses initials, rather than TsAull name, to reduce the risk of
potential reprisals to T.A. or his family membeiGourts have permitted T.A. and
others to use pseudonyms and initials in similacurnstances.See, e.g.Doe v.
Pub. Citizen 749 F.3d 246, 273 (4th Cir. 2014) (pseudonym aympate, even for
a party, where “identification poses a risk of liatary physical or mental harm to
the requesting party or even more critically, toacent nonparties”). No counsel
for any party authored the brief in whole or intpand no person or entity other
than amicus made a monetary contribution to its preparationsabmission.
Counsel for Appellants and Appellees have consetatatie filing of thisamicus
brief.



The President must propose bans of unlimited dumattdo Congress, not impose
them by executive fiat.

Part |l addresses the cross-appeal. Part Il demades that, in accord
with the texts of the pertinent statutes and thealdshment Clause, the
preliminary injunction should enjoin all applicat® of EO-3’s illegal travel bans,
including applications to persons who lack a plio®. relationship. There are no
longer any countering equities to be balanced lsrdloe Trump administration
dramatically reduced the risks of inadequate infdiom before EO-3 was
promulgated. The Administration had implementedtr&me vetting,” to quote
President Trump, thatducedvisas from the designated countr&s? while all
EO-2 bans were completely enjoinedellingly, the Government cannot and does
not claim that, during the 100 days when all EO-2 ¢fehans were enjoinethis
Administration’s “extreme vetting” admittealith inadequate informatioaven one
person with no prior U.S. relationship from theigeated countries.

BACKGROUND
A. EO-3's Bans Have an Unlimited Duration

Unlike the travel bans in EO-2, the bans in EO-8 af unlimited
duration. Not only do EO-3's bans have no end,datetime period is defined by

reference to a finite ever#.Q.,during a declared war).



EO-3 doesot evenprovide that, if future reports show that the often
nebulous “required” criteria in Section 1(c)(i)f(ihave been satisfied, any travel
ban will end. Indeed, as Section 1(h) admits, tengttions are included in EO-3's
bans even though only seven were determined re#tisfy adequately the Section
1(c) criteria. In addition, Section 9(c) renderserythingin EO-3 unenforceable
against the Government. Section 9(c) provides H3 “does not . . . create any
right or benefit, substantive or procedural, erdatde at law or in equity by any
party against the United States, its departmemfsn@es or entities, its officers,
employees, or agents, or any other person.”

B. T.A

T.A. is a Muslim and a United States citizen whevgmup in Yemen.
When T.A. was eighteen, he returned to the UnitedeS to attend college. He
lives here and has been a videographer.

T.A'’s father, and some of his aunts, uncles, aadsms—all of
whom hold Yemeni passports—fled as refugees froenaihgoing Yemeni Civil
War and now live in Jordan or other countries redighated by EO-3. Many of
T.A.’s extended family members want to travel te thnited States to visit T.A.
and their extended family. One cousin has a pendisa application. Two others
visited the United States during the period wheawedl bans EO-2 were enjoined

and want to return.



ARGUMENT
l. EO-3's Unlimited Bans Violate the INA and Separatio of Powers

A. The INA Precludes an Executive Travel Ban of Unlinted
Duration Based on a Reason Already Addressed by tHBlA

EO-3’s travel bans indisputably have an unlimitedadion. Supra,at
2-3. As demonstrated below, that unlimited duratomth is precluded by the
words of 8 U.S.C. § 1182(f) and improperly renderéeast three other provisions
of subsection 1182 superfluous.

1. Subsection 1182(f)'s Use of “Suspend,” “Period,” ah

“Necessary” Precludes EO-3's Travel Bans of Unlimid
Duration

Under certain conditions, 8 U.S.C. § 1182(f) predgdthat the
President may “byroclamation,and for suclperiod as he shall deemecessary
suspendthe entry of all aliens or any class of aliens iasmigrants or
nonimmigrants, or impose on the entry of aliens l@syrictions he may deem to be
appropriate.” (Emphasis added). The italicizeddsopreclude an entry ban of
unlimited duration.

To start, “suspend” means “[t]o interrupt; postpodefer,” as in “[t]o
temporarily keep (a person) . .. from exercisarmgght or privilege.” Black’'s Law
Dictionary 1675 (10th ed. 2014). “The word ‘suspend’ consocégemporary
deferral.” Hoffman ex rel. N.L.R.B. v. Beer Drivers & Salesiséncal Union No.

888 536 F.2d 1268 (9th Cir. 1976) (emphasis addethgcWebster's Third New



International Dictionary(1966) andBouvier's Law Dictionary 3d Rev. (1914));
see also Carrington Gardens Assocs., | v. CisnefbsF. App’x 239, 242
(4th Cir. 2001) (suspend means “to interrupt, taiseato ceasdor a time to
postpone; to stay, delay, or hinder, to discontinemporarily, but with an
expectation or purpose of resumption”) (emphasseddl (quotingBlack’'s Law
Dictionary 1446 (6th ed. 1990)). EO-3's bans of unlimited afion are not
temporary, nor do they merely interrupt, postpamejefer entry.

The natural meaning of “suspend” is supported bypseation
1182(f)’s requirement that the “proclamation” sétpariod” for suspension. The
singular “period” means a “point, space, or diusiof time.” Black's Law
Dictionary 893 (2d ed. 1910). As the United States told Sk@reme Court in
1930, “the word ‘period’ connotes a stated interwatime commonly thought in
terms of years, months, and daysJnited States v. Updik&81 U.S. 489, 495
(1930)2

This time-limiting meaning of the singular “periods reinforced by
subsection 1182(f)’s requirement that the period “becessary,” rather than
“advisable” or the like. Nothing in EO-3 explaihew its goals could not have
been achieved if its bans were limited to a singfgecified interval of time, or

even to the time when the criteria in Section Af€) not satisfied.

2 Updikeitself did not decide the meaning of “period.”



EO-3 is not saved by subsection 1182(f)’s authddt{impose on the
entry of aliens any restrictions [the Presidentyrdaem to be appropriate.” Under
subsection 1182(f), like suspension of entry, a@strictions on entry must be
limited to a singular “period” that is “necessary.Restrictions on entry for an
unlimited duration are not limited to a necessaugriod.”

Moreover, a “restriction” means a “confinement wittbounds or
limits; a limitation or qualification.”Black’s Law Dictionaryl508 (10th ed. 2014).
A ban on entry does not merely set limitations ovaldications on entry. It bans
entry entirely. An example of a “limitation or difation” on entry would be
conditioning entry on the potential entrant’s petimg his or her mobile phone to
be searched. When the INA authorizes barring €otran unlimited duration, the
INA refers not to a “restriction,” but rather tongering an alien “ineligible,” 8
U.S.C. 8§ 1182(a), or “inadmissibleg.g, id. 88 1182(a)(1)(A), 1182(2)(A),
1182(2)(B), or to the alien’s “exclusiong.g, 8 1182(a)(4)(B)(ii)). Subsection
1182(f) uses none of those words.

Finally, most of EO-3’s travel bans are also indaliecause they
violate the timing limit in subection 1182(f) in aadditional way. Subsection
1182(f) authorizes the President to use one setoaterns as the basis for a
singular “proclamation” suspending travel for ad%s of aliens” for a singular

“period.” A President thus cannot do an end-arotingt evades subsection



1182(f)’s duration limit by issuing serial bans.ubSection 1182(f)'s use of the
singular is very different from other provisions séction 1182 that use plural
nouns to authorize multiple actions by the exeeutivanch. See, e.¢g.8 U.S.C.
88 1182(1)(6) (impose “special requirements”), 1a82)(c)(i)(I) (“impose such
other administrative remedies”), and 1182(f)(3)(c)6ame). Cf. United States v.
Hayes 555 U.S. 415, 421-22 (2009) (had Congress meapto&ision in a
comprehensive code to cover multiple items, “iehlkwould have used the plural
..., as it has done in other offense-defining pransi). EO-3 is therefore invalid
at least for nationals of five of EO-3’s designamalintries—Yemen, Somalia,
Iran, Libra, and Syria. This is because natiofi@m those countries already had
been banned by the EO-2 “proclamation” for the igdt from June 26, 2017 to
September 24, 2017.

2. If Subsection 1182(f) Authorized EO-3, Then Other
Subsections Would Be Rendered Practical Nullities

“Statutory construction . . . is a holistic endeaoUnited Sav. Ass’'n
of Tex. v. Timbers of Inwood Foregi84 U.S. 365, 371 (1988) (Scalia, J., for a
unanimous Court). “A provision that may seem ambigs in isolation is often
clarified by the remainder of the statutory schdreeause . . . only one of the
permissible meanings produces a substantive dffatis compatible with the rest
of the law.” Id. No provision of a statutory scheme should be myian

interpretation that “renders [another provisionpiactical nullity.” Id. at 375.



Specifically, when a “comprehensive [statutory] estie” includes “a general
authorization and a more limited, specific authatian,” the “terms of the specific
authorization must be complied with” to avoid “tlseiperfluity of a specific
provision that is swallowed by the general on®adLAX Gateway Hotel, LLC v.
Amalgamated Banlb66 U.S. 639, 645 (2012) (Scalia, J., for a umans court)
(citation omitted).

The Government contends that subsection 1182(fjrioes all the
specific limits on executive action contained inhest provisions of the
comprehensive section 1182. This improperly wdulth more specific statutory
provisions into mere items in a suggestion box éhRresident could disregard for
as long as the President wants.

a. Subsection 1182(a)(3)(B)

This subsection addresses when to ban an alierarfounlimited
duration based on whether an alien “is likely t@age after entry in any terrorist
activity.” 8 U.S.C. § 1182(a)(3)(B)(i)(I). Undesubsection 1182(a)(3)(B), a ban
based on an association with others who have cdsdnterrorism requires far
more than birth in a nation that has some tersri€dnly two associations qualify.
First is being “a member of a terrorist organizatio. . , unless the alien can
demonstrate . . . thahe aliendid not know, and should not reasonably have

known, that the organizaton was a terrorist orgatmon.”



Id. 8 1182(a)(3)(B)()(VI]) (emphasis added). The setes being “the spouse or
child of an alien who is inadmissible under [§ 1(823)(B)],” unless activity
causing the inadmissibility occurred more than fpears ago, the “spouse or child

. did not know or should not reasonably hawevkn of the activity causing the
alien to be found inadmissible under [§ 1182(aRJ){ or “the spouse or child . . .
has renounced the activity causing the alien to fbend inadmissible.”
Id. 88 1182(a)(3)(B)(i)(IX), 1182(a)(3)(B)(ii).

EO-3 nullifies three specific limits contained inubsection
1182(a)(3)(B) on a ban of unlimited duration basedassociation with terrorists.
First, birth in a designated country is not a b&sideny entry as such birth neither
makes one a member of a terrorist organization an@pouse or child of an
inadmissible alien. Second, EO-3 has no excej@sed on the potential entrant’'s
personal knowledge or renunciation. Third, as ldgslative history confirms,
because subsection 1182(a)(3)(B) refers to “thenaland “an alien,” it requires
that a travel ban based on potential associatiom t@irorism “must be applied on
a case by case basis.” H.R. Rep. No. 100-1820 41.3388);c.f., e.g, Freytag v.
Comm’r of Internal Revenu&01 U.S. 868, 902 (1991) (“[t]he definite artidliee’

obviously narrows . . .").



b. Subsection 1182(a)(3)(C)

This subsection provides a narrow authority to ecel“an alien” for
an unlimited duration based on “potentially serioadverse foreign policy
consequences.” EO-3 nullifies three of subsectib®2(a)(3)(C)’s specific limits
on foreign policy exclusion. First, subsection 28 (3)(C)(iii)) prohibits an
exclusion based on “the alien’s . . . associatiombe&n such “associations would
be lawful within the United States, unless the 8eoy of State personally
determines thathe alien’s admission would compromise a compellingitéth
States foreign policy interest.” (Emphasis added@eing born in one of the
designated countries is not an “association thatildvdbe unlawful within the
United States.” Nor does EO-3 even assert thatithdgrany particular alien
“would compromise a compelling United States fonepplicy interest.” Second,
EO-3 contains no determination by the Secretarptate. EO-3 states that the
President made the determination, EO-3 § 1(h)(lih&ve determined”), 8§ 1(i)
(same), adopting in part “recommend[ations]” frolne t‘'Secretary of Homeland
Security.” Id. 8 1(h). The role of the Secretary of State wasmmre than
“consultation.” Id. Preamble, 8§ 1(h)(i). Third, § 1182(a)(3)(C)(iepuires notice
from the Secretary of State to four congressiomahmittee chairmen “of the

identity of the alien and the reasons for the determination.” [{Easis added).
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EO-3 contains no notice of “the identity of theeali or “the reasons” specific to
any alien.
C. Subsection 1182(1)(5)

This subsection is incompatible with the Governrigemterpretation
that subsection 1182(f) implicitly allows suspemsiof all immigrant and
nonimmigrant entry of nationals from a country hesma of security risks.
Subsection 1182()(5) is important because itsci@fistatutory purpose was to
bring Guam and the Northern Mariana Islands witihi@ “uniform adherence to
long-standing fundamentahmigration policiesof the United Statesdn a number
of subjects, including “national security and hoamel security issues.”
Pub L. No. 110-2298 701(a), 122 Stat. 853 (2008) (emphasis addedpsegtion
1182(I)(1) authorizes the Secretary of DHS to admabhimmmigrant visitors to
enter and stay in Guam and the Northern Mariarendld without meeting the
standard visa and passport requiremeise als@ U.S.C. § 1182(a)(7)(B)(i) and
(ii). Subsection 1182(1)(5) provides that whem tBecretary of DHS determines
“that visitors from a country pose a risk to .security interests . . . of the United
States,” the Secretary of DHS may “suspend the sglon ofnationals of such
countryunder this subsection.” (Emphasis added).

Subsection 1182(l)(5)’s text is incompatible witietGovernment's

interpretation of subsection 1182(f) for two reasofirst, the limiting words
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“under this subsection [1182(1)(5)]" reflect thedaenstanding of Congress that the
executive branch may require visas because of ifgcisks, not bar entry of the
nationals of a country altogether. Second, sulmmedi182(1)(5) uses the critical
words “nationals” and “a country.” Those are theress, specific words that
Congress uses when a provision of section 1182amés executive action based
on nationality. Subsection 1182(f) dosst use those words.

B. Norms of Separation of Powers Are Incompatible withExecutive

Immigration Bans of Unlimited Duration Based on Reaons
Already Addressed More Narrowly by the INA

Under Justice Jackson’s formative opinion on sdfaradf powers,
when Congress has enacted comprehensive legislatioa subject within its
powers, a President may not take “measures incobhpatith the expressed or
implied will of Congress.” Youngstown Sheet & Tube Co. v. Sawgdi3 U.S.
579, 637 (1952) (Jackson, J., concurring) (emphasided). This norm of
separation of powers is incompatible with an exe®eutdecree that sets
immigration bans of unlimited duration based orsce® already addressed more

narrowly by an INA provision.

3 For similar reasons, as in the EO-2 cases, 8 U$X185(a)(1) does not provide
“an independent basis for the suspension of entiydwaii v. Trump 859 F.3d
741, 770 n.10 (9th Cir. 2017yacated as mopflrump v. Hawaii No. 16-1540,
2017 WL 4782860 (Oct. 24, 2017).Moreover, unlike subsection 1182(f),
subsection 1185(a)(1) does not authorize imposmgrastrictions on entry by a
“classof aliens” or use the word “suspend.”
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As Justice Jackson wrote foungstown Shee243 U.S. at 641: “The
example of such unlimited executive power that meste most impressed the
forefathers was the prerogative exercised by Gebtrgand the description of its
evils in the Declaration of Independence leads angoubt that they were creating
the new Executive in his image.” The Declaration lofdlependence lists
“obstructing the laws for Naturalization of Foregge” and “refusing to pass
[persons] to encourage their migrations hither’a@song the acts of “absolute
Tyranny” of “the present King of Great Britain.”h& Declaration of Independence
(U.S. 1776). Accordingly, Article I, section 8acise 4 of the Constitution gives
the power to make rules for immigration “exclusivéb Congress,’hot to the
executive.Galvan v. Press347 U.S. 522, 531 (1954).

As Madison explained in Federalist No. 47, sepamaf powers
prevents “tyranny” and protects “liberty.” HE FEDERALIST No. 47 (James
Madison), (“Federalist’femphasis added). “Separation of powers was degitm
implement a fundamental insight: Concentratiop@iver in the hands of a single
branch is a threat to liberty."Clinton v. City of New York524 U.S. 417, 450
(1998) (Kennedy, J., concurring). As Madison agplained in Federalist No. 10,
“Imlen of factious tempers . . . or of sinister @W@s, may, by intrigue, by
corruption, or by other means, first obtain thefreigles, and then betray the

interests, of the people.” This was one reason \elyslative powers must be
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exercised by a sufficiently large “number” of repeatatives rather than by “the
cabals of a few."ld.

The fundamental anti-concentration insight of sapan of powers
applies equally to both foreign and domestic poliS@ee Zivotsky ex rel. Zivotsky
v. Kerry, 135 S.Ct. 2076, 2090 (2015) (“The Executive ig free from the
ordinary controls and checks of Congress merelyabse foreign affairs are at
iIssue.”). In particular, as Federalist No. 63 edatin both foreign and domestic
policy, “a well-constructed Senate” with six-yearrms serves as a bulwark against
lamentable measures proposed by demagogues:

[T]here are particular moments in public affairsemtthe

people, stimulated by some irregular passion, aneso

illicit advantage, or misled by the artful

misrepresentations of interested memay call for

measures which they themselves will afterwardshee t

most ready to lament and condemn. In these dritica

moments, how salutary will be the interference ahs

temperate and respectable body of citizens, inrotale

check the misguided career, and to suspend the blow

meditated by the people against themselves, we@gon,

justice, and truth can regain their authority ovke

public mind?

President Trumpinvoked separation of powers principles when he
stated on September 5, 2017, in another “immignatamntext, that a President
should not be “able to rewrite or nullify federalls” by adopting in an executive

order an immigration approach that Congress hagcred.” Press Release, The

White House Office of the Press Secretary, Statérfrem President Donald J.
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Trump (Sept. 5, 2017), http://bit.ly/2xMI2Zc. B&#O-3's unlimited travel bans
adopt approaches that specific provisions of 8 €..8.1182 reject.See supraat
4-12.

Additionally, in 2015, Congress rejected travel am nationals of
countries designated by EO-%ee, e.g.H.R. 3314, 114th Cong., introduced July
29, 2015; S. 2302, 114th Cong., introduced Nov.218,5 (ban on refugees from
Libya, Somalia, Syria, and Yemen). Instead, Cosgjrenacted the Visa Waiver
Program Act (“VWPA”"), Pub. L. 114-113, dir. O, til, § 203, 129 stat. 2242,
codified in 8 U.S.C. § 1187(a)(12).

The House had initially passed the American SeguAgainst
Foreign Enemies Act of 2015 (“SAFE Act”). H.R. 4)3114th Cong. (2015). It
would have banned any refugees from Syria or lizspat personal certifications
by the Secretary of DHS, the FBI Director, and tb@&ector of National
Intelligence that the specific refugee was not eusty threat. Id. at §2(a). In
practice, the SAFE Act would have operated as a l&aeEvan PerezfFirst on
CNN: FBI Director James Comey balks at refugeedkgion CNN (Nov. 19,
2015), http://cnn.it/INgw5ik.

Fulfilling the moderating role envisioned by FedmstaNo. 63,supra
at 14, the Senate did not pass the SAFE Act, apotare vote failed. See

H.R. 4038, 114th Cong. (2015): American Securigaist Foreign Enemies Act
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of 2015, http://bit.ly/2w3XhK7. This illustrates how JusticKennedy has said
separation of powers works: “The Framers of thes@itution could not command
statesmanship. They could simply provide strustufeem which it might
emerge.” Clinton v. City of New Yorks24 U.S. 417, 452-53 (1998) (Kennedy, J.,
concurring).

Having rejected travel bans, both houses of Cosgreddressed
“Terrorist Travel Prevention” by enacting the coommise VWPA by large
margins. SeeVisa Waiver Program Improvement and Terrorist Tt&m@vention
Act of 2015, H.R. 158, 114th Cong. (2015). Lik&J&.C. § 1182(l)(5)supraat
10-12, the VWPA requires visas for nationals of designated countries but does
not ban travel altogether. Under the VWPA, natioradlshe designated countries
“go through the full vetting of theegular visa process, which includes in-
person interview at a U.S. embassy or consulat&aroun Demirjian & Jerry
Markon, Obama administration rolls out new visa waiver gnam rules in wake of
terror attacks Wash. PostJan. 21, 2016), http://wapo.st/2sERVnl (emphasis
added); U.S. Customs and Border Protect\ddsa Waiver Program Improvement
and Terrorist Travel Prevention Act Frequently Agk@uestiongJune 19, 2017,
10:55), http://bit.ly/1Tz4wRn. As the Ninth Cir¢ypreviously held, even EO-2's
temporary bans operated to nullify the VWPA.See Hawaii v. Trump

859 F.3d 741 at 773-74 (9th Cir. 2017).
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EO-3's bans of unlimited duration are more of arsaa$t on
separation of powers than were EO-2’'s bans. Asjtigmporary ban could give a
president an opportunity to persuade Congressaagehthe INA. But EO-3 cuts
Congress out of the picture. Indeed, althoughiéees Trump has been in office
nearly ten months, he has not proposed any traretd Congress.

The prospect that a president might not persuadegi@es is an
essential part of the design of separation of pswelustice Jackson wrote: “The
tendency is strong to emphasize transient resptis policies . . . and lose sight of
enduring consequences upon the balanced powertwsguof our Republic.”
Youngstown Sheed43 U.S. at 643. The framers “knew what emergsnwere,
knew the pressures they engender for authoritaot®n, knew, too, how they
afford a ready pretext for usurpation.ld. at 650. As the chief Nuremburg
prosecutor, Justice Jackson knew better than rhasthistory was littered with
republics that gave way to executive autocracysponse to assertions of national
security. See id.at 651 (citing,inter alia, the Weimar Republic). The lesson is
that “emergency powers are consistent with freeegawent only when their
control is lodged elsewhere than in the Executiv® wxercises them.d. at 652.
Thus, the “law” made in response to emergencied fimesmade by parliamentary

deliberations”—that is, by Congreskl. at 655.
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Interpreting 8 U.S.C. 8§ 1182(f) to enable executieerees that ban
travel for an unlimited duration, or serially, bdsen reasons already addressed
more narrowly by more specific subsections in 8.0.8 1182 supra, at4-12,
would not, in Justice Jackson’s words, “plunge taightaway into dictatorship,
but it is at least a step in that wrong directiohd’ at 653. Our separated powers
“may be destined to pass away. But it is the aidtthe Court to be the last, not
first, to give them up.”ld. at 655.

I. Cross-Appeal: The Preliminary Injunction Should Not Exclude
Potential Entrants Who Lack a Prior U.S. Relationslip

The District Court erred in excluding from injungti relief EO-3's
bans against foreign nationals who lack a priorabfishe relationship with a person
or entity in the United States (hereinafter, “aoPru.S. Relationship”). This
exclusion is contrary to principles of standing dhd merits, and unwarranted by
the balance of the equities. EO-3 does not preseaise where splitting the baby
iIs a Solomonic decision.

A. Facial Invalidation of EO-3's Travel Bans Warrants a Complete
Injunction Against Those Bans

First, as the District Court held, the Plaintiffpellees/Cross-
Appellants have standing to obtain a judicial rglithat the President lacked
authority for the bans in EO-3. An injunction bdsen lack of authority for an

executive rule enjoins the unauthorized rule, netety some applications of the
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unauthorized rule.See Util. Air Regulatory Grp. v. E.P,AL34 S.Ct. 2427, 2449
(2014).

Second, when considering the merits at the preéinginnjunction
stage, a court projects what the final judgmengNikwill provide. See Amoco
Prod. Co. v. Village of Gambell, Alaskd80 U.S. 531, 546 n.12 (1987) (“The
standard for a preliminary injunction is essenyidlie same as for a permanent
injunction with the exception that the plaintiff stushow a likelihood of success
on the merits rather than actual success.”) (omatiomitted). A final merits
decision would invalidate the bans in EO-3 as tenal with and without a Prior
U.S. Relationship.

The plain meaning of the limits in the pertinentAlNsubsections
precludes reading into them exceptions for alienghout a Prior U.S.
Relationship. 8 U.S.C. 8§ 1182(f) prescribes cood# that limit the President’s
authority to ban “the entry ofiny aliens or any class of aliens . . . .”
8 U.S.C. § 1182(a)(3)(C) sets limitations that g pd every executive branch
exclusion of “an alien” on “foreign policy” grounds8 U.S.C. § 1182(a)(3)(B)
likewise sets conditions for excludindalny alien” based on potential terrorism.
(Emphasis added). 8 U.S.C. § 1182(a)(1)(A) prbessrithat ho personshall . . .
be discriminated against” based on nationality witlur express, and here-

inapplicable, statutory exceptionsd. (emphasis added). The lack of a Prior U.S.
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Relationship isnot an exception to any subsection of section 1182 H®-3
transgresses.

Likewise, the express limits imposed by the Essdinfient Clause also
apply to a government-wide order issued in the é¢hiStates to deny entry to
foreigners, including those without a Prior U.SldRenship. The Establishment
Clause provides: “Congress shall make law respectingan establishment of
religion . . . .” U.S.ConsT. Amend.l (emphasis added). That Clause therefore
applies to any law, without any exception permgtireligious discrimination
toward those who lack a Prior U.S. Relationship.

The reasoning obUnited States v. Verdugo-Urquide294 U.S. 259
(1990), supports this conclusionvVerdugo-Urquidezheld that the reach of the
Fourth Amendment was circumscribed by its use ef tdrm “the right of the
people.” Id. at 265. The Court emphasized, however, that “imesaases,
provisions [without that term] extend beyond thizenry.” Id. at 269.

Justice Kennedy’'s concurrence, which was necedsatihie majority,
IS even more supportive. Justice Kennedy emphdsibat in general “the
Government may act only as the Constitution autesti whether the actions in
guestion are foreign or domesticld. at 277.

Unlike the Fourth Amendment, the First AmendmeBssablishment

Clause is not circumscribed by the term “the righthe people.” This omission is
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particularly meaningful as, in sharp contrast ® Establishment Clause, the First
Amendment’s protection of peaceful assembly extemrly to “the right of the
people.” Because the Establishment Clause usesunh@rsal term “no law”
without any limitation, the Establishment Clausl&s to the entry suspensions
in EO-3 for persons without a Prior U.S. Relatiapsh
Indeed, were this Court to create an exceptiontiose without a

Prior U.S. Relationship from the limits in the INg&d the Establishment Clause,
the cure would be worse than the disease. Forghea@ny President could permit
entry only by foreigners who were Christians, uslasnon-Christian had a Prior
U.S. Relationship.

B. The Balance of Equities Has Changed Because This

Administration’s “Extreme Vetting” Substantially Re duced Any
Information Risk Without a Travel Ban

Neither of the interests asserted by the Governméoareign leverage
and information imperfections—warrants limiting theeliminary injunction based
on the balance of the equities. EO-3's use ofmit#id bans as leverage on foreign
governments is not only invaligupra at 4-18, it has no place in the balance of
equities. Such leverage is sought for the longhtand not in response to any
emergency. Thus, any such leverage would haveah® effect whether it begins

now or after this case has been promptly adjudicate
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When the Supreme Court balanced the equities yotséaportions of
preliminary injunctions against EO-2's bans thaplegal to aliens without a Prior
U.S. Relationship, the Court relied on the natiosedurity rationale asserted for
the now-expired bans in EO-2. EO-2’s stated rafi®nvas to pause what it called
the “unrestricted entryinto the United States of nationals” of the sisideated
countries. EO-2 8§ 2(c) (emphasis added). The wowent represented to the
Supreme Court in its stay application that the osagor the “short” and
“temporary” travel ban in EO-2 was to allow this rAthistration to establish its
own “current screening and vetting procedures [tlae adequateto detect
terrorists seeking to infiltrate this Nation.” Apation for a Stay at 8, 3d,rump
v. Int'l Refugee Assistance Projedto. 16-1436 (June 1, 2017) (emphasis added).
Based on this rationale, the Supreme Court alloB®@el2’s temporary pause to be
applied to aliens without a Prior U.S. Relationspgmnding Supreme Court review.
Trump v. Int'l| Refugee Assistance Projd@7 S. Ct. 2080, 2088 (2017).

EO-2's rationale for a temporary pause, howevenoisthe rationale
for EO-3. To start, EO-2’'s rationale was fulfilledell before EO-3 was
promulgated. By June 2017, this Administration maglemented its own not just
adequate buextremevetting for all potential entrants, including natads of the

countries designated in EO-2 or EO-3.
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For example, on March 17, 2017, the State Departtnagiopted
enhanced visa screening by requiring longer ingsvgi more detailed questions by
consular officials, and a “mandatory social med&view” by the “Fraud
Prevention Unit” if an “applicant may have ties t8IS or other terrorist
organizations or has ever been present in an |8i#-alled territory . . . .” State
Dep’'t Cable 25814 11 8, 10, 18vailable athttp://bit.ly/200wBqgt. On April 27,
2017, the Administration issued a new rule thatsaddjuestion to the Electronic
Visa Update System, asking for information assedatith an applicant’s “online
presence,” meaning information related to his ar‘fovider/Platform,” “social
media identifier,” and “contact information.” 82¢. Reg. 19380 (Apr. 27, 2017).
On June 1, 2017, the State Department promulgatedeva supplemental
guestionnaire for visa applicants that asks appig#o list (1) every place they
have lived, worked, and traveled internationally-ehirding how such travel was
funded—for the past fifteen years; (2) every pasgspbey have ever held;
(3) names and birth dates of all siblings, childremouses, and partneend (4)
every social media handle, phone number, and e-adalitess they have used for
the past five years. U.S. Dep't of Stateypplemental Questions for Visa
Applicants(2017), http://bit.ly/2wzoatR. In addition, duritige first six months of
the 2017 fiscal year, searches of electronic devig€ international travelers

arriving at U.S. airports increased 36.5%. U.Sst@uwms and Border Prot., CBP
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Releases Statistics on Electronic Device Searchégr. ( 11, 2017),
http://bit.ly/20yyLAu.

As a result, well before EO-3, President Trump lelngstablished
that his Administration had substantially improwestting and screeninghile all
EO-2 travel bans werkilly enjoined from March 16, 2017, to June 24, 201'h O
April 29, 2017, President Trump wrote that his Adisiration was “substantially
improv[ing] vetting and screening.SeeDonald J. TrumpPresident Trump: In my
first 100 days, | kept my promise to Americawsash. Post (Apr. 29, 2017),
http://wapo.st/2s7BmUg. On June 5, 2017, althotinghPresident disparaged the
full injunctions against the EO-2 “Travel Ban,” Br@ent Trump admitted: If any
event we ar&EXTREME VETTING people coming into the U.S. in erdo help
keep our country safe.” Donald J. Trump (@realDadhaimp), Twitter (June 5,
2017, 3:37 a.m. and 3:44 a.m.), http://bit.ly/2h@RAzand http://bit.ly/2rtbEIK and
(emphasis added; capitalization in original).

State Department data shows the impact of this Adhtnation’s
extreme vetting of nationals of the countries desigd by EO-2. Comparing
April 2017—when all EO-2 bans were entirely enjalreto the 2016 monthly
averages, non-immigrant visa issuances by Stateraent officials wereaown
55% among the six countries designated by EONahal Toosi and Ted Hesson,

Visas to Muslim-majority countries down 20 pergeolitico (May 25, 2017,
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10:28 p.m. EDT), http://politi.co/2rOXBHQ. The dease caused by this
Administration’s “extreme vetting” is especially mopelling because even before
this Administration, the State Department’s vistusal rate was at least 79 percent
higher for nationals of the EO-2 designated coastthan for nationals of other
countries. Brief of the Cato Institute Asnicus Curiaeat 9, Nos. 16-1436 and
16-1540 (U.S. Sept. 9, 2017) (citing State Depantrdata).

Faced with the success of the Trump Administrasanvn “extreme
vetting”—without a travel ban-in decreasing admissions of nationals from the
designated countries, EO-3's rationale moved trepgsts. EO-3 doesot seek
more time to improve U.S. vetting procedures. dad{ the stated rationale for
EO-3 is that, regardless of the extreme vettingUh$. officials, the designated
countries could and should provide better infororatiSeeEO-3 88 1(b)-(e).

This new rationale for EO-3 weakens the equitiesoked by the
Government. Tellingly, the Governmeshbes not claim that, during the 100-day
injunction of all of EO-2's bansthis Administration was forced to admitith
inadequate information even one person with no Prior U.S. Relationshipfithe
designated countries The record thus shows that this Administratioi@streme
vetting,” without any ban, substantially reducedy aotential information risks
concerning those without a Prior U.S. Relationshiphis is confirmed by EO-3's

waiver provision. Under that provision, the Seaness of State and DHS with
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current information are able to determine when, for angiomal of a designated
country, “entry would not pose a threat to the avadl security or public safety of
the United States.” EO-3 8 3(c)(i)(B).

Moreover, President Trump has had ten months tggz® to
Congress amendments to the INA that would limietady foreigners who lack a
Prior U.S. Relationship. Going to Congress is precess the Constitution
envisions. Suprg at 16-17. The President has proposed other elsatogthe INA
to Congress. David NakamurBrump, GOP senators introduce bill to slash legal
immigration levelsWash. Post (Aug. 3, 2017), http://wapo.st/2z4Ic1But the
President has not done so for any travel ban.

Because President Trump has imposed his own “egtnaatting” and
has chosen not to propose a travel ban to Congifes<resident can no longer
argue, as he did on February 5, 2017t something happens, blame [the judge]
and court system.” Donald J. Trump (@realDonaldipy Twitter (Feb. 5, 2017,
12:39 p.m. EST), http://bit.ly/20jCwta (emphasisdaed). For example, the
preliminary injunctions against EO-3's travel badsnot preclude the President
from, as he did on October 31, 2017, “ordering” Atiministration “tostep upour
already Extreme Vetting Program.” Donald J. Truif@realDonaldTrump),

Twitter (Oct. 31, 2017, 6:26 p.m. EDT) (emphasidet), http://bit.ly/2A6exksS.
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Moreover, statutory constraints on travel bans kgcative decree
would be pointless if the judiciary discarded théetause the executive has a
different view than does the statute of their propeope and duration. For
example, a different President could invoke natiosecurity to ban entry by
foreigners who have owned guns, or who have hadeoseeking firearms training,
because the San Bernardino and Orlando terromgte (vere not nationals of a
designated country) used guns. Constitutional tcamss would similarly be
pointless.

The rule of law, however, rejects using nationausity as “a ready
pretext,” Youngstown Shee343 U.S. at 650 (Jackson, J., concurring), for
discarding legal constraints on executive decre&ather, the Supreme Court
addressed risks of “terrorism” iBoumediene v. Busénd held: The laws and
Constitution are designed to survive, and remaiffioirte, in extraordinary times
Liberty and security can be reconciled; and in system they are reconciled
within the framework of the law.’553 U.S. 723, 798 (2008) (emphasis added).

Federal judges must never surrender the rule of t@mvexecutive
rhetoric or intimidation. As Hamilton wrote in Fe@list No. 78:

This independence of the judges equallyrequisite to

guard the Constitution and the rights of individutbm

the effects of those ill humors, which the arts of

designing men or the influence of particular

conjunctures, sometimes disseminate among the @eopl
themselves, and which, though they speedily gieezel
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to better information, and more deliberate reftacti

have a tendency, in the meantime, to occasion dauge

innovations in the government.

(Emphasis added). The Supreme Court’'s “precedeifdsand new, make clear
that concerns of national security and foreigntretes do not warrant abdication of
the judicial role.” Holder v. Humanitarian Law Projec661 U.S. 1, 34 (2010).
“Security subsists, too, in fidelity to freedom’'sst principles.” Boumedieng
553 U.S. at 797.

Finally, long before the President received arfy tloe reports
mentioned in EO-3, the President linked EO-3’s twrgtravel bans of unlimited
duration to anti-Muslim sentiments. SpecificallRresident Trump, on
June 5, 2017, two days after a London terror ajtdaleeted that this attack
supported a “much tougher version” of the “TRAVEIAB.” Donald J. Trump
(@realDonaldTrump), Twitter (Jun. 5, 2017, 3:37 a.nhttp://bit.ly/2uKjvVYU
(emphasis added).

By June 5, 2017, however, President Trump suedyv that although
the deceased June 3, 2017 London attackers werknmdusone was a national of
a country designated by EO-2 (or EO-3). One wBsitzsh national; another was

an Italian national; and the third was a natiorfallorocco who perhaps also had

Libyan roots. CBS/AP,Who were the London attackers? Chef, clerk and
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‘suspicious’ Italian CBS News (Jun. 6, 2017 6:46 p.m. EDT),
http://cbsn.ws/2g1LWYqQ.

Thus, the original impetus stated in June 201Pi@gidentTrump for
EO-3s “much tougher” travel ban was purported riskenir Muslims, not
information imperfections regarding nationals of ttesignated countries. There is
no equitable reason for the judiciary to counteeaaati-Muslim bans, even in
part.

CONCLUSION

This Court should affirm the decision of the districourt in all
respects except that the preliminary injunction usthobe amended to include
barring application of EO-3's travel bans to pessowithout a Prior U.S.

Relationship.

DATED: November 9, 2017
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