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PER CURIAM: 

Jerry Wayne Grant seeks to appeal his conviction and 216-month sentence after 

pleading guilty to conspiracy to distribute and possess with intent to distribute 

methamphetamine, in violation of 21 U.S.C. §§ 841(a)(1), 846 (2012).  Grant argues on 

appeal that the Government committed prosecutorial misconduct by failing to abide by 

the terms of his plea agreement.  He further claims that the district court erred in 

sentencing him as a career offender.  The Government has moved to dismiss the appeal 

based on a waiver of appellate rights in Grant’s plea agreement.  We affirm in part and 

grant the Government’s motion to dismiss in part. 

A defendant may waive the right to appeal his conviction and sentence so 
long as the waiver is knowing and voluntary.  We review the issue of 
whether a defendant effectively waived his right to appeal de novo, and will 
enforce the waiver if it is valid and the issue appealed is within the scope of 
the waiver. 

United States v. Davis, 689 F.3d 349, 354-55 (4th Cir. 2012) (internal citation omitted).  

“An appellate waiver is valid if the defendant’s agreement to the waiver was knowing 

and intelligent,” which we determine by assessing the totality of the circumstances.  

United States v. Thornsbury, 670 F.3d 532, 537 (4th Cir. 2012).  Upon review of the plea 

agreement and the transcript of the Fed. R. Crim. P. 11 hearing, we conclude that Grant 

knowingly and voluntarily waived his right to appeal. 

The language of Grant’s appellate waiver excludes from its scope claims of 

prosecutorial misconduct.  Moreover, an appeal waiver “cannot foreclose an argument 

that the government breached its obligations under the plea agreement.”  United States v. 

Tate, 845 F.3d 571, 574 (4th Cir. 2017) (internal quotation marks omitted).  However, 
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having carefully reviewed the record, we hold that the Government’s challenged actions 

constituted neither a breach of Grant’s plea agreement nor prosecutorial misconduct.  

Accordingly, while we deny the Government’s motion to dismiss as it relates to these 

issues, we find no reversible error and thus affirm the district court’s judgment in part. 

We further conclude that the sentencing issues Grant seeks to raise on appeal fall 

squarely within the compass of his waiver of appellate rights.  Therefore, we grant the 

Government’s motion to dismiss in part and dismiss the appeal as to Grant’s challenge to 

his sentence. 

We dispense with oral argument because the facts and legal contentions are 

adequately presented in the materials before this court and argument would not aid the 

decisional process. 

AFFIRMED IN PART, 
DISMISSED IN PART 

 


