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PER CURIAM: 

 Lawrence Montgomery Foltz appeals the district court’s order committing him to 

the custody of the Attorney General pursuant to 18 U.S.C. § 4246 (2012).  Foltz argues 

that, because the district court did not find that suitable arrangements for state custody 

and care were unavailable, the district court’s order must be vacated.  Because Foltz did 

not raise this issue in the district court, our review is for plain error.  See Molina-Martinez 

v. United States, 136 S. Ct. 1338, 1343 (2016).  We affirm.   

 The acting warden of FMC-Butner signed a certificate stating in pertinent part: 

The . . . forensic staff believe that [Foltz] is currently suffering from a 
mental disease or defect as a result of which his release would create a 
substantial risk of bodily injury to another person or serious damage to the 
property of another.  In addition, suitable arrangements for State custody 
are not available.  

Pursuant to 18 U.S.C. § 4246(a), the certificate was forwarded to the district court, and a 

hearing on whether Foltz satisfied the criteria for commitment was scheduled.   

 Following the hearing, the district court determined by clear and convincing 

evidence that Foltz “is presently suffering from a mental disease or defect as a result of 

which his release would create a substantial risk of bodily injury to another person or 

serious damage to the property of another.”  The court accordingly committed Foltz to 

the custody of the Attorney General.  See 18 U.S.C. § 4246(d).   

 The court made no finding as to whether suitable arrangements for state custody 

and care were available.  Foltz contends that this omission warrants reversal.  We 

disagree.  Section 4246(d) obligates the district court to make a finding as to Foltz’s 

mental state but does not also require a finding as to the availability of state custody and 
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care.  See United States v. Wigren, 641 F.3d 944, 947 (8th Cir. 2011) (“The statute 

requires an initial certification by the warden about the availability of state custody, but 

does not call for the government to present evidence on that matter, or for the court to 

make a determination about it.”).   

 We accordingly affirm. We dispense with oral argument because the facts and 

legal contentions are adequately presented in the materials before the court and argument 

would not aid the decisional process. 

 

AFFIRMED 

  

 


