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PER CURIAM:

Richard Fleming pled guilty, pursuant to a written plea agreement, to aiding and
abetting the attempted distribution of 100 kilograms or more of marijuana, in violation of
18 U.S.C. §2 (2012); 21 U.S.C. 88 841(a)(1), 846 (2012). The district court sentenced
him to 49 months’ imprisonment. On appeal, Fleming’s counsel has filed a brief
pursuant to Anders v. California, 386 U.S. 738 (1967), questioning whether Fleming’s
guilty plea was valid and whether Fleming’s sentence is reasonable. Fleming has also
filed a pro se supplemental brief challenging his sentence. The Government has moved
to dismiss Fleming’s appeal based on the appellate waiver in his plea agreement. We
dismiss in part and affirm in part.

Upon review of the plea agreement and the transcript of the Fed. R. Crim. P. 11
hearing, we conclude that the appeal waiver in Fleming’s plea agreement is valid, as he
entered it knowingly and intelligently. See United States v. Manigan, 592 F.3d 621, 627
(4th Cir. 2010). Fleming waived the right to appeal his conviction and sentence,
including any sentence below or within the advisory Sentencing Guidelines range
corresponding to offense level 26. Accordingly, we grant the Government’s motion to
dismiss in part and dismiss the appeal as to Fleming’s sentence.

Although Fleming agreed to waive the right to appeal his conviction in his plea
agreement, a defendant cannot waive a colorable claim that his plea was not knowing and
voluntary. See, e.g., United States v. Attar, 38 F.3d 727, 732-33 & n.2 (4th Cir. 1994).
Accordingly, Fleming’s appeal waiver does not foreclose our review of the validity of his

guilty plea. Because Fleming did not move in the district court to withdraw his guilty
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plea, we review the Rule 11 hearing for plain error. See United States v. Sanya, 774 F.3d
812, 815 (4th Cir. 2014). We conclude that the district court substantially complied with
Rule 11, the court’s minor omissions did not affect Fleming’s substantial rights, and
Fleming entered the plea knowingly and voluntarily.

In accordance with Anders, we have reviewed the entire record in this case and
have found no meritorious issues for appeal that are outside the scope of the appeal
waiver or are not waivable by law. Accordingly, we dismiss the appeal in part and affirm
the district court’s judgment as to any issue not precluded by the appeal waiver. This
court requires that counsel inform Fleming, in writing, of the right to petition the
Supreme Court of the United States for further review. If Fleming requests that a petition
be filed, but counsel believes that such a petition would be frivolous, then counsel may
move in this court for leave to withdraw from representation. Counsel’s motion must
state that a copy thereof was served on Fleming.

We dispense with oral argument because the facts and legal contentions are
adequately presented in the materials before this court and argument would not aid the
decisional process.

DISMISSED IN PART;
AFFIRMED IN PART



