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PER CURIAM:

Efrain Avila-Flores, a native and citizen of Guatemala, pled guilty to one count of
illegal reentry after removal in violation of 8 U.S.C. § 1326(a), reserving his right to appeal
the denial of his second motion to dismiss his indictment. We affirm.

A collateral attack on a removal order in an illegal-reentry prosecution is allowed
where “failures of due process in an immigration proceeding ... would make it
fundamentally unfair to rely on a removal order coming out of that proceeding.” United
States v. Moreno-Tapia, 848 F.3d 162, 169 (4th Cir. 2017). To successfully attack an
underlying removal order, a defendant must show the following: (1) he exhausted any
administrative remedies that may have been available to challenge the order of removal;
(2) he was effectively deprived of his right to judicial review of the removal order; and
(3) the entry of the removal order was fundamentally unfair. 8 U.S.C. § 1326(d); see
United States v. El Shami, 434 F.3d 659, 663 (4th Cir. 2005). An order is fundamentally
unfair if the defendant shows that “(1) his due process rights were violated by defects in
his underlying deportation proceeding, and (2) he suffered prejudice as a result of the
defects.” El Shami, 434 F.3d at 664. In United States v. Fernandez Sanchez, No. 20-4061,
2022 WL 3589494, at *5-6 (4th Cir. Aug. 23, 2022), we declined to decide whether we
review a district court’s ruling on a § 1326(d) motion to dismiss de novo, consistent with
El Shami, 434 F.3d at 633, or whether we instead review the district court’s legal
conclusions de novo but its factual findings for clear error, consistent with United States v.

Lopez-Collazo, 824 F.3d 453, 460 (4th Cir. 2016). Here, as in Fernandez Sanchez, the



result is the same under either standard, so we again need not decide which standard
applies. See 2022 WL _3589494, at *6.

Avila disputes the district court’s finding that he failed to demonstrate that his
underlying deportation proceeding was fundamentally unfair, asserting that the 1J
improperly or inadequately advised him regarding the relief of voluntary departure, that he
was not given a requested bond hearing, that the 1J did not advise him of his procedural
rights, and that the 1J failed to properly maintain the record. However, Avila “had no due
process right to be advised of discretionary relief.” United States v. Herrera-Pagoada, 14
F.4th 311, 320 (4th Cir. 2021). Further, “due process requires, at a minimum, that an alien
be given (1) notice of the charges against him, (2) a hearing before an executive or
administrative tribunal, and (3) a fair opportunity to be heard.” Id. at 321 (internal
quotation marks and alteration omitted). We conclude that none of these rights were
compromised. /d. Finally, as the district court found, Avila failed to “link the actual
prejudice he claims to have demonstrated to the specific due process violation[s] at issue”
and demonstrate that “but for the [due process] errors complained of, there was a
reasonable probability that he would not have been deported.” Fernandez Sanchez, 2022
WL 3589494, at *5 (internal quotation marks and emphasis omitted).

We accordingly affirm the district court’s judgment. We dispense with oral
argument because the facts and legal contentions are adequately presented in the materials
before this court and argument would not aid the decisional process.

AFFIRMED



