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PER CURIAM: 

Derek Antoine Smith seeks to appeal the district court’s order denying relief on his 

28 U.S.C. § 2254 petition.  In a civil case, the notice of appeal must be filed no more than 

30 days after the entry of the district court’s final judgment or order, Fed. R. App. P. 

4(a)(1)(A).  The district court may, however, extend the time to file a notice of appeal if a 

party moves for an extension of the appeal period within 30 days after the expiration of the 

original appeal period and demonstrates excusable neglect or good cause to warrant an 

extension.  Fed. R. App. P. 4(a)(5); Washington v. Bumgarner, 882 F.2d 899, 900-01 (4th 

Cir. 1989).  “[T]he timely filing of a notice of appeal in a civil case is a jurisdictional 

requirement.”  Bowles v. Russell, 551 U.S. 205, 214 (2007). 

The district court entered its order denying Smith’s § 2254 petition on June 30, 

2020.  It was therefore incumbent upon Smith to file his notice of appeal on or before 

July 30, 2020.  Although the record does not reveal when Smith gave the notice of appeal 

to prison officials for mailing, the earliest Smith could have filed his notice of appeal was 

July 31, 2020—a day late.  Fed. R. App. P. 4(c)(1); Houston v. Lack, 487 U.S. 266, 276 

(1988) (establishing prison mailbox rule).  Because Smith’s notice of appeal offered some 

excuse for his tardiness and he filed within the excusable neglect period, we construe the 

notice of appeal as a timely request for an extension of time in which to file an appeal.  

  



3 
 

Accordingly, we remand this case for the limited purpose of allowing the district 

court to determine whether Smith has demonstrated excusable neglect or good cause under 

Rule 4(a)(5).  The record, as supplemented, will then be returned to this court for further 

consideration. 

REMANDED 

 


