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PER CURIAM:

Elbert Smith, a Virginia inmate, appeals the district court’s order dismissing
Smith’s 42 U.S.C. § 1983 civil rights action without prejudice for failure to prosecute.
Although we express no opinion regarding the merits of Smith’s suit, we vacate the
dismissal and remand for further proceedings.

Upon receipt of Defendants’ Fed. R. Civ. P. 12(b)(6) motion to dismiss, the district
court issued a notice advising Smith of his obligation to respond to the pending dispositive
motion. The district court afforded Smith 21 days from the date of that notice to file a
responsive pleading. Under Fed. R. Civ. P. 6(d), when a party must act within a specified
time after being served, and service is made by mail, the party has an additional three days
to act. If the deadline falls on a weekend or holiday, the period extends until the next
business day. Fed. R. Civ. P. 6(a)(1)(C). In the case of an unrepresented prisoner, a
submission is considered filed on the day the prisoner tenders it to prison officials for
mailing to the court. Houston v. Lack, 487 U.S. 266, 276 (1988).

Here, the district court issued the subject notice on April 7, 2022. Because Smith
received the notice by mail, he had 24 days to file a response to the pending dispositive
motion. That deadline fell on Sunday, May 1, 2022, extending the response period to the
next business day—Monday, May 2, 2022. According to the included certificate of service,
Smith tendered his response to prison officials for mailing on May 1, 2022. On
May 5, 2022, before receiving the response, the district court entered the order dismissing
Smith’s action without prejudice for failure to prosecute, citing Smith’s failure to respond

to Defendants’ motion to dismiss.



Because the district court dismissed Smith’s action before receiving his response,
which was timely filed under Houston, the district court was obligated to consider it.
Accordingly, we vacate the district court’s judgment and remand this case for consideration
of that response. We dispense with oral argument because the facts and legal contentions
are adequately presented in the materials before this court and argument would not aid the
decisional process.

VACATED AND REMANDED



