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PER CURIAM:

Ronald Keith Sutherland, Jr., appeals the district court’s order dismissing his
42 U.S.C. § 1983 complaint without prejudice for failure to exhaust his administrative
remedies. In its dismissal order, the court found that Sutherland failed to respond to
Defendants’ motion to dismiss. Due to this purported failure to respond, the court
concluded that Defendants’ showing that Sutherland failed to exhaust his administrative
remedies was undisputed. On appeal, Sutherland claims that he did in fact mail a response
in opposition to Defendants’ motion to dismiss in January 2022.

Our review of the record revealed some evidence suggesting that Sutherland mailed
a response in opposition to the district court. Accordingly, we vacate the court’s order and
remand so that the court can determine whether Sutherland in fact mailed a response in
opposition and, if so, whether dismissal of the complaint is still the appropriate disposition.
We deny Sutherland’s motion for assignment of counsel. We dispense with oral argument
because the facts and legal contentions are adequately presented in the materials before this
court and argument would not aid the decisional process.

VACATED AND REMANDED



