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PER CURI AM *

Al exis Adrian GQuzman- Gonzal ez appeal s his conviction of one
charge of illegal reentry into the United States and the
resulting sentence of 54 nonths in prison and a two-year term of
supervi sed release. He first challenges the constitutionality of
8 U S.C. 8 1326(b). Guzman-CGonzal ez’s constitutional chall enge

is foreclosed by Al nendarez-Torres v. United States, 523 U. S.

224, 235 (1998). Although Guzman- Gonzal ez contends t hat

Al nrendarez-Torres was incorrectly decided and that a majority of

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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the Supreme Court would overrule Al nendarez-Torres in |ight of

Apprendi v. New Jersey, 530 U S. 466 (2000), we have repeatedly

rejected such argunents on the basis that Al nendarez-Torres

remai ns binding. See United States v. Garza-Lopez, 410 F.3d 268,

276 (5th Gr.), cert. denied, 126 S. C. 298 (2005). Guzman-

Gonzal ez properly concedes that his argunent is foreclosed in

light of Al nendarez-Torres and circuit precedent, but he raises

it here to preserve it for further review

Guzman- Gonzal ez al so argues that his sentence should be
vacat ed and remanded because the district court sentenced him
under the mandatory Cui delines schene held unconstitutional in

United States v. Booker, 125 S. . 738 (2005). Because the

district court sentenced Guzman- Gonzal ez under a mandatory

CQuidelines regine, it conmmtted Fanfan error. See United States

v. Walters, 418 F.3d 461, 463 (5th Cr. 2005). Wen a Fanfan
error “is preserved in the district court by an objection, we
wll ordinarily vacate the sentence and remand, unless we can say

the error is harmess.” United States v. Mares, 402 F.3d 511

520 n.9 (5th Cr.), cert. denied, 126 S. C. 43 (2005).

The CGovernnent concedes that Guzman- Gonzal ez’ s objection,

whi ch was grounded in Blakely v. Washi ngton, 542 U. S. 296 (2004),

was sufficient to preserve his Fanfan claimand that the harnl ess
error standard of review applies. W conclude that the
Governnent has not net its burden of show ng beyond a reasonabl e

doubt that the district court would have inposed the sane
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sent ence absent the error. See United States v. Garza, 429 F.3d

165, 170-71 (5th G r. 2005). W therefore vacate Guzman-

Gonzal ez’ s sentence and renmand for resentencing.

CONVI CTI ON AFFI RVED, SENTENCE VACATED, CASE REMANDED



