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Larry Latroy Smth seeks a certificate of appealability
(COA) to appeal the district court’s denial of his 28 U S. C
8§ 2255 notion challenging his convictions for conspiracy to
commt bank fraud, bank fraud, noney | aundering, and possession
of counterfeit checks. See 28 U.S.C. 8§ 2253(c)(1). Smth has
not shown that jurists of reason would debate the district
court’s denial of his clains that appellate counsel was

ineffective (1) for not advising himto appeal the district

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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court’s assessnent of a two-level increase pursuant to U S. S G
§ 2S1.1(b)(2)(B) for direct noney |aundering and (2) for not
advising himto appeal the district court’s assessnent of three
| evel s pursuant to 8 3B1.1 for his aggravating role (manager) in

the offense. See Slack v. MDaniel, 529 U S. 473, 484 (2000).

Smth's notion for COAis DEN ED as to these cl ai ns.
Because Snmith raised for the first tinme in his COA notion

his claimthat his sentence is unconstitutional under Bl akely v.

Washi ngton, 542 U. S. 296 (2004), this court need not consider it.

See Wi tehead v. Johnson, 157 F.3d 384, 388 (5th Cr. 1998).

Smth has shown that jurists of reason woul d debat e whet her
the district erred in denying his claimthat appellate counsel
was ineffective for advising hi mnot to appeal the district
court’s denial of the third point for acceptance of
responsibility under 8 3El1.1(b). See Slack, 529 U S. at 484.
Smth's notion for COAis GRANTED with regard to this claim
However, Smith has not shown in either his COA notion or his

appeal brief that counsel was ineffective. See Strickland v.

Washi ngton, 466 U.S. 668, 687 (1984); United States v. Reinhart,

357 F.3d 521, 525 (5th Gr. 2004). At sentencing, the district
court overruled the Governnent’s objection to its refusal to
assess a two-|evel enhancenent for obstruction of justice. There
was support in the record for the Governnent’s position, and the
Governnent specifically reserved its right to appeal on this

i ssue. Since an appeal by Smith on the 8§ 3El.1(b) clai mm ght
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have provoked a cross-appeal by the Governnent on the
obstruction-of-justice issue, defense counsel’s advice to Smth
not to appeal the denial of the third point under § 3El.1(b) was
within the wide range of reasonabl e professional conduct. See

Strickland, 466 U S. at 689. Smth is not entitled to § 2255

relief on this claim See i d.

COA DENI ED I N PART; COA GRANTED | N PART; JUDGVENT AFFI RVED.



