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DENNI'S, G rcuit Judge:

Plaintiffs, residents of St. Tammany Parish, Louisiana, who
allege that the environnent surrounding their dwellings,
busi nesses, and recreational areas will be unlawfully harnmed by a
residential subdivision developer’s dredging and filling of

wet | ands, challenge the United States Arny Corps of Engineers’

“Smth, Crcuit Judge, originally on the panel, recused after
oral argunent. The case is being decided by a quorum 28 U S.C. 8§
46(d).
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(“the Corps”) Finding O No Significant Inpact (“FONSI”) on the
envi ronnent under the National Environnental Policy Act of 1969
(“NEPA”), 42 U. S.C. 88 4321-4370f, which resulted in the Corps’s
i ssuance of a permt to dredge and fill wetlands to the devel oper
under 8 404 of the Cean Water Act, 33 U S.C. 8§ 1344. Plaintiffs
contend that the Corps acted arbitrarily in issuing the FONSI for
the dredge and fill permt because its Environnental Assessnent
(EA), the basis for the FONSI, (1) does not articulate a rational
basis for finding that the mtigation neasures i nposed by the Corps
upon the dredging and filling operations reduce their harnful
effects below the | evel of significant environnental inpacts; (2)
does not adequately consider the project’s cunul ative effects; and
(3) inproperly segnents the project by considering only the first
of three possible phases of devel opnent. Consequently, plaintiffs
argue, NEPA required that the Corps prepare a full-fledged
environnental inpact statenent (“EIS’) before issuing permts
af fecting the wetl ands.

The district court agreed with plaintiffs and held that the
Corps had acted arbitrarily in violation of NEPA because it failed
to: (1) articulate or denonstrate howthe mtigation neasures wl|
succeed; (2) consider the cunul ative effects of the project, the
permts to third parties, and the growi ng area urbanization; (3)
consider the effects of the current proposal together with the

effects of additional phases of the developer’s |ong range



residential subdivision plans.

W agree with the district court that the Corps acted
arbitrarily in issuing a FONSI based on an EA that fails to
articulate how the mtigation neasures will render the adverse
effects insignificant and to consi der the cunul ative effects of the
project, area urbanization, and permts issued to third parties.
But we disagree with the district court’s conclusion that the Corps
engaged in inproper segnentation of the project by failing to
include full analysis of two possible future phases of devel opnent
inits EA. Accordingly, we affirmthe district court’s hol ding that
the Corps acted arbitrarily in the foregoi ng respects, but we anend
the district court’s injunction, reverse the balance of its
deci sion, and remand the case to the Corps for further proceedi ngs

consistent with this opinion.

| . The NEPA Franmewor k
Before we begin our analysis, we review NEPA s franmework,
term nol ogy and objectives. “NEPA . . . was intended to reduce or
el i m nate environnental danmage and to pronote ‘the understandi ng of
the ecological systens and natural resources inportant to’ the

United States.” Dep’'t of Transp. v. Pub. Ctizen, 541 U. S. 752, 756

(2004) (quoting 42 U.S.C. 8 4321). Instead of mandating particul ar



environnental results, NEPA “inposes procedural requirenents on

federal agencies, requiring agencies to analyze the environnental

i npact of their proposals and actions.” ColiseumSquare Ass'n, |nc.

v. Jackson, 465 F.3d 215, 224 (5th Gr. 2006) (quoting Pub.

Ctizen, 541 U. S. at 756-57). NEPA's central requirenent is that
federal agencies nust, except in certain qualifying situations,
conplete a detail ed environnental inpact statenent (“EIS’) for any
maj or federal action significantly affecting the quality of the
human environnment. 42 U. S.C. 8§ 4332(2). To assi st these agencies in
determ ning whether an EIS nust be prepared, NEPA authorized the
Council on Environnmental Quality (“CEQ) to pronul gate guidelines

in the form of regulations. See 40 C.F.R § 1500.3; see also

Col i seum Square, 465 F.3d at 224.

NEPA requi res an agency to produce a full EI'S only where the
agency proposes to undertake a project that qualifies as a “major

Federal action[],” and then only when that action “significantly
affect[s] the quality of the human environnent.” 42 U S C 8§

4332(2)(C); see also Coliseum Square, 465 F.3d at 228. The CEQ

regul ations define a “[n]ajor Federal action” as “actions wth
effects that nay be major and which are potentially subject to

Federal control and responsibility.” 40 CF. R § 1508.18; see al so

Col i seum Square, 465 F.3d at 228. Effects, for the purposes of the

regul ations, “include: (a) [d]irect effects, which are caused by

the action and occur at the same tine and place,” and “(b)



[i]ndirect effects, which are caused by the action and are later in
time or farther renoved in distance, but are still reasonably

foreseeable.” 40 CF. R 8 1508.8; see also Coliseum Square, 465

F.3d at 228.

“The CEQregul ations allowan agency to prepare a nore limted
docunent, an Environnental Assessnent (EA), if the agency's
proposed action neither 1is categorically excluded from the
requi renent to produce an EIS nor would clearly require the

production of an EIS.” Pub. Gtizen, 541 U S. at 757 (citing 40

CFR 88 1501.4(a),(b)). An EA should be a “concise public
docunent . . . that serves to . . . [b]riefly provide sufficient
evi dence and anal ysis for determ ni ng whether to prepare an [EI S]."
40 CF.R 8 1508.9(a). In sone cases, an agency may find that it
must conplete a full EIS. Were an EA results in a determ nation
that an EIS is not required, however, the agency nust issue a

Finding of No Significant Inpact (“FONSI”). Coliseum Square, 465

F.3d at 224 (quoting Pub. GCtizen, 541 U.S. at 757). The FONSI nust

briefly state “the reasons why the proposed agency action wll not
have a significant inpact on the human environnent.” Coliseum

Square, 465 F.3d at 224 (citing 40 C.F.R 88 1501.4(e), 1508.13).

1. Factual and Procedural Background
A. Agency Proceedi ngs

The Planche famly plans to develop its plot of land in St.



Tanmany Parish, near Covington, Louisiana, as a residential
subdi vi sion. The plot includes wooded wetl ands bordering Ti nber
Creek, which flows through the property to Tinber Branch, a
tributary of the Tchefunte R ver. The subdi vi si on devel opnent w ||
require dredging and filling of wetlands and the discharge of
materials into navigable waters. The Cl ean Water Act requires that
t he developer obtain a §8 404 permt from the Corps before such
di scharge and that the Corps conply wth NEPA in issuing the
permt.?

In 1999, a representative of the Planche famly filed an
initial permt for a three-phase project that covered 147. 13 total
acres including 91.94 acres of wetlands. |In Septenber of that sane
year, the Corps and the Louisiana Departnent of Environnental

Quality jointly posted public notice of the proposed project and

! Section 404 of the Cean Water Act governs discharge of
dredged or fill materials into navigable waters. Permt applicants
must design their project to avoid adverse wetl ands i npacts where
“practicable” and to mnimze those inpacts to an extent
“appropriate and practicable.” “Menorandumof Agreenent between the
Departnent of the Arny and the Environnental Protection Agency
Concerning Determnation of Mtigation under the Cean Water Act
section 404(b)(1)”, 20 EnTtL. L. Rep. 35,223 (Feb. 6, 1990). In
evaluating a permt request, the Corps nust conply not only with
the requirenments of the Cean Water Act, but also with NEPA s
procedural requirenents. See Sierra Club v. Sigler, 695 F.2d 957,
967 (5th Cr. 1983) (holding that the decision as to whether or not
to issue a 8 404 permt mnust be reviewed under NEPA). It is NEPA
that concerns us here: the parties do not argue that the permt
violated the Cl ean Water Act; rather the debate is over whether the
Corps failed to neet the procedural requirenents inposed upon it
under NEPA.




its permt application.? As a result of that notice, the Corps
received public comments, including objections from the United
States Environnental Protection Agency. Eventually, the applicant
wthdrew the initial permt application.

I n Septenber 2000, a different representative of the Planche
famly, August J. Hand, submtted a revised permt application. The
new application sought a 8 404 permt only for Phase | of the
project, covering 81.58 total acres, including 39.54 acres of
wet | ands. The Corps again posted public notice and accepted
comments. The Corps also began NEPA review of the project and
determned that, in light of the mtigation neasures nmandated by
the permt conditions required by the Cean Water Act, as well as
other state and local |aws,® the requested pernmt would have no
significant inpact on the environnent.

Accordingly, on Novenber 18, 2003, the Corps issued a
“mtigated FONSI” - a Finding of No Significant |Inpact concl uding
that the project’s adverse i npacts woul d be reduced to a | ess-t han-
significant level viamtigation conditions attached to the permt.

See Spiller v. Wite, 352 F.3d 235, 239 (5th Cr. 2003) (approving

the use of “mtigated FONSIs”). On Decenber 18, 2003, the Corps

2 The Corps placed the notice jointly with the state agency
because Cl ean Water Act provisions required the applicant to obtain
a state Water Quality Certification. See 33 U S. C. § 1341.

3 W discuss the specific conditions placed on the permt in
greater detail bel ow



issued a 8§ 404 permt allow ng dredging and filling in 39.54 acres
of the project’s wetlands, conditioned on performance of specified

mtigation neasures.

B. District Court Proceedings

Plaintiffs, residents who “live, work, and recreate” near the
proposed devel opnent, sued to enjoin the permt. They all eged that
the Corps had not conplied with NEPA s requirenents because it 1)
did not prepare an EIS; 2) prepared an inadequate EA; and 3)
failed to consider the project’s direct, indirect, and cunul ati ve
effects. Both parties submtted cross-notions for summary judgnent,
at which point the district court granted Eric Bopp, a part owner
of the property and nenber of the Planche famly, permssion to
i ntervene on the side of the Corps.

The district court granted the plaintiffs’ notion for summary
j udgnent, concluding that the Corps had acted arbitrarily by
i ssuing the 8404 permt wthout preparing a full EIS in order to
conply with NEPA. In finding the Corps’s actions arbitrary, the
district court held that the Corps’s EA and FONSI were not
justified under NEPA because the adm ni strative record contai ned no
support for the Corps’s conclusion that the mtigation neasures
woul d render insignificant the identified adverse inpacts of the
project. Further, the court held that the arbitrariness of this

action by the agency was exacerbated by its failure to consider



fully the cumul ati ve adverse effects of the project wth those of
(1) 72 other permts already issued withina 3 mle radius; (2) the
continued rapid growm h and urbani zati on of that part of St. Tammany
Parish; and (3) phases Il and Ill of the developer’s long range
residential subdivision plans on the Planche famly’'s other plots
of land in the sane area of St. Tammany Parish. The district court
al so held that the Corps i nproperly segnented the entire | ong range
subdi vi si on pl ans by considering only Phase | in devel oping its EA

OReilly v. US. Arny Corps of Engineers, 2004 W 179453 404 1

(E.D. La., August 10, 2004) at *6. Accordingly, the district court
(1) granted the plaintiffs’ notion for summary judgnent; (2) denied
the defendants’ notion for sunmary judgnment; and (3) enjoined the
8 404 permt issued by the Corps to the devel oper.

The Corps and the intervenor appealed. On appeal, however
only the intervenor contends that the Corps’s EA, FONSI, and permt
should be affirnmed. The Corps does not object to the EA or the
FONSI bei ng vacated and the case being remanded to the agency for
further proceedings that may, if additional findings and reasons so
warrant, lead to the preparation of a second EA and another
mtigated FONSI. Both appellants, however, take issue with the
district court’s injunction, which apparently | eaves the Corps no
recourse but to prepare a full EIS before granting the devel oper a

permt to dredge and fill wetl ands.



I11. Discussion of the District Court’s Decision on the Merits
We review the district court’s grant of summary judgnent de

novo. Terrebonne Parish Sch. Bd. v. Mbil Gl Corp., 310 F. 3d 870,

877 (5th Cr. 2002). Therefore we, like the district court, my
only set aside the Corps’s decision not to prepare an EIS where a
plaintiff establishes that the decisionwas “arbitrary, capricious,
an abuse of discretion, or otherwi se not in accordance with |aw”

5 US. C 8 706(2)(A); see also Marsh v. O . Natural Res. Council

490 U. S. 360, 375-376 (1989); Kleppe v. Sierra dub, 427 U. S. 390,

412 (1976).

Courts my not, of course, use review of an agency's
envi ronnental analysis as a guise for second-guessing substantive
decisions commtted to the discretion of the agency. However, this
restriction does not turn judicial reviewinto a rubber stanp. “In
conducting our NEPA inquiry, we nust ‘make a searching and caref ul
inquiry into the facts and revi ew whether the decision . . . was
based on consideration of the relevant factors and whether there
has been a clear error of judgnent.’” Marsh, 490 U S. at 378.

The district court in this case based its decision on three
grounds: (1) the Corps’s failure to denonstrate the feasibility of
the mtigation neasures inposed; (2) the Corps’s failure to
consi der the cunmul ative effects of the project, other permts, and
area urbani zation; and (3) the Corps’s inproper segnentation of

Phase | of the project. W discuss each in turn.

10



A. The Feasibility of the Mtigation Measures

The district court held that “the admnistrative record
contains no support for the Corps’s conclusion that the mtigation
measures woul d renove or reduce [to insignificance] the identified
adverse inpacts of the project. [T]he EA discusses the project’s
adverse inpacts and describes the associated mtigation neasures
but nothing in the Docunent connects the two together.” O Reilly,
2004 W 1794531 at *5.

We have consistently accepted the proposition that reliance on
mtigation neasures nay reduce a project’s inpacts below the | evel
of significance. In Spiller, 352 F.3d at 241, we explicitly
approved that principle, while noting that “we have inplicitly

endorsed [such] wuse[.]” 1d. (citing Sierra Cub v. Espy, 38 F.3d

792, 803 (5th Gr. 1994) (holding that EAs satisfied NEPA where
they considered appropriate alternatives, including mtigation

measures) and Loui siana v. Lee, 758 F.2d 1081, 1083 (5th Cr. 1985)

(holding that it was proper to consider restrictions placed on
dredging permts in review ng the agency's decision not to file an

EIS)). Oher circuits agree. See, e€e.49., Cabinet Muntains

Wlderness v. Peterson, 685 F.2d 678, 682 (D.C. GCr. 1982);

CARE Now, Inc. v. Fed. Aviation Admn., 844 F.2d 1569 (11th

Cir. 1988); Geenpeace Action v. Franklin, 14 F.3d 1324 (9th Gr.

1992); Roanoke River Basin Ass'n v. Hudson, 940 F.2d 58 (4th Gr.

11



1991); Audubon Soc'y of Cent. Ark. v. Dailey, 977 F.2d 428 (8th

Cr. 1992).

Furthernore, the Suprene Court has held that proposed
mtigation neasures need not be laid out to the finest detail, even
within the nore | abor-intensive context of an environnmental i npact

statenent. Robertson v. Methow Valley Ctizens Council, 490 U. S

332, 352 (1989) (“There is a fundanental distinction . . . between
a requirenent that mtigation be discussed in sufficient detail to
ensure that environnental consequences have been fairly eval uated

and a substantive requirenent that a conplete mtigation plan

be actually formul ated and adopted.”); Mss. R ver Basin Alliance

v. Wstphal, 230 F.3d 170, 176-77 (5th Cr. 2000) (quoting

Robertson, 490 U. S. at 352). Mndful of that distinction, we have

still required that an EIS involving mtigation nust include “a
serious and t horough eval uati on of environnental mtigation options
for [a] Project to allow its analysis to fulfill NEPA s

process-oriented requirenents[.]” Mss. River Basin Alliance, 230

F.3d at 178. W have, noreover, noted that “nere perfunctory or
conclusory language will not be deened to constitute an adequate
record and cannot serve to support the agency's decision not to

prepare an EIS." Citizen Advocates For Responsi bl e Expansi on, |nc.

(I-Care) v. Dole, 770 F.2d 423, 434 (5th Gr. 1985) (citing

Maryl and-National Capital Park & Planning Conmin v. U.S. Posta

Serv., 487 F.2d 1029, 1039 & 1040 (D.C. Gir. 1973)); see al so DANIEL

12



R MANDELKER, NEPA LAw & LiTic. 8§ 8:57 (2006) (“an environnental
assessnent does not require the full and ‘reasonably conplete’
di scussion of mtigation neasures that is required in an inpact
statenent. Agencies nust develop the record to a reasonabl e degree,
however, in a manner that thoroughly and fairly evaluates
envi ronnent al consequences.”). Wth these principles in mnd, we
exam ne the Corps’s EA and the reasons set forth there for its
conclusion that each significant environnental inpact it had
identified would be reduced to insignificance by its prescribed

mtigation neasure.*

i. Adverse Effects on Soils and Fl ood Capacity
The Corps’s EA predicts that the project wll have
substantial, long-term adverse effects on project site soils,

including: 1) creation of anoxic and anaerobic conditions® due to

4 Before begi nning our review, we pause to note that a nunber
of the mtigation neasures di scussed bel ow are i ncluded as specific
conditions on the 8 404 permt. Specifically, the permttee nust 1)
obtain Corps approval for any additional work not shown in the
drawi ngs; 2) prevent any eroded material from entering adjacent
wet | ands and/ or wat erways during construction; 3) conply with | ocal
fl oodpl ai n ordi nances, regul ations, or permts; 4) obtain a permt
fromthe Louisiana Departnent of Wldlife and Fisheries; 5) create
and record a state conservation servitude in perpetuity on a
100-foot w de buffer zone along the Tinber Branch; and 6)
contribute funds to the Loui siana Nature Conservancy sufficient to
acquire, enhance, mnanage, and admnister 47.5 acres of pine
fl at wod/ savannah wetlands. A failure to conply will result in
revocation of the permt.

5> Anoxi c and anaerobic contain little-to-no oxygen; they are,
anong ot her things, | ess hospitable to plant Iife and soil-dwelling

13



clearing, grading, excavation, and filling; 2) possible inpairnent
of subsurface drainage due to substrate conpaction;® and 3)
decreased aquifer recharge capability due to an increase in
i mpervious surfaces.’” All of the above work could contribute to a
possi bl e reductioninthe site's flood control functions, including
increased surface runoff volunme and rate; reduced subsurface
| ateral flow, storage, and recharge; and reduced filtration.

In discussing the role of mtigation in reducing these
probl ens, the EA states that the drainage plan incorporated into
the devel opnent relies on a 100-foot vegetated buffer zone for
flood water storage as well as creating detention areas.
Addi tionally, the plan would rai se the el evation of the nmaj or road.
The EA al so notes that the drainage plan neets St. Tanmany Pari sh
requi renents. The EA asserts, without data or analysis, that the
project as mtigated should have “mnimal [e]ffect” on flooding

within the scope of a 25-year storm although storns in categories

ani mal s.

6 Subsurface drainage refers to the novenent of water through
soil or rock beneath the surface of the |and. Conpacting, or
conpressing, the soil and rock in an area reduces the space
available for water to flow Such poor drainage can result in
i ncreased susceptibility to flooding and contri bute to anoxic and
anaerobic soil conditions.

" Underground aquifers “recharge” or take in nore water
| argely as that water drains down through porous soil. Increasing
the anpbunt of inpervious surfaces in an area (say, by paving),
reduces the anount of water reaching the aquifer.

14



above a 25-year event could flood the devel opnent.?8

i1. Increased Non-Point Source Pollution

In its assessnent of water quality inpacts, the Corps’s EA
notes that the project could cause | ong-term adverse inpacts from
i ncreased non-point source pollution,® primarily in the roadside
drai nage swal es incorporated in the project design. The EA asserts
t hat the planned 100-f oot vegetated buffer will m nim ze t he anount
of sedinent entering the river and that the project wll conply
wth St. Tammany Parish ordi nances enacted to control sedinent-
| aden run-off. The EA also states that “Best Managenent Practices
wll be incorporated into project construction and inclusion of
veget at ed dr ai nage swal es and greenspaces will filter run-off” and
that “[c]onpliance with the recommendati ons/ requirenents of |ocal
ordi nances and/or ‘Best Managenent Practices’ should |limt the

vol une of sedinents entering | ocal waterways.” It neither describes
what these practices may i nclude nor howthey will work. Simlarly,

the EA states that conpliance with required state environnental

8 Atwenty-five year stormis a storm of such duration and
intensity that it has a likelihood of occurring once in twenty-five
years. See Kennecott v. U.S. Envtl Protection Agency, 780 F.2d 445,
455 (4th Cr. 1985).

® Non-point source pollution does not conme from a clearly
identified source or |ocation, but rather from pollutants
originally deposited on the ground and carried away i n surface run-
off water. David Zaring, “Agriculture, Nonpoint Source Pollution,
and Regul atory Control: The Cean Water Act’'s Bleak Present and
Future”, 20 Harv. EnvrtL L. Rev. 515, 515 (1996).

15



permts “should elimnate the potential for contam nation of ground

wat er resources,” but does not describe what these permts require.

iii. Loss of WIdlife Habitat
The EA predicts “noderate to mmjor” adverse inpacts on
wldlife habitat, which, in turn, would create “long-terni adverse
inpacts to wildlife in a localized area. The docunent al so notes
that the project will result in a long-termincrease in noise to
| evel s “loud and frequent enough to disturb wildlife” in adjacent
areas. In discussing mtigation of habitat | oss and ot her adverse

i npacts on wildlife, however, the EA states, w thout explanation,

that the buffer zone “Wwll mtigate sone of the inpact to aquatic
organi sns.” When di scussi ng habitat for non-aquatic wildlife the EA
sinply states that the buffer zone will be preserved and may

provi de habitat for sone species, although others nmay be el i m nated

entirely.

iv. Loss of Wetland Functions
The EA notes that the project wll result in a total and
conplete | oss of wetland functions for the devel oped portion of the
site, which will, in turn, affect the remaining area directly
affected by the devel opnent, as well as nearby wetlands and non-
wet | ands. Sone of the mtigation discussion is built into the

requi renents pertinent to flood control, non- poi nt  source

16



pollution, and wildlife habitat, discussed above. Beyond that, the
EA says only that “conpensatory mtigation for wetland
functionality losses will be required.” The perm ttee nust purchase
credits for 47.5 acres of pine flatwod/ savannah wetl ands, which
will be acquired from “an approved site within the sanme USGS

hydr ol ogi ¢ wat ershed.”

v. Adverse Effects on Traffic and Safety

The EA states that the project will result in “adverse and
long-ternmi inpacts on traffic and transportation patterns, and as
a result, could lead to increased safety concerns. The di scussion
of mtigation, however, is Jlimted +to statenents that
“[a] ppropriate adjustnents to the |ocal highway system such as
war ni ng signs, and traffic control signs or signals may be required
to accommopdate increases in traffic volunme” and that areas of
congestion points nay need to be altered. The EA al so nentions t hat
the applicant indicated in 2000 that it would conduct a traffic
study, and that the developer wuld fund “sonme identified

i nprovenents” in order to mtigate adverse inpacts.

After reviewwng the EA s findings of significant adverse
environnental inpacts that will result fromthe project together
wth its reasoning as to the feasibility of the described

mtigation neasures inposed, we conclude that the district court

17



correctly held that the EA fails to sufficiently denonstrate that
the mtigation neasures adequately address and renediate the
adverse inpacts so that they wll not significantly affect the
environnent. The EA before us lists the potentially significant
adverse inpacts, and describes, in broad terns, the types of
mtigation neasures that will be enployed. As is evident from our
above review of the Corps’s treatnent of each individual potenti al
i npact, however, the EA provides only cursory detail as to what
t hose neasures are and how they serve to reduce those inpacts to a
| ess-than-significant |evel. Because the feasibility of the
mtigation neasures i s not self-evident, we agree with the district
court that the EA does not provide a rational basis for determ ning
that the Corps has adequately conplied w th NEPA

W recognize that an EA is neant to be a rough-cut,
| ow- budget’, prelimnary |look at the environnental inpact of a
proposed project.” Spiller, 352 F.3d at 240. The record before us,
however, is sinply not sufficient to determne whether the

mtigated FONSI relies on mtigation neasures which
conpensate for any adverse environnental inpacts stemm ng fromthe
original proposal’” that, unmtigated, would be significant. 1d. at

241 (quoting Cabinet Muntains WIlderness, 685 F.2d at 682). In

other words, the EA fails to tell us “why the proposed agency
action wll not have a significant inpact on the human

environnent.” ColiseumSquare, 465 F. 3d at 224 (citing 40 C.F. R 88

18



1501.4(e), 1508.13). We therefore agree with the district court’s
determ nation that, the Corps acted arbitrarily in relying only on
the information in the current EA to support the issuance of its
mtigated FONSI. In so holding, we pause to note that “[w] e have

never said that deficiencies in an EA can only be cured by

preparing an EIS, and that is not the law” Fritiofson V.
Al exander, 772 F.2d 1225, 1248 (5th Cr. 1985) (overruled on

unrel ated grounds by Sabine River Auth. v. U S. Dep't of Interior,

951 F.2d 669, 677 (5th Gr. 1992)). Qur review of the record today
indicates only that we |l ack the information that would allow us to
defer to the Corps’s determnation that mtigation will reduce the

project’s effects below the | evel of significance.

B. Cumul ative | npacts

The intervenor argues that the district court incorrectly
determ ned that “the EA is supported by no real analysis or data
wWth respect to cunul ative effects of this project.” OReilly, 2004
W, 1794531 at *5. W begin by reviewwng NEPA's specific
requi renents regardi ng cunul ative inpact anal ysis.

The CEQ s regul ations define a project’s cunul ative i npacts as
“the inpact on the environnent which results fromthe increnental
i npact of the action when added to other past, present, and
reasonably foreseeable future actions regardless of what agency

(Federal or non-Federal) or person undertakes such other actions.”

19



40 CF. R 8 1508.7; see also 40 C.F.R 8 1508.25 (requiring that
agencies take cumulative inpacts into consideration during NEPA
review). The regulation states that “[c]unulative inpacts can
result fromindividually m nor but collectively significant actions
taking place over a period of tinme.” 40 CF. R 8 1508.7. In that
vein, we have held that a consideration of cumulative inpacts nust
also consider “[c]losely related and proposed or reasonably

Vi eux

foreseeabl e actions that are rel ated by ti m ng or geography.

Carre Prop. Owmers, Residents, & Assocs., Inc. v. Pierce, 719 F. 2d

1272, 1277 (5th Gr. 1983).

In this case, the intervenor challenges the district court’s
holding wth regard to the Corps’s treatnent of cunul ati ve i npacts.
That court found that the EA “nerely recites the potential
cunul ative effects of the project in light of other wetlands
destruction in the area but . . . is supported by no real analysis
or data with respect to cunulative effects of this project.”
OReilly, 2004 W. 1794531 at *5.

The Corps has already issued 72 other 8 404 permits within a
three mle radius of the proposed devel opnent, covering a total of
18,086.4 acres, of which 400.9 are wetlands. The EA identifies
those permts, and notes that they cunul atively required “[a] total
of approxi mately 529.5 acres of conpensatory mtigation.” The Corps
acknow edges that although “[c]umul ative inpacts associated with

this particular project wuld be considered mnor[,]” when
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considered inconjunctionwth, inter alia, “historical devel opnent

and | and use practices,” the cunul ative effects “nmay becone nmaj or.”
The Corps carefully - and succinctly - describes how such
i ndi vidual projects can collectively cause fragnenting of state
wet | ands and result in increasing environnental pressures due to
devel opnent. It notes that “wthout |ocal governnents and the
general public becom ng pro-active in long-termland use planning
and | ocal watershed managenent and gui di ng devel opnent from the
perspective of environnmental stewardship, the potential for
envi ronnental inpacts to approach a cunul atively significant |evel

exists.” Furthernore, it acknow edges that this permt covers only
the first phase of a project that may have as nmany as three phases
of devel opnent. Such | anguage would seemto warrant a finding of
significance, but instead the Corps states, w thout any exposition,
that “mtigation for inpacts caused by the proposed project,
possi bl e future project phases, and all Corps permtted projects
w Il renove or reduce e[ x]pected inpacts.”

As above, we agree with the district court that this bare
assertion is sinply insufficient to explain why the mtigation
requi renents render the cunul ative effects of this project |ess-
than-significant, when considered wth past, present, and
foreseeabl e future devel opnent in the project area, including the

project’s other two potential phases. The intervenor argues that

“one may presune that through the mtigation requirenent contained
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in NEPA all permts issued prior to the one under consi deration had
their respective inpacts mtigatedto |l evels of insignificance.” W
cannot accept that presunption as legally and enpirically valid,
however, because the Corps’s EA provides no rational basis for
concl udi ng that when the individually “mtigated-to-insignificant”
effects of this permt are added to the actual post-dredge and fil

effects of 72 other permts issued to third parties by the Corps in

the area, that the result will not be cunulatively significant. In

so hol ding, we do not, as M. Bopp asserts, ask the agency to treat

the EA as a “local |and-use planning guide.” W sinply agree with
the district court’s determnation that the EA provides too little
information as to the workability of the mtigation neasures to
conclude that the Corps took a “hard |ook” at the project,
realistically assessed its individual and cunul ati ve envi ronnent al

effects, and reasonably found that the mtigation neasures inposed

W Il reduce those effects to a |l ess-than-significant |evel.

C. I nproper Segnentation
Finally, the intervenor challenges the district court’s
determnation that this project, the first phase of a possible
t hr ee- phase devel opnent pl an, constitutes “i nproper segnentation”
or “piecenealing”: “an attenpt by an agency to divide artificially
a ‘major Federal action’” into smaller conponents to escape the

application of NEPA to sone of its segnents.”_Save Barton Creek
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Ass'n v. Fed. Hi ghway Admin., 950 F.2d 1129, 1139 (5th CGr. 1992).

In so holding, the district court identified nothing that rendered
the other two phases "inpracticable, financially unattractive, or
generally not feasible.” OReilly, 2004 W. 1794531 at *6. It held
that “[t]he record blaringly suggests that the sole reason that
Phases Il and IlIl were elimnated . . . was to facilitate the
i ssuance of the permt so that the project could get underway." |d.
Utimately, the district court found that "the current project
represents a pi eceneal i ng approach for inplenenting the totality of
the [entire three-phase] project."” Id.

““As a general rule under NEPA, segnentation of highway
projects is inproper for purposes of preparing environnental inpact

statenents.’” Save Barton Creek, 950 F. 2d at 1140 (quoti ng Pi ednont

Heights G vic CQub, Inc. v. Mreland, 637 F.2d 430, 439 (5th G

Unit B 1981)). Although the question of piecenealing may arise when
dealing with a nulti-phase project, it presents a different problem
than that reviewed in the precedi ng section on cunul ati ve i npacts.
As we have discussed, an assessnment of cunulative effects asks
whether a project with individually “mtigated-to-insignificant”
effects may yet result in significant environnental inpacts when
those effects are aggregated with the foreseeable effects of other
environnental |y i npacti ng human activities and natural occurrences.
An anal ysi s of inproper segnentation, however, requires that where

“proceeding wth one project wll, because of functional or

23



econom ¢ dependence, foreclose options or irretrievably commt
resources to future projects, the environnental consequences of the

projects should be evaluated together.” Fritiofson, 772 F.2d at

n. 10. 1

To determ ne whether a single project is inproperly segnented
into nultiple parts, this Crcuit applies a four-part test that
asks whet her “t he proposed segnent (1) has logical termni; (2) has
substantial independent wutility; (3) does not foreclose the
opportunity to consider al ternatives; and (4) does not
irretrievably commt federal funds for closely related projects.”

Save Barton Creek, 950 F.2d at 1140 (citing Piednont Heights, 637

F.2d at 439). It is inportant to note that “projects”, for the

10 Scholars have noted that the “cunulative effects” and
“1 npr oper segnent ati on” i ssues rai se separate-but-simlar
guesti ons:

Federal agencies may plan a nunber of rel ated acti ons but
may decide to prepare inpact statenents on each action
individually rather than prepare an inpact statenent on
the entire group. This decision creates a "segnentation”
or "piecenealing" problem..

Another related issue is whether an environnental
assessnent or inpact statenent on a project or action
must di scuss the cunul ative inpacts of that project or
action that occur outside the scope of the project or
action. The i ssue here is what environnental inpacts nust
be considered in an inpact statenent on a particular
project or action, not whether a nunber of projects or
actions nust be gathered together in a single
envi ronment al assessnent or inpact statenent.

Dani el R Mandel ker, NEPA LAW& LiTiGaTIoN 8 9:11 (2006).
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pur poses of NEPA, are described as “proposed actions”, or proposals
in which action is immnent. 40 CF. R § 1508.23. “‘[T]he nere

‘contenplation of’ certain action is not sufficient to require an

”

i npact statenment.’” Fritiofson, 772 F.2d at 1240 (citing Kl eppe,

427 U. S. at 404). Wiile a cunmul ative inpact analysis requires the
Corps to include “reasonably foreseeable” future actions in its
review, inproper segnentation is usually concerned with projects

that have reached the proposal stage. See Envtl. Def. Fund v.

Marsh, 651 F.2d 983, 999 (5th Cr. 1981). W have stated that in
rare cases “a court [may] prohibit segnentation or require a
conprehensive EIS for two projects, even when one is not yet
proposed, if an agency has egregiously or arbitrarily violated the

underlyi ng purpose of NEPA. " Envtl. Def. Fund, 651 F.3d at n.19.

In this case, the current 8 404 permt allows only the filling
and dredging required to construct Phase | of the planned
devel opnent. Although the project as originally submtted was a
t hr ee- phase undertaking, the application as eventually approved
included only the first stage. The Corps cites this decrease in
scal e as one of the project requirenents that reduce the project’s
effects below the | evel of significance.

The district court did not apply the i ndependent utility test
|aid out above, but sinply stated that considering Phase | by
itself constituted inproper piecenealing because nothing in the

record suggested that Phases Il and IIl were “inpracticable,
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financially unattractive, or generally not feasible” and that the
two phases were al nost certainly “going to be financially viable in

light of the expanding urbanization in St. Tanmany Parish.”

OReilly, 2004 W. 1794531 at *6. Plaintiffs, too, argue that the
current project is wongly pieceneal ed because Phases Il and |11

are reasonably foreseeable. While this argunent is relevant to
whet her the Corps rationally addressed and mtigated the cunul ative
I npacts, it does not appropriately address the inproper
segnent ati on questi on.

In this respect, we agree with M. Bopp that Vieux Carre Prop.

Omers, Residents, & Assocs, Inc. v. Pierce, 719 F.2d 1272, 1277

(5th Cr. 1983), provides the relevant analogy. In that case, a
mul ti - phase project was submtted, withdrawn, and resubmtted in a
formthat included one phase of the original project. Id. at 1276-
78. The court held that the project had not been inproperly
segnent ed because the future phases renmained in the specul ative,

pl anni ng stages. |d. at 1278 (citing Envtl. Def. Fund, 651 F.2d at

999 (“we are here dealing with two projects that are historically
distinct, one of which is proposed and the other still in the
process of study and design. In that situation, NEPA does not yet
require the [agency] to evaluate the environnental inpact of the
[ second project].”)).

In the case before us, the record indicates that the three

phases have i ndependent utility - Phase | can stand al one w t hout
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requi ring construction of the other two phases either in terns of
the facilities required or of profitability. Neither plaintiffs nor
the district court identify any evidence that construction of Phase
| irretrievably commts federal funds to construction of Phases ||
and/or IlIl or that the future phases have progressed to the
“proposal” stage.'! Nor do they identify any evidence suggesting
that construction of Phase | will foreclose the Corps’s ability to
consider various alternatives to construction of either future
phase. |ndeed, Phases Il and Il would enconpass a far |arger
quantity of wetlands (80% of their total acreage) than Phase |
(which was 40-50% wetl ands). The Corps’s analysis of practicable
alternatives to construction of future phases may, as a result,
prove far different than its analysis for Phase |

On this point, therefore, we reverse the district court’s
judgnent. The record before us does not reflect that the Corps nust
have consi dered t he possi bl e future second and third phases as part
of the present project in conducting its EA and preparing its

FONSI nor that in failing to do so the Corps has arbitrarily

11 1 nproper segnentation can occur absent the expenditure of
federal funds: irrevocable commtnent of federal funding is only
one of the factors a court should consider in determ ning whether
a project has been inproperly segnented. Save Barton Creek, 950
F.2d at 1140. The project nmay yet be susceptible of inproper
segnentation: other factors |look to the degree of independent
function and utility of the project standing alone. Id. The point
of the inquiry is to determne whether the agency artificially
divided a “maj or Federal action” into smaller conponents to escape
the application of NEPA to sone of its segnents. |d.
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violated the underlying purpose of NEPA Phases Il and IIl are
relevant to the EA insofar as they relate to the Corps’s anal ysis
of cunul ative inpacts. Conducting an EA for Phase | al one, however,
does not offend the prohibition against piecenealing projects in
order to avoid NEPA requirenents. W cannot say that the Corps has

acted arbitrarily in this respect.

| V. Discussion of the District Court’s Renedy

As we read the district court’s judgnent, it enjoins the
i ssuance of a dredge and fill permt until an EIS is conpleted.
The judgnent states only that the district court “has ENJO NED t he
8§ 404 permt . . . .” But in the conclusion of its Menorandum
Opi nion, the Court stated,

The Corps acted arbitrarily, capriciously, or abused its

di scretion by issuing the 8§ 404 permt w thout preparing

afull EIS as required by NEPA. In light of the |long-term

and irreversible environnental inpacts associated with

this project, the Corp’s [sic] action is wholly at odds

W th NEPA. Because the permt was issued without an EIS

in violation of NEPA, Plaintiffs are entitled to an

injunction.... Accordingly; . . . the § 404 permt . .

i ssued by the Departnent of the Arny is hereby ENJO NED
OReilly, 2004 W. 1794531 at *6.

Both the Corps and M. Bopp contend that the district court’s
injunction effectively and erroneously mandated that the Corps
conplete an EIS for the proposed project. They argue that the

court, instead, should have remanded the case to the Corps wth

instructions to the agency to reconsi der whether an EA or an EISis
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appropri ate.
W review a district court’s decision to issue a pernanent

i njunction for abuse of discretion. VRC, LLCv. Gty of Dallas, 460

F.3d 607, 611 (5th Gr. 2006) (citing N._A ano Water Supply Corp.

v. Gty of San Juan, Tex., 90 F.3d 910, 916 (5th G r.1996); Thonas

V. Tex. Dept. of Crimnal Justice, 220 F.3d 389, 396 (5th
Cir.2000)). “*The district court abuses its discretion if it (1)
relies on clearly erroneous factual findings when deciding to grant
or deny the permanent injunction, (2) relies on erroneous
conclusions of |aw when deciding to grant or deny the permanent
i njunction, or (3) msapplies the factual or | egal concl usi ons when

fashioning its injunctive relief.”” Liberto v. D F. Stauffer

Biscuit Co., Inc., 441 F.3d 318, 323 (5th G r. 2006) (quoting

Peaches Entnit Corp. v. Entnit Repertoire Assocs., 62 F. 3d 690, 693

(5th Cir. 1995)).

Where, as here, a court determ nes that an agency has acted
arbitrarily or capriciously, the APA permts the court to “hold
unl awful and set aside” that action. 5 US C. 8§ 706(2). As a
general rule, when “an agency decision is not sustainable on the
basis of the admnistrative record, then ‘the matter should be
remanded to [the agency] for further consideration.’”” Avoyelles

Sportsnen’s lLeaque, Inc. v. Marsh, 715 F.2d 897, 905 (5th Cr.

1983) (quoting Canp v. Pitts, 411 U S. 138, 143 (1973)); see also

Vt. Yankee Nuclear Power Corp. v. Nat'l Res. Def. Council, Inc.,
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435 U. S. 519, 549 (1978). Only in “rare circunstances” is remand
for agency reconsideration not the appropriate solution. See Fla.

Power & Light Co. v. Lorion, 470 U. S. 729, 744 (1985) (“. . . the

proper course, except in rare circunstances, is to remand to the
agency for additional investigation or explanation.”). W have
previ ously addressed this preci se question w thin the NEPA cont ext:

It is also clear that a decision to forego preparation of
an EIS may be unreasonable for at |east two distinct
reasons: (1) the evidence before the court denonstrates
that, contrary to the FONSI, the project my have a
significant inpact on the human environnent, see, e.qQd.,
Lee, 758 F.2d at 1085, or (2) the agency's review was
flawed in such a manner that it cannot yet be said
whet her the project may have a significant inpact, see,
e.q., La. WIidlife Fed’'n v. York, 761 F.2d 1044, 1053
(5th Cr. 1985); Found. on Econom c Trends v. Heckler
756 F.2d 143, 154 (D.C. Cir. 1985). The appropriate
relief, noreover, depends upon which of these findings
the district court makes. If the court finds that the
project may have a significant inpact, the court should
order the agency to prepare an EIS. Lee, 758 F.2d at
1085; Save Qur Ten Acres v. Kreger, 472 F.2d 463, 467
(5th Gr. 1973). If the court finds, on the other hand,
that the EA is inadequate in a manner that precludes
maki ng the determ nation whether the project nmay have a
significant inpact, the court should remand the case to
the agency to correct the deficiencies in its analysis.
See York, 761 F.2d at 1053 (“[we do] not order [an]

. EI'S because the question of whether the Project may
have significant adverse inpacts is still an open one”);
Found. on Economic Trends, 756 F.2d at 154 (“until [the
agency] conpl etes such an eval uati on the questi on whet her
the experinent requires an EIS remai ns an open one”).

Fritiofson, 772 F.2d at 1238-39.12

12 G her circuits follow an approach simlar to that used by
this circuit in Fritiofson. See, e.q., Jones v. Gordon, 792 F.2d
821, 829 (9th Cr. 1986); Found. on Econom c Trends, 756 F.2d at
154 (D.C. Cr. 1985); Mddle Rio Gande Conservancy Dist. V.
Norton, 294 F.3d 1220, 1226 (10th Gr. 2002). In fact, sone
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The district court inthis case set out to answer the question
of whether the Corps was arbitrary or capricious “in concluding
that the mtigation neasures, upon which the permt was
condi tioned, reduced the otherwise significant inpacts of the

project to alevel of insignificance.” OReilly, 2004 W. 1794531 at

*4, In order toreach its affirmati ve answer to that question, the
court found as foll ows:

1) that “the Corp’s [sic] failure to enpl oy any anal ysis
or gather any data with respect to its mtigated FONSI
rendered its decision arbitrary or capricious[]” (lLd. at

2) that “the Corps acted arbitrarily and capriciously in
concluding that the cunulative effects of the project
were sufficiently mtigated” where “the EA [was]
supported by no real analysis or data with respect to
[that issue]” (lLd.); and

3) that “the Corps acted arbitrarily or capriciously in
i ssuing the permt w thout considering the effect of the
other two [reasonably foreseeable] phases [of the
devel opnent]” (l1d. at *6).
We read the district court’s |anguage as describing flaws in the
Cor ps’ s net hodol ogy that render its ultimate concl usion unreliable

and that therefore warrants remand to the agency, per the hol ding

quoted in Fritiofson, above. In other words, the district court

found that the adm nistrative record did not contain sufficient

information to support the agency's conclusion that mtigation

circuits do not permt the court to ever nmake the determ nation
that a project’s effects are significant; instead, those courts
require that the court always remand to the agency. See, e.d.,
Nat ' | Audubon Soc’y v. Hoffman, 132 F.3d 7, 18 (2d Cr. 1997).
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rendered the project’s inpacts insignificant.

Appel | ees argue that the district court did, in fact, find
that the project’s inpacts were significant, based onits statenent
that “[u] ndoubtedly, the environnmental inpacts associatedwth [the
project] are significant even when the future phases and cunul ati ve
inpacts are not taken into consideration.” 1d. at *4. That
statenment, however, is taken out of context. As the district court

noted, the Corps does not appear to “[disagree] with Plaintiff’s

contention that there are significant environnental inpacts
associated with the proposed . . . project.” OReilly, 2004 W

1794531 at *3. “Rather, the crux of the dispute is whether the
Corps’s FONSI, which was predi cated upon the permttee agreeing to
certain mtigation neasures, was arbitrary, capricious, or an abuse
of discretion.” 1d. The district court focused on the Corps’s
reliance on mtigation, holding that the Corps’s analysis was
insufficient to support its conclusions. At no point did the
district court conclude that there was no possibility that the
project’s effects could becone insignificant after mtigation.
Since that possibility has not been entirely forecl osed, the proper
remedy under this court’s precedents is to “remand the case to the

agency to correct the deficiencies in its analysis.” Fritiofson,

772 F.2d at 1239.
Plaintiffs also argue that the district court’s injunction

should not be read as requiring an EIS, but rather as sinply
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enjoining the permt until the Corps has conplied with NEPA In
doing so, plaintiffs rely on the fact that the bare | anguage of the
separ ate docunent final judgnent enjoins the 8§ 404 permt, and says
not hi ng about requiring an EIS. Plaintiffs assert that the | anguage
of the Oder serves only to “explain[] why the permt is
illegal[.]” W disagree. The nost plausible reading of the
opi nion’s concludi ng paragraph, which explicitly describes the
Corps’s offense as “issuing the 8§ 404 permt wthout preparing a
full EIS as required by NEPA,” is that the Corps can only becone
conpliant by conpleting an EIS. As we have di scussed, that reading
runs afoul of our precedent on the issue. For all of the foregoing
reasons, we conclude that the district erred in enjoining the
Corps’ issuance of a 8 404 permt wuntil an EIS is prepared.
Therefore, in affirmng the district court’s judgnent in part, and
reversing it in part, we anmend the district court’s injunction
order to enjoin the issuance of the permt pending our remand of
the case to the Corps for further proceedings consistent with this

opi nion and the instructions set forth bel ow

V. Concl usi on
Accordingly, we (1) AFFIRMthe district court’s determ nation
that the Corps acted arbitrarily in issuing a FONSI on the basis of
the EA presented for the reasons assigned herein; (2) AMEND the

injunction ordered by the district court to enjoin the Corps from
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issuing a 8 404 permt herein until further orders of the district
court consistent with this opinion; (3) REVERSE the bal ance of the
district court’s judgnent; and (4) REMAND t he case to the Corps for
further proceedings including the preparation of a new EA a new
FONSI, or an EI'S, or other appropriate disposition, consistent with

t hi s opi nion.

DI STRI CT COURT JUDGVENT AFFI RVED | N PART, AMENDED | N PART, REVERSED
| N PART. CASE REMANDED TO THE UNI TED STATES ARMY CORPS OF ENG NEERS

FOR FURTHER PROCEEDI NGS AS DI RECTED CONSI STENT WTH THI' S OPI NI ON.



