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Bef ore JONES, Chief Judge, and WENER and PRADO, Circuit Judges.
PER CURI AM !

Petitioner Guang Q u Li appeals the district court’s di sm ssal
of his petition for wit of habeas corpus and his requests for
injunctive relief and mandanus. Because we find that the district
court lacked jurisdiction to hear any of Appellant’s clains, we

VACATE and DI SM SS.

! Pursuant to 5THCQR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Backgr ound

In 1989, Li, a native and citizen of the People s Republic of
China, entered the United States. Although Appellant applied for
political asylumin 1996, because the application was w thdrawn, the
| mm gration Court allowed himto depart voluntarily before April 26,
1998.

On January 15, 1998, Appellant married Chui Fong Chan, a
permanent resident of the United States, who becane a citizen in
Novenber 1998. On March 5, 1998, Chan filed a Petition for Alien
Rel ati ve. In light of this petition, Appellant requested an
extension of his voluntary departure date. The Inmm gration and
Custonms Enforcenent (“ICE’) District Director denied his request.

Because Appellant failed to depart the United States prior to
April 26, 1998, his voluntary departure order was transformed into
an order of deportation. On April 28, an Inmmgration Judge (“1J")
denied as untinely Appellant’s request to reopen his inmmgration
pr oceedi ngs.

After Chan’s Petition for Alien Relative was approved,
Appellant filed an application to adjust his status to that of a
| awf ul permanent resident on June 30, 1999, which is still pending.
On Septenber 17, 1999, an |J denied Appellant’s second notion to
reopen his inmmgration proceedi ngs.

I n Decenber 2003, | CE took Appellant into custody. Appellant
requested a stay of deportation which was denied by an | CE officer
on February 4, 1999. Appellant remains in |ICE custody and has not
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been deported because he is currently awaiting a travel docunent.

In the district court, Appellant sought to enjoin his
deportation until his attorney could obtain a response to his
FreedomOF I nformation Act request to conplete aninvestigationinto
the effectiveness of the |awer who handled his 1996 asylum
petition. Appellant also sought release from detention and work
aut hori zation while his clainms were pending. Finally Appellant
asked the court to either adjudicate his application for adjustnent
or to order the Departnment of Honel and Security (fornerly the INS)
to adjust his status.

While Appellant asserted that the district court had
jurisdiction to consider his clainms under the habeas corpus
statutes, 28 U S.C. 88 2241-2255, the general federal question
statute, 28 U.S.C. § 1331, the mandanus statute, 28 U S.C. § 1361
and the Adm nistrative Procedure Act, 5 U S.C. 8 551 et seq., the
court found that it only had jurisdiction to consider Appellant’s
petition for wit of habeas corpus. Addressing the nerits of that
claim the court denied the petition. This appeal foll owed.

1. St andard of Revi ew

Whet her a district court has subject matter jurisdiction to
hear a case is a question of law that we review de novo. Gandy

Nursery, Inc. v. United States, 318 F.3d 631, 636 (5th Gr. 2003).

[11. Discussion




Appel l ant submits two argunents: (1) the district court had
jurisdictionto consider his petition for wit of habeas corpus, and
should have granted the wit; and (2) the district court had
jurisdiction to address his request for mandanus or affirmative
injunctive relief to order the Departnent to adjudicate his
application for adjustnent of status. W w |l address each claim
in turn.

A. Wit of Habeas Cor pus

Wth regard to his petition for wit of habeas corpus,
Appel  ant asserts that being held w thout bond violates the Due
Process clause of the Fifth Amendnent because the INS has not
adj udi cated his application for adjustnent of status. Additionally,
in light of the possibility that his previous counsel m ght have
been ineffective, he challenges the legality of the deportation
order against him Appellees contend that the court’s jurisdiction
was precluded on three separate grounds: (1) 8 U S C 8§ 1252(9)
precl udes jurisdiction because Appel | ant was actual | y seeki ng revi ew
of the decision to execute a renoval order; (2) habeas review is
unavai |l abl e because Appel | ant has an adequate renedy by petition for
reviewin this Court; and (3) review of discretionary decisions in
deportation proceedings is outside of the scope of habeas review
The district court, however, based its jurisdiction to consider
Appellant’s petition for wit of habeas corpus on 28 US C 8§
2241(c) (1), which permts courts to issue wits to prisoners “in

custody under or by color of the authority of the United States.”
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Congress and the courts have devoted nuch attention to the
extent of jurisdiction in inmmagration cases. In Cctober 1996
Congress passed the Illegal Inmmgration Reform and |nmm gration
Responsibility Act (“IlRIRA”), 110 Stat. 3009-546 (1996), which
substantially limts judicial review of the Attorney Ceneral’s
imm gration decisions. See Reno . Anmerican-Arab  Anti -
Discrimnation Comm, 525 U S. 471, 486 (1999) (“[M any provisions
of the IIRIRA are ainmed at protecting the Executive' s discretion
fromthe courts-- indeed, that can fairly be said to be the thene
of the legislation.”). Title 8 U.S.C. § 1252(g), which serves as
a starting point for our inquiry into jurisdiction in this case,
r eads:

Except as provided in this section and
notw t hst andi ng any ot her provision of |aw, no
court shall have jurisdiction to hear any
cause or claim by or on behalf of any alien
arising from the decision or action by the
Attorney GCeneral to comence proceedings,
adj udi cate cases, or execute renoval orders
agai nst any alien under this chapter.
8 US.C 8§ 1252(g).? In Reno, the Suprene Court expl ained that
8§ 1252(g) was not a general bar on jurisdiction, but rather limted

judicial review to a narrow class of discretionary executive

decrees, decisions or actions to conmence proceedi ngs, adjudicate

2 This provision becane effective on April 1, 1997 and
“appl[ies] without [imtation to clains arising fromall past,
pendi ng, or future exclusion, deportation, or renoval
proceedings.” |IRIRA 8 306(c)(1); 8 U S.C. § 1252.
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cases, or execute renoval orders.® 525 U S. at 483 (1999). The
Court opined that the provision was included “to give sone neasure
of protection to ‘no deferred action’” decisions and simlar

di scretionary determ nations, providing that if they are revi ewabl e

at all, they at least will not be nmade the bases for separate rounds
of judicial intervention outside the streamined process that
Congress has designed.” |[|d. at 485.

The process for obtaining an adj ustnent of status is delineated
inthe Code of Federal Regul ations. The Code of Federal Regul ations
provides that an alien who is in deportation or renoval proceedi ngs
shal | have his application for adjustnent of status considered only
in those proceedings. 8 C.F.R §8 245.2(a)(1). Mor eover, “[t]he
[Legal Immgration and Famly Equity] LIFE Act Anmendnents contain
no special provisions for reopening cases under Section 245(i) of
the Act (8 U.S.C. 1255(i)) where an alien already is the subject of
a final order of renoval, deportation or exclusion.” 66 F.R 16383
at 16386. Hence, notions to reopen based on Section 245(i) are
governed by the Departnent of Justice’ s rules which containtine and

nunerical limtations on the filing of such notions. See 8 C.F.R

®Because the Il RIRA changed the | anguage of inmigration
orders, orders of deportation and orders of exclusion are both
now referred to as “orders of renoval.” See IIRIRA § 309(d) (2),
110 Stat. 3009 (1996) ( “[A]ny reference in law to an order of
removal shall be deened to include a reference to an order of
excl usi on and deportation or an order of deportation.”).
Therefore, we use the words “renoval” and “deportation”
i nt er changeabl y.



88 3.23(b)(1) and 3.2(c)(2)(nowcodified at 8 C.F. R 88§ 1003. 23 and
1003. 2) .

Appel l ees cite Cardoso v. Reno, 216 F.3d 512 (5th Gr. 2000),
to buttress their argument that 8§ 1252(g) stripped the district
court of jurisdiction over Appellant’s habeas claim In Cardoso,
we affirmed the district court’s application of § 1252(g) to
dism ss aliens’ requests to conpel the Attorney Ceneral to adjust
their immgration status, permt them to remain in the United
States, and provide themw th work authorization. 1d. at 513. W
found that regardless of how the plaintiffs characterized their
clains, they were seeking to prevent the Attorney General from
executing orders of renoval. ld. at 516. We recogni zed that,
al though their prayers m ght have been different, the plaintiffs’
clains were, in essence, an attenpt to conpel the Attorney General
toallowthemto remain in the country. 1d. Therefore, this Court
reasoned that if the plaintiffs had been successful, permtting
“such chal l enges would ‘lead to the deconstruction, fragnentation,
and hence prol ongation of renoval proceedings at which the Suprene
Court concluded that 8§ 1252(g) is directed.’”” Id. (quoting Al vidres-
Reyes v. Reno, 180 F.3d 199, 205 (5th Gr. 1999).

We find Appellant’s situation anal ogous to the circunstances
of the plaintiffs in Cardoso notwthstanding the fact that the
plaintiffs in Cardoso had all been deni ed adj ust nents of status, and

Appel lant’s application has never been adjudicated. Appel | ant
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essentially seeks review of the decision to execute a renoval order
against him a request which 8 1252(g) precludes the court from
exercising jurisdiction. Because Appellant had a final order of
deportation, his only avenue for adjustnent of status was by
reopeni ng his proceedi ngs. Appellant’s adjustnent of status has not
been adj udi cated because | nmm gration Judges have denied two of his
nmotions to reopen. In other words, there is a process for adjusting
the status of an alien in Appellant’s position. Because Appell ant
has been unsuccessful at reopening his deportati on proceeding, the
April 26, 1998 order of renoval entered against Appellant has not
been vacated. By confining Appellant until a travel docunent for
his deportation arrives, the agency is executing a valid renoval
or der. Even if Appellant couches his claim as a request for
adj ust nent of status, he is actually seeking review of the decision
to execute a renoval order against him Hence, 8 U S C 8§ 1252(9g)
precl udes jurisdiction.

Assum ng arguendo that 8 U.S. C. § 1252(g) did not preclude the
district court from exercising jurisdiction, habeas jurisdiction
does not extend to review of discretionary matters |ike the one at
i ssue here. “The decision to grant or deny a notion to reopen is
purely discretionary.” Altam rano-Lopez v. Gonzal es, 435 F. 3d 547,
550 (5th Cir. 2006); 8 C.F.R § 1003.23(b)(1)(iv). W have
acknowl edged that federal habeas jurisdiction does not extend to

revi ew of discretionary determ nati ons nade by agencies. See, e.g.,



Bravo v. Ashcroft, 341 F.3d 590, 592-93 (5th Cr. 2003). Hence,
because Appellant’s petition depends on relief within the agency’s
di scretion, and because jurisdiction is precluded by 8 1252(g), the
district court |acked jurisdiction over Appellant’s habeas clains.*

B. Wit of Mundanus

Appel l ant al so asserts that the district court erred by not
addr essi ng hi s request for mandanus or affirmative i njunctive relief
to order the INS to adjudicate his application for adjustnent of
status. Appellant argues that this is a case of unreasonabl e del ay,
and that the agency should be forced to adjudicate his claimfor
adjustnent. The district court found that it |acked jurisdiction
to issue an affirmative injunction or a wit of mandanus ordering
the agency to adjust Appellant’s status.

The test for whether jurisdictionlies pursuant to the Mandanus
Act, 28 U.S.C. 8§ 1361, is “whether mandanus woul d be an appropriate
means of relief.” Jones v. Al exander, 609 F.2d 778, 781 (5th Cr
1980). “Three elenents nust exist before mandanus can issue: (1)
the plaintiff nmust have a clear right to the relief, (2) the
def endant nust have a clear duty to act, and (3) no other adequate
remedy nust be available.” Id.

Taki ng Appel lant’s all egations at face value, we find that the

“We also note that aliens should seek review of deportation
orders in this Court. “[Flailure to pursue [direct review
before filing [a] habeas petition in the district court” wll
trigger denial on jurisdictional grounds. Salazar-Regino v.
Trom nski, 415 F. 3d 436, 445 (5th Cr. 2005).

-9-



district court |acked jurisdiction over Appellant’s request for a
wit of mandanus. As with Appellant’s habeas claim because
Appel l ant had a final order of deportation, and although Appel | ant
characterized his claimas a request for adjustnent of status, he
is actually seeking review of the decision to execute a renpva

order against him Hence, 8 US. C 8§ 1252(g) precludes
jurisdiction.

Assum ng arguendo that 8 U S.C. 8§ 1252(g) did not strip the
district court of jurisdiction, Appellant failed to establish a
cl ear, nondiscretionary duty owed by the agency, a requirenent for
exercising jurisdiction pursuant to the mandanus statute, 28 U. S. C
8§ 1361. Al t hough Appellant attenpts to franme his request as an
action against the agency for unreasonable delay, 8 C F.R 8§
245.2(a)(1) provides that an alien who is in deportation or renoval
proceedi ngs shall have his application for adjustnent of status
considered only in those proceedi ngs. Appellant’s only avenue for
relief is through a notion to reopen. As discussed above, this type
of relief is discretionary. Therefore, a wit of mandanus should
not issue because Appellees did not owe Appellant a clear,
nondi scretionary duty. See Dunn-MCanbell Royalty Interest, Inc.
v. Nat’'|l Park Serv., 112 F.3d 1283, 1288 (5th Cr. 1997) (hol di ng
that in order for mandanus to i ssue, the party seeking the wit had

to denonstrate a “legal duty that is a specific, mnisterial act,
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devoi d of the exercise of judgnent or discretion.”).?®

| V. Concl usi on

Because we find that the district court |acked jurisdiction to

hear any of Appellant’s clains, we VACATE and DI SM SS.

> Additionally, we note that Appellant inplicitly
acknow edged t he exi stence of another renedy, under section 706
of the Adm nistrative Procedures Act. See 5 U S.C. § 706(1).
This, too, would foreclose mandanus jurisdiction which requires
that the party seeking the wit has no other adequate renedy.
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