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RAM RO ANTONI O RODRI GUEZ- ORELLANA,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. 5:04-CR-336-1

Bef ore H G3 NBOTHAM BENAVIDES, and DENNI'S, G rcuit Judges.
PER CURI AM *

Ram ro Antoni o Rodri guez- Orel | ana appeal s t he sentence i nposed
followng his guilty-plea conviction of illegally reentering the
United States after deportation, in violation of 8 U S.C. 8§ 1326.
He argues that his sentence shoul d be vacated and remanded because
the district court sentenced him under a mandatory Sentencing

QUi del i ne schene hel d unconstitutional in United States v. Booker,

125 S. C. 738 (2005). The CGovernnent argues that the error was

har nl ess.

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Under the harm ess error standard, the Governnent bears the
burden of provi ng beyond a reasonabl e doubt that the district court
woul d not have sentenced Rodriguez-Orellana differently under an

advi sory guideline sentencing regine. See United States V.

VWalters, 418 F.3d 461, 464 (5th Cr. 2005). The record fails to
provi de clear commentary fromthe district court regardi ng whet her
it would have inposed the sanme sentence in a post-Booker
envi ronnent . See id. The Governnment thus has not carried its
burden of show ng harm ess error. See id. W therefore remand
Rodri guez-Orell ana’s case for resentencing.

Rodri guez-Orellana challenges the constitutionality of

8 US. C 8§ 1326(b). His constitutional challenge is forecl osed by

Al nendarez-Torres v. United States, 523 U S 224, 235 (1998).

Al t hough Rodriguez-Orellana contends that Al nendarez-Torres was

incorrectly decided and that a majority of the Suprenme Court would

overrul e Al nendarez-Torres in light of Apprendi v. New Jersey, 530

U S. 466 (2000), we have repeatedly rejected such argunents on the

basi s that Al nendarez-Torres renmai ns binding. See United States v.

Manci a- Perez, 331 F.3d 464, 470 (5th Cr. 2003). Rodr i guez-

Orel l ana properly concedes that his argunent is foreclosed in light

of Al nendarez-Torres and circuit precedent, but he raises it here

to preserve it for further review

CONVI CTI ON AFFI RVED, SENTENCE VACATED, CASE REMANDED



