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UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
MARI O REYES- SOTELQ,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. 5:04-CR-668-ALL

Bef ore DAVI S, BARKSDALE, and BENAVI DES, Circuit Judges.
PER CURI AM *

Mari o Reyes-Sotel o (Reyes) appeals his conviction and 41-
mont h sentence for attenpted illegal reentry. See 8 U S. C

8§ 1326. Reyes argues that under United States v. Booker, 543

U S. 220 (2005), his sentence nust be vacated and his case
remanded for resentencing. He asserts that the district court
sentenced hi m pursuant to mandatory Sentencing CGuidelines and
that the error was not harn ess. Reyes asserts, in addition,

that 8 1326(b) is unconstitutional.

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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The district court’s sentence pursuant to a nmandatory

gui del i nes schene constitutes Fanfan error. See United States v.

VWalters, 418 F.3d 461, 463-64 (5th Cr. 2005). The sentencing

transcript is silent regarding whether the district court would
have i nposed the sane sentence had the QGuidelines been advisory.
Thus, the Governnent has not net its burden of proving beyond a
reasonabl e doubt that the district court would have inposed the

sane sentence under nmandatory CGuidelines. See United States V.

Zanora-Vallejo, 470 F.3d 592, 595 (5th G r. 2006)(internal

gquotations and citation omtted).
Reyes argues that 8 1326(b) is unconstitutional. Reyes’s
constitutional challenge to 8§ 1326(b) is forecl osed by

Al nendarez-Torres v. United States, 523 U S. 224, 235 (1998).

See United States v. Garza-lopez, 410 F.3d 268, 276 (5th Gr.),

cert. denied, 126 S. C. 298 (2005). Reyes properly concedes

that his argunent is foreclosed in |ight of Al nendarez-Torres and

circuit precedent and raises it here only to preserve it for
further review.
Accordi ngly, we AFFI RM Reyes’ s convi ction, VACATE his

sentence, and REMAND t he case for resentencing.



