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Before SM TH, GARZA, and PRADO, Circuit Judges.
PER CURI AM *

Janes Elliott Gorton appeals the 188-nonth sentence he
received followng his guilty-plea conviction for being a felon
in possession of a firearm in violation of 18 U S.C. §8 922(0Q).
Gorton argues that the arnmed career crimnal enhancenent viol ated
his constitutional rights because the predicate convictions were
not charged in the indictnent nor admtted at rearrai gnnent.

The argunent is wthout nerit. See United States v. QGuevara,

408 F.3d 252, 261 (5th Cr.), cert. denied, 2006 U. S. LEXIS 741

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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(U.S. Jan. 9, 2006). Gorton properly acknow edges that his

argunent is foreclosed by Al nendarez-Torres v. United States,

523 U. S. 224, 235 (1998), but seeks to preserve the issue for
further review

Gorton al so contends that the district court erred in
sentenci ng himpursuant to the mandatory Cuidelines regine held

unconstitutional in United States v. Booker, 543 U S. 220 (2005).

The sentencing transcript is devoid of evidence that the district
court woul d have inposed the sane sentence under an advisory

regi ne, and, therefore, the Governnent has not borne its burden
of establishing beyond a reasonabl e doubt that the district

court’s error was harni ess. See United States v. Walters, 418

F.3d 461, 464 (5th Gr. 2005). Accordingly, Gorton’s sentence is
VACATED, and the case is REMANDED for further proceedings. See
id. at 466.

AFFI RVED | N PART; VACATED AND REMANDED | N PART FOR FURTHER

PROCEEDI NGS.



