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BACKGROUND

Under the regul atory regi ne of the Federal Tel econmunications
Act of 1996 (FTA), Premere is a conpetitive | ocal exchange carrier
(CLEC) in the Texas telecomunications nmarket. SBC and its
affiliated entities conprise an incunbent |ocal exchange carrier
(ILEC), <controlling nost of the cables, poles, and systens
necessary to provide tel ephone exchange service to a particular
ar ea. Pursuant to the FTA  Premere operates under an
i nterconnection arrangenent with SBC called a "T2A" agreenent? t hat

regul ates the business rel ationship between the two conpani es.

This appeal grows out of a sonewhat convoluted chain of
litigation. In January 1999, Premere filed a conpl aint against
SBC with the Texas Public Uilities Comm ssion (TPUC), alleging
viol ations of the T2A, the FTA, state | aw, and orders of the TPUC
Premere claimed that the violations stymed conpetition in the
| ocal telecommunications market. [|In Novenber 1999, Prem ere and

SBC executed a Confidential Joint Settlenent Agreenent and Rel ease

2"T2A" is short for "Texas 271 Agreenent,"” which refers to 47
US C 8 271. This section provides for Bell operating conpanies
to enter into interLATA service 1in a region. A LATA or Loca

Access and Transport Area, iS a contiguous geographic area
conprised of one netropolitan area within the sane state that is
served by a telecomunications conpany. I nt er LATA service is

t el ecommuni cations service between a point within and a point
out side a LATA Provi ding interLATA service requires review by
both the specific state utilities conmssion and the Federal
Commruni cati ons Comm ssion for conpliance with section 271
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(Settlenent Agreenent), and the parties jointly noved to dismss
Premere's conplaint wiwth prejudice. |In Decenber 1999, the TPUC

granted the notion.

In May 2002, Premiere filed a formal conplaint against SBC
wth the Federal Communi cations Commi ssion (FCC) alleging
discrimnatory and anti-conpetitive practices regarding access to
"555" tel ephone nunbers.?3 I n Novenber 2002, Premere filed a
motion to dismiss the proceeding w thout prejudice, based on
concerns that the record was flawed, and asserting that dism ssal
woul d conserve the parties' and FCC s resources. |In June 2003, the
FCC granted the notion, citing Premere's optimsmthat the parties
could resolve their dispute in sone other way. The FCC noted that
it does not have a specific rule for dismssing formal conpl aints,
but found instructive Federal Rule of Cvil Procedure (FRCP)
41(a)(2), which provides a court discretion to dismss an action
upon the plaintiff's request under terns and conditions set by the
court. The FCC declined SBC s request that it treat Premere's
motion as a notion to dismss with prejudice per FRCP 41(a)(1)

since Premere had previously filed a related conplaint with the

3A "555" tel ephone nunber is a nunber assigned by the North
American Nunbering Plan Admnistration (NANPA) to a particul ar
entity, which can use the nunmber to access sundry information.
Until 1992, these nunbers were wused nostly for directory
assi st ance. At that tinme, the telecommunications industry
determ ned that "555" nunbers should be used in a wder variety of
ways, and NANPA began assigning "555" nunbers in 1994.
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TPUC. The FCC di sm ssed the proceeding without prejudice. Citing
FRCP 41(a)(2), the FCC added a condition to the dism ssal requiring
that if Premere should file a conplaint against SBCwith the FCC
within one year of the dismssal raising materially simlar facts
and | egal issues, Premere would provide SBC an exhi bit conparing
the new conplaint with the current conplaint, to aid SBC in

preparing for the new case.

Then, in Cctober 2003, Premere filed the instant action
against SBCin the United States District Court for the Southern
District of Texas. Premere asserted clains for (1) violations of
sections 201, 202, 251(b), 251(c), and 251(e) of the FTA (2)
breach of fiduciary duty; (3) fraud under the T2A; (4) fraudul ent
i nducenment to enter an April 2001 settl enment agreenent;* (5) breach
of contract (the T2A); (6) fraudulent inducenent to enter the
Novenber 1999 settlenent agreenent; (7) breach of contract (the
Novenber 1999 settl enent agreenent); (8) tortiousinterference with

prospective contract; and (9) tortious interference with contract.

The district court noted that either section 252(e)(6) or
section 207 could provide the court wth jurisdiction under the

FTA, but that Premere did not specify under which section it

“For clarity, we note that only Premere's clains related to
t he Novenber 1999 settlenent agreenent, and not those related to
the April 2001 settlenent agreenent, are now before us on appeal.
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brought its clainms. The court estimted that since Prem ere and
SBC were parties to an interconnection agreenent, the source of
federal jurisdictionfor the suit was |likely section 252(e)(6), but

the court analyzed the clains under both sections.

Under section 252(e)(6), the district court found that all of
Prem ere's federal clainms were subsuned within the T2A. The court
dism ssed Premere's federal clainms wthout prejudice, apparently
for lack of subject matter jurisdiction, finding that section
252(e) (6) contenpl ates exhaustion of adm nistrative renedies for
di sputes over interconnection agreenents before a state public

utilities comm ssion, which exhaustion had not yet occurred.® The

G ven the Suprene Court's recent rem nder in Eberhart wv.
United States, 126 S. C. 403 (2005), that courts be precise in
their use of the term "jurisdiction," we nake the follow ng
observation. See id. at 405 (quoting Kontrick v. Ryan, 540 U. S.
443, 455 (2004) for the proposition that clarity woul d be advanced
"*i1f courts and litigants used the | abel 'jurisdictional' not for
clai mprocessing rules, but only for prescriptions delineating the
cl asses of cases (subject-matter jurisdiction) and the persons
(personal jurisdiction) falling within a court's adjudicatory
authority."'"). Because the district court dismssed Premere's
clains under section 252(e)(6) for Premere's failure to exhaust
adm nistrative renedies, it wuld have been nore accurate for the
court to have franed its dismssal in terns of Premere's failure
to state a claim and not in ternms of the court |[acking
jurisdiction. "Wenever the Congress statutorily mandates that a
cl ai mant exhaust adm ni strative renedies, the exhaustion
requirenent is jurisdictional . . . ." Taylor v. United States
Treasury Dep't, 127 F.3d 470, 475 (5th Gr. 1997). But where a
statute does not textually require exhaustion, only the
jurisprudential doctrine of exhaustion controls, which is not
jurisdictional in nature. Id. Section 252(e)(6) does not
expressly requi re exhaustion of adm nistrative renedies, thus only
the jurisprudential doctrine of exhaustion is applicable. Under
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court also dismssed what it terned Premere's "state | aw' cl ains
W t hout prejudice, declining to exercise supplenental jurisdiction
over them and noting that there was no diversity jurisdiction

since both parties are citizens of Texas.

Under section 207, the district court stated it would dism ss
Premere's clains on two bases. First, it said that those clains
(the court did not differentiate between state or federal) wth a
nexus to the "555" nunber dispute would have to be dism ssed,
apparently for lack of subject matter jurisdiction, because of
Premere's earlier filing of that dispute with the FCC. The court
said that those clains with such a nexus were: (1) violations of
section 251(e)(1) of the FTA, (2) fraudulent inducenent to enter
t he Novenber 1999 settl enent agreenent; (3) breach of contract (the
Novenber 1999 settl enent agreenent); (4) tortious interference with
prospective contract; and (5) tortious interference with contract.
The court did not agree with Premere that the FCC s dism ssa
W t hout prejudice of those clains allowed Premeretolitigate them
in federal court. Second, the court stated that if it had

jurisdiction under section 207 over Premere's remaining clains, it

that doctrine, Premere likely failed to state a claim under
section 252(e)(6) because ""no one is entitled to judicial relief
for a supposed or threatened injury wuntil the prescribed
adm ni strative renmedy has been exhausted.'" 1d. at 476 (quoting
M/ers v. Bethl ehem Shi pbuilding Corp., 303 U S. 41, 50-51 (1938)).
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would defer to the primary jurisdiction of the TPUC for those

cl ai ms.

Prem ere appeals the dismssal of its "555" nunber-rel ated

cl ai n8 under section 207.°6

1. DI SCUSSI ON

W review de novo a district court's dismssal based on | ack

of subject matter jurisdiction. Stiles v. GIE Sout hwest, |nc.

128 F.3d 904, 906 (5th G r. 1997).

A Effect of Filing Wth FCC on Application of Section 207

Prem ere first argues that section 207 does not bar its "555"
nunber-related clains fromfederal court. The statutory provision

at issue in this appeal, 47 U S.C. § 207, provides that

[ @] ny person claimng to be danaged by any conmon carrier
subj ect to the provisions of this chapter nmay either nmake
conplaint to the Conm ssion as hereinafter provided for,
or may bring suit for the recovery of the damages for

’Prem ere does not appeal the district court's disnm ssal of
its federal clains under section 252(e)(6). As such, we express no
opinion as tothe nerits of the court's application of that section
to Prem ere's assertions, and we assune that Prem ere concedes t hat
i f section 252(e)(6) applies, its federal clainms require exhaustion
before the TPUC



which such comon carrier nmay be liable under the
provi sions of this chapter, in any district court of the
United States of conpetent jurisdiction; but such person
shal |l not have the right to pursue both such renedies.
47 U.S.C. 8 207. The district court pointed to our decision in
Stiles in deciding that since Premere had earlier filed a forma
conplaint with the FCC regarding the "555" dispute, it could not
later bring clains related to that sane dispute into federa
district court. In Stiles, appellant had filed an infornal
conplaint with the FCC agai nst GIE Sout hwest. Appellant | ater sued
GITE Sout hwest in federal court, seeking danmages under the FTA. The
central issue in that case was whether section 207 barred the
filing of clains in federal court that had al ready been brought to
the FCC through an infornmal, as opposed to formal, conplaint. The
Stiles court held that section 207 draws no distinction between
formal and informal proceedings. In interpreting the statute, the
court determ ned that the | anguage of section 207 "is unanbi guous:
A conplainant can file a conplaint either with the FCC or in
federal district court, but not in both." 128 F.3d at 907. The
court concluded that "8 207 precludes a conplainant from filing
suit in federal court once she has initiated the adm nistrative
conplaint process with the FCC either by filing a formal or

informal conplaint.” [d. (enphasis added).



Prem ere asserts that the holdings in Stiles and other sim| ar
cases, sone of which rely on Stiles, are bounded by their factual
cont ext: the litigants in those cases brought a federal claim
either while their conplaint wth the FCC was pendi ng, or after the
FCC had issued a final determ nation. Premere asserts that those
cases bar sinultaneous actions, or actions in federal court
followng a final disposition by the FCC, but that neither
situation applies inthis case. See id. at 905-06 (noting that the
def endant - appel | ee GTE sought to attach a copy of the plaintiff-
appellant's informal conplaint and FCC final determ nation letter

to its notion to dismss); Mexiport, Inc. v. Frontier Comnt'ns

Servs., Inc., 253 F.3d 573 (11th G r. 2001) (hol ding that appell ant

could not file in federal court after having filed informal
conplaint with FCC, in case where FCC had conpleted informal

conplaint process); Dgitel, Inc. v. MJ WrldCom lInc., 239 F. 3d

187, 190 (2d G r. 2001) (concluding that "a party that has filed an
informal conplaint [with the FCC] may not also sue in district
court,"” in case where district court had di sm ssed appel | ant's case
in part because FCC was proceeding with informal conplaint

process); Cncinnati Bell Tel. Co. v. Allnet Cormt'n Servs., Inc.,

17 F. 3d 921 (6th Cr. 1994) (deciding that appellant coul d not have
filed a counterclaimin the district court on the sane di spute that
was t he subject of its FCC conplaint, in case where appellant's FCC

conplaint was pending at the tine of federal court litigation);



Bell Atlantic Corp. v. MFS Commt'ns Co., 901 F. Supp. 835 (D. Del.

1995) (holding that the district court did not have jurisdictionto
hear conpl aint on sane issues brought to the FCC, in case where

appel lant's FCC conpl aint was still pending).

Wiile Premere points out substantial factual differences
between Stiles, the other cited cases, and this case, we do not
find the argued distinctions persuasive. Though it appears that
either an FCC conpl aint was pending or the FCC had made a fina

determnation in Stiles, Mexiport, and Digitel, those cases do not

condition their holdings on those facts. Rather, their decisions
are couched in terns of the appellant having initiated or filed a

conplaint with the FCC The determnation in Bell Atlantic in

particul ar seens to stand apart fromthe fact that a conplaint was
pending with the FCC. Appellant in that case argued that inaction
by the FCC on its conplaint allowed it to file in federal court.
But the court stated that appellant "offer[ed] no explanation as to
why or how its choice of fora becones, in a sense, 'reset' in the
face of FCCinaction. Title 47 offers no indication that a party's
el ection of fora, once nmade, is anything but irrevocable.” 901 F.
Supp. at 852-53. The court concluded that "[b]y the terns of 8§
207, the choice to proceed in one or the other available forum

destroys jurisdiction in the remining body;, the electing party
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must then accept and work through the problens of reaching a

judgnent." 1d. at 853.

We agree with the weight of authority that section 207 is an
el ection-of -renedi es provision, and we now anplify our holding in
Stiles: once an election is made by either filing a conplaint with
the FCC or filing a conplaint in federal court, a party may not
thereafter file a conplaint on the sane issues in the alternative
forum regardless of the status of the conplaint. As the court in

Bell Atlantic pointed out, this has the effect of preventing

"duplicative adjudications and inconsistent results between
[federal court] and the FCC " Id. It also avoids giving a
conpl ai ning party several bites at the apple through dism ssal and
re-filing of conplaints, thereby uphol ding judicial efficiency and

fairness to responding parties.

B. Effect of Voluntary Dismssal on Filing Status

Prem ere alternatively argues that the voluntary di sm ssal of

its conplaint with the FCC prior to a decision essentially "un-
files" the conplaint wth the FCCjust as it would in federal court
under FRCP 41(a)(2), and "'leaves the situation as if the action

never had been filed.'" Br. for Appellant 7 (quoting Long v. Bd. of

Par dons and Paroles of Texas, 725 F.2d 306, 307 (5th Gr. 1984)).
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Appl yi ng that reasoni ng under our interpretation of section 207,
Prem ere would not be barred from filing suit in federal court
since essentially no election wuld have yet been made. Premere
of fers no precedent in support of this assertion, nor have we found
any. True, the FCC, inits order of dism ssal, found FRCP 41(a)(2)
instructive, but only for the proposition that the rule | eaves the
decision to dismss within the sound discretion of courts, and not
for the reason that dism ssal under the rule would "un-file" the
action. Regardless of their applicability, which we do not decide
here, we would not read the Federal Rules of Civil Procedure in
such a way as to defeat the clear statutory election-of-renedies

provi sion of section 207.” W decline to adopt Premere's "un-

filing" argunent.

C. Di sposition of Premere's "555" Nunber-Related C ains
Arising Under Confidential Joint Settlenent Agreenent

After finding that section 207 divested it of jurisdiction
the district court proceeded to consider which of Premere's clains
woul d be barred fromfederal court. The results of this exercise

create sone uncertainties that we now address.

Even if we were to strictly apply FRCP 41(a)(2), we would
have to recognize that the FCC conditioned its dismssal of
Premere's conplaint in such a way that it anticipated that any
subsequent |egal action by Premiere would take place before the
FCC, not in federal court.
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Since Premere's conplaint to the FCC dealt with the "555"
nunber dispute, the court, citing Dgitel, determned that all
clains with any nexus to that issue are barred by section 207, and
must be brought to the FCC for adjudication. In D gitel, the court
stated "[o]f course, the filing of an informal conplaint wth the
FCC does not bar the conplainant from bringing all clainms, no
matter how unrelated, in district court. Instead, there nust be a
nexus between the clains in the two foruns that is sufficient to
bring 8 207 into play." (Enphasis added). 239 F.3d at 191. The
clains seemngly relegated to the FCC by the district court under
its section 207 anal ysis include those for breach of the Settl enent
Agreenent, fraudulent inducenent to enter into the Settlenent
Agreenment, tortious interference wth contract and tortious

interference with prospective contractual relationships.

Prem ere argues that these clains were never before the FCCin
the earlier "555"-related conplaint and thus are not subject to a
section 207 el ecti on because they are based only on the Settl enent
Agreenent. In response, SBC, relying upon Digitel, asserts that
because Premere's contract and tort clains are inextricably
intertwwned with its FTA-based "555" nunber dispute, Premere
cannot establish them as distinct and separable matters. We

di sagr ee.
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We note that the district court's conclusions with regard to
these conpeting argunents are |less than precise. The court's
statenents under its section 252(e)(6) analysis concerning
dismssal of state-law clains and rejection of supplenental
jurisdiction seem at least on their face, to conflict with the
court's evaluation of the nature of the identical clains for
section 207 purposes. In this regard, the district court stated
that "all of Premere's clains with a nexus to the '555" service

must be brought before the FCC." Prem ere Network Servs., Inc. V.

SBC Commt'ns, Inc., No. C-03-418, slip op. at 13 (S.D. Tex. Aug.

19, 2004). It also stated, without again nentioning a |ack of
diversity jurisdiction or that it wuld forego exercising

suppl enental jurisdiction, that

[t] hose clains that nmust be di sm ssed by this court under
Section 207 [presumably to FCC jurisdiction] are:
vi ol ations of Sections 251(e)(1), fraudul ent inducenent
to Settlenment Agreenents based on "555" nunbers, breach
of contract for Settl enent Agr eenent s, tortious
interference with prospective contract, and tortious
interference with existing contract.

| d. Thus, the district court appears to make no jurisdictiona
distinction in its 207 analysis between federal statutory clains
and clains that it earlier recognized as state causes of action,

apparently directing themall to FCC jurisdiction. To the extent
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that we have accurately read the district court's opinion, we

di sagree with this result.

Section 207 grants federal court (or FCC) jurisdiction over
only FTA-created clains. Statutes granting federal court
jurisdiction "'"are to be construed "with precision and wth
fidelity to the ternms by which Congress has expressed its

wi shes,"'" Bread Political Action Commttee v. FEC, 455 U. S. 577,

580 (1982) (quoting Palnore v. United States, 411 U S. 389, 396

(1973) (quoting Cheng Fan Kwok v. Inmmgration and Naturalization

Service, 392 U. S 206, 212 (1968))), and courts are to avoid
expandi ng federal court jurisdiction by reading jurisdictional

statutes broadly. Ronero v. Int'l Term nal Operating Co., 358 U. S.

354, 379 (1959), superseded by statute on other grounds as stated

in Mles v. Apex Marine Corp., 498 U. S. 19 (1990). While Congress

has the power to convert conplaints purportedly based on state | aw
into conplaints stating federal clains fromtheir inception, see

Caterpillar Inc. v. Wllians, 482 U S. 386, 393 (1987), legislative

intent to do so nust be reasonably clear and di scernible. 1n other
words, as noted in Digitel, the "nexus" between the federal

statute, here the FTA, and clains traditionally viewed as soundi ng
in state law nust be "sufficient to bring [the federal statute]
into play." 239 F.3d at 191. W do not think it necessary to

determ ne today whether Digitel is an acceptable reading of the
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FTA's grant of subject matter jurisdiction. Nor do we find it
necessary to lay out the nature and character of the nexus needed
to create federal jurisdiction, if nexus alone is indeed a
satisfactory test. This is because we believe that the purported
connection between the "555" issue and the Settl enent Agreenent is

too tenuous in this case.?®

Premere's clains for breach of <contract, fraudulent
i nducenent, tortious interference with contract, and tortious
interference with prospective contractual relations arise by virtue
of mutual prom ses nmade by Prem ere and SBCwithin the four corners

of a contract-the Settlenent Agreenment®-or by virtue of SBC s

8Applying Digitel's nexus theory broadly enough to i nclude the
state-law type clains asserted may run afoul of recent Suprene
Court precedent regarding statutes that inpact the state-federal
bal ance. \Where Congress ains to change the usual constitutional
bal ance between the states and the federal governnent, it nust nake
unm stakably clear its intention to do so in the statute's
| anguage. WII v. Mchigan Dep't of State Police, 491 U. S. 58, 65
(1989). This precept was recently echoed in Gonzales v. O egon,
126 S. C. 904 (2006).

The Novenber 1999 Confidential Joint Settlenent Agreenent and
Rel ease is not part of the TPUC s order dismssing Premere's
conplaint, or any court's dism ssal order, so it is not akinto a
consent decree enconpassing an agreenent that becones in essence
part of a judgnment of a "hybrid nature."” See Ruiz v. Estelle, 161
F.3d 814, 822 (5th Cr. 1998). The Settl ement Agreenent is purely
a contract between Premere and SBC arising under state |aw.
Kokkonen v. Guardian Life Ins. Co. of Anerica, 511 U.S. 375, 381-82
(1994) (stating that claim for breach of a settlenent agreenent
that dism ssed a federal lawsuit is a claimfor breach of contract,
over which there is no federal court jurisdiction, outside of
ancillary jurisdiction when nade part of court order).
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purported conduct relating to this contract. These clains sound in
state, not federal, law, as the district court apparently

recogni zed under its section 252(e)(6) analysis.

In any event, our conclusion is fully supported by Digitel.
The earlier argunents before the FCC and the contract all egations
set forth in the district court conplaint "arise[] out of distinct
di sputes.” 239 F.3d at 191. Premere's clains before the FCC
though they dealt wth "555" nunber use, alleged violations of
specific provisions of federal |aw, including the FTA FCC rules,
and SBC s tariff. On the other hand, Premere's clains under the
Settlenment Agreenent, which were brought only in federal court,
relate to a purported breach of a prom se by SBC, in violation of
state contract law, not to oppose Premere's efforts to use a
speci fic "555" nunber for one of its major clients. That prom se
was nmade to Premere by SBCin a separate contract designed to end
litigation before the TPUC In Digitel, the clains found to be
barred by section 207 were federal, not state, clains, brought
pursuant to the Communications Act of 1934, appellee's tariff
(filed under the Conmmunications Act of 1934), and federal common
law. 239 F.3d at 189. Consistent with Digitel, we believe that
since Premere's contract-related clains are asserted under the
| anguage of the Settl enent Agreenent and not under the terns of the

FTA, they are substantially unrelated to Prem ere's previous cl ai ns
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before the FCC. ° Thus, whatever the reach of section 207, there
is insufficient nexus between the two sets of clains to trigger the

section's election of renedi es nandate. !

°1f and when Digitel is fully fleshed out in an appropriate
case, the elenents of the "nexus" necessary for section 207
pur poses may place at | east sone facially state-lawrel ated cl ai ns
within the reach of the FTA's federal subject matter jurisdiction.
State/federal relationships created by the FTAclearly exist. See,
e.g., 47 US C 8§ 252(e) (providing for state conm ssion
jurisdiction to approve interconnection agreenents, and revi ew of
state conmm ssion decisions by federal district court).

1We believe our conclusion that Premere's clains under the
Settl enment Agreenent do not ari se under federal |awis undi m ni shed
by a preenption argunent. Because preenption was not raised by
either party below, we nention it only to recognize a potentia
i ssue. Because we do not reach the nerits of Premere' s clains
under the Settlenent Agreenent, but rather analyze only whether
they are susceptible to federal jurisdiction, we are guided by the
t heory of conpl ete preenption, as distinct froma general theory of
federal preenption as a defense. See Sullivan v. Anerican
Airlines, Inc., 424 F.3d 267, 273, n.7 (2d Cr. 2005 ("'[I]n
conpl ete preenption cases, federal |law so occupies the field that
any conplaint alleging facts that come within the statute's scope
necessarily 'arise under' federal law . . ."") (quoting 15
Moore's Federal Practice § 103.45[2] (3d ed. 2005)) (alterations in
original); Smth v. GIE Corp., 236 F.3d 1292, 1313 (11th G r. 2001)
("[Qrdinary preenption operates to dismss state clains on the
merits . . . .") (quotations omtted) (enphasis added). As such,
we express no opinion as to the validity of any defense based on
general federal preenption.

A nunber of cases have held that the FTA does not conpletely
preenpt state-|aw causes of action. See, e.qg., Smth, 236 F.3d at
1312-13 (reviewing the rel ati onshi p between section 414 and secti on
207, and holding that Congress did not intend state-law clains
within the scope of the FTAto be federalized). See also Pinney v.
Nokia, Inc., 402 F.3d 430 (4th Gr. 2005) (holding there is no
evi dence, given the FTA' s "savi ngs" cl ause, that Congress intended
the FTA to be the exclusive renedy for state-law clains, and thus
state clains in that case did not arise under federal |aw); Marcus
v. AT&T Corp., 138 F.3d 46 (2d GCr. 1998) (sane). And because
Prem ere's clains under the Settl enment Agreenent apparently do not
challenge SBC s tariff, the filed-rate doctrine likely does not
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We further believe that the FTA' s savings clause counsels
recognition of these contract-based allegations as non-federal
cl ai ns. "Nothing in this chapter contained shall in any way
abridge or alter the renedies now existing at conmmon |aw or by
statute, but the provisions of this chapter are in addition to such
remedies." 47 U S.C. § 414.1'2 Section 207's el ection requirenent
and section 414's preservation of state-law clains requirenent are
harnoni zed in this case by noting that it is only clains brought

pursuant to the FTA that are subject to section 207's election.?®®

In sum the district court was correct in directing the

federal clains to the FCC. The district court was also correct in

apply to conpl etely preenpt such clainms and nake themfederal. See
AT&T Co. v. Cent. Ofice Tel., Inc., 524 U S. 214 (1998) (hol ding
state contract and tort clains which seek services contrary to
filed tariff are preenpted by FTA under filed-rate doctrine);
Cahnmann v. Sprint Corp., 133 F.3d 484 (7th Cr. 1998) (holding
that where effect of contract action is to challenge tariff, the
action arises under federal |aw).

12The savings clause nerely preserves existing state-law
remedi es and does not require a restrictive reading of the FTA' s
grant of federal jurisdiction. Thus, proper court analysis of
traditional state-law clains actually subsunmed within the federa
legislation, if any, will prohibit refornulated and duplicative
state and federal litigation

13Section 207 provides that a conpl aint about a common carrier
may be brought to the Commi ssion "as hereinafter provided for;"
section 208 states that such conplaint nust be for "contravention
of the provisions [of the FTA]." 47 U . S.C. § 208 (enphasi s added).
Section 207 also provides that suit may be filed in federal court
against a common carrier for the recovery of damages "for which
such common carrier may be liable under the provisions of this
chapter.” |1d. at 8 207 (enphasis added).
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disclaimng jurisdiction over the state-law clains. Wth the
federal clainms properly dismssed and no diversity of citizenship
apparent, the district court was well within its discretion to
decl i ne suppl enental jurisdictionover Premere's renmai ningissues.

See Parker & Parsley PetroleumCo. v. Dresser Indus., 972 F. 2d 580,

585 (5th Gr. 1992) ("Qur general rule is to dismss state clains
when the federal clains to which they are pendent are dism ssed.").
There was al so no ancillary jurisdiction over the state-|law clains
because the Settlenment Agreenent did not arise out of a matter
before the district court and was not part of any court order

retaining federal control. See Kokkonen v. Guardian Life Ins. Co.

of America, 511 U S 375 (1994).

I'11. CONCLUSI ON

We affirmthe district court's dism ssal of Premere's federal
clains w thout prejudice. To the extent the district court
concluded that Premere's clainms for breach of the Settlenent
Agreenent, fraudulent inducenent to enter into the Settlenent
Agreenent, tortious interference with contract, and tortious
interference with prospective contractual relations nust be taken
to the FCC, if anywhere, we reverse and remand for dism ssal of the
state-lawclains without prejudice to their assertionin a court of

conpetent jurisdiction.
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